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City of Portland, Maine
Departmeant of Planning and Urban Development
Zoning Board of Appeals
Variance Appeal Application

Applicant Inf tion: '
pp ormatiion: Subject Property Information:
;f;lllf-i-gr_n_; P 8 Ryefiadld Street, Peaks Island
° Property Addrzss o s shahdai
Busigest Nae e
Assessor's Referzace (Churt-Block-Liovt =
- 30 Barkley Ave.
Address - S S e of di
Property Owaer (U different):
Auburn, ME 04210 :
~Name .

207-786-3102

Telephane Fax “Address

Applicant's Right, Title or Lnterest in Subject Property

o 1
(2.g. owner, purchaser, stc.): Toleghone Fax
3 N

Current Zoning Designation;  1R-2 Variance froi Section 14 - 145,170 (g) (3
'The applicant seeks a reduction in the rear
setback from 25 feet to 6 feet, 8 inches;
__Residence a reduction in the side setback from 20 feet
e S SR to 11.5 feet; a reduction in the 75 foot
shoreland zone setback to 26 feet, 6 inches;
and an increase in the maximum lot coverage
to 38.4%. The variances would permit
= 5 - R WY, Ay retention of the existing rear deck, stairs,
and tent shed without any new construction

Existing Use of Property:

activity.

SR . . . i
NOTE: If site plan approval is required, attach preliminary or final site plan,




Owner:

Attachment to Variance Appeal Application

Philip H. Morgan

Subject Property: 8 Ryetield Street, Peaks Island

1

(o)

Can the land yield a reasonable return (not the highest return) without the
granting of a variance?

No. The dwelling on the property needs a secondary point of ingress and
egress for safety and convenience. The existing exterior door that leads to the
deck for which this after-the-fact variance is sought cannot be relocated
anywhere outside of the 75-foot shoreland zone. The entire structure is within
that 75-foot setback. Furthermore, removal of the existing deck or reducing
its size would require more disruption within the shoreland zone than would
permitting it to remain.

Are there factors which are unique to this property, and not to the general
conditions of the neighborhood, which create a need for a variance?

Yes. The lotin question 1s less than 5,000 square feet in area, while the
minimum lot size in this IR-2 zone is 20,000 square feet. More importantly,
virtually all of this lot is within the shoreland zone, certainly qualifying it as
unique and not a general condition of the neighborhood.

Will the granting of the variance alter the essential character of the locality?
No. The grant of a variance will maintain the status quo, permitting a deck

that has been in place for many years. There will be no discernible impact on
the essential character of the neighborhood.

[s the hardship a result of the action taken by the applicant or a prior owner
(self-created hardship)?

No. The hardship results from adoption of the Natural Resources Protection
Act that was enacted subsequent to the construction of the deck.
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ATTORNEYS AT LAW

P.O. BOX 427
PORTLAND, ME 04112-0427

ROBERT E. MITTEL 85 EXCHANGE STREET, 4" FLOOR
MICHAEL P ASEN PORTLAND, MAINE 04101
PETER G. CARY

DIANE DUSINI PHONE 207 775-3101
JONATHAN L GOLDBERG FAX 207 871-0683

BARRY E SCHKLAIR
SUSAN S. BIXBY

jgoldberg(@mittelasen.com NOY -0
November 9, 2009

VIA HAND DELIVERY

Zoning Board of Appeals, Rm. 315
City of Portland

389 Congress Street

Portland . ME 04101

Re:  Interpretation Appeal Application of Philip H. Morgan
Sfor Property at 8 Ryefield Street, Peaks Island, Maine
C/B/L 84/E/5; Permit # 08-1580 and

Hardship Variance Appeal Application of Philip H. Morgan
for Property at 8 Ryefield Street, Peaks Island, Maine
C/B/L 84/E/S

Dear Members of the Zoning Board of Appeals:

This office represents Philip H. Morgan, owner of property known as 8 Ryefield Street,
Peaks [sland, Maine. Please see the enclosed authorization letter signed by Mr. Morgan
authorizing me to pursue this appeal. We are pursuing two separate appeals that concern the

same property. This letter addresses both of those appeals.

Interpretation Appeal

In her letter of March 16, 2009, Ann Machado denies Mr. Morgan’s application for
Building Permit # 08-1580. The offending part of the application is an open porch covered by a
roof. The porch and roof do not meet the required minimum side setback of 20 feet. In fact, the
porch and roof extend to the side property line with no setback. As Ms. Machado points out. the



Zoning Board of Appeals
November 9, 2009
Page 2 of 3

Zoning Ordinance permits enclosure of such an open porch under the provisions of Section 14-
427: “Any open porch existing with a roof over the same on June 5, 1957, and encroaching upon
any yard required by this article may be enclosed if the major portion of the enclosure is of glass.
(Code 1968. § 602.19.F).”

The depth of the porch that Mr. Morgan seeks to enclose is only 5'-6" deep. Thus, the
difference between maintaining the open porch and its roof and enclosing it with a wall is
minimal. Arguably, the only property affected by the enclosure is the abutting property that
would have a clear view of the five-and-a-half-foot-closer exterior wall and front entrance.
Given that the open deck will, under the proposed permit, become interior living space, the
question of quantity and positioning of windows and glass doors becomes important to both the
applicant and his abutter.

The City's interpretation of 14-427 is that the exterior walls of the porch enclosure must
be a minimum of 50% glass by area. The “long™ wall of the open porch faces directly north. In
terms of heating efficiency, it is undesirable to load a north-facing wall with windows and glass
doors. Not only are windows and doors far more expensive to purchase than gypsum wallboard
and siding, but the space they enclose i1s much more expensive to heat. The thermal resistance of
a typical 2 X 6 stud wall is R-19; the thermal resistance of a double-paned glass window is
typically less than R-2.

Aesthetically, a wall that 1s 50% glass by area is quite unusual. An eight-foot-high wall
would have to have continuous windows that reach from two feet above the floor to two feet
below the ceiling for the entire width of the wall!

It 1s easy to understand that in situations where the Ordinance provides an “automatic™
relaxing of the setback requirement, as in Section 14-427. certain conditions or restrictions might
apply. At first thought, the abutter might object to seeing his neighbor’s covered porch—very
close to. or on the property line—enclosed with a blank wall. But it’s equally likely that the
abutter would choose nof to be faced with a new exterior wall that is more than 50% windows
and glass doors (the interpretation given to 14-427 by the Zoning Administrator). A mostly-
glass exterior wall just inches or feet from a property line calls to mind the notion of “living in a
fishbow!™ for both the applicant and the abutter. While there may be no universally preferred
amount of glass in such situations, it certainly seems likely that moderation is a prudent goal.
Mr. Morgan proposes to reduce the amount of glass from 50% to 25%, thereby moderating the
amount of glass area in his proposed enclosure wall .

One alternative to attempting to divine the intent of the Ordinance’s drafters is for the
Zoning Board of Appeals to grant a reduction in the setback from 20 feet to O feet, thereby
avoiding the provisions of Section 14-427. We hope that the Board can empathize with the
applicant in his effort to enclose his porch in a fashion that is practical, attractive, and favored by
all concerned.

Hardship Variance Appeal

In her letter of March 24, 2009. Ann Machado orders the forced removal of a rear deck,
stairs, and free-standing “tent shed” (*“they cannot be permitted and therefore need to be

2
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removed”™). Mr. Morgan merely wants to keep the deck, stairs, and tent. No new construction of
any kind is proposed.

The deck and stairs provide for entry to and exit from the rear of the dwelling. They have
been in place since before 1995 when Mr. Morgan’s family purchased the property from the
mortgagee foreclosing upon the previous owner. Please see attached deed from P. J. Currier
Lumber Co.. Inc. to Philip H. Morgan and Edward A. Morgan, Personal Representatives of the
Estate of Armand M. Morgan. The deck and stairs enclose no space and present no impervious
surface that would increase the speed or volume of storm water runoff. It would have been
virtually impossible for the Morgan family or its title attorney to have ascertained that the deck
and stairs were constructed without a permit—if, in fact, that is the case.

Removal of the deck and stairs would require a certain amount of disruption to the
shoreland zone, with no attendant benefit or advantage as a result of the removal. From the
standpoint of life-safety considerations, the rear door to the dwelling is the only secondary access
and egress. In the event of fire or other emergency, removal of the rear door would leave only
the front door through which occupants could escape the house or emergency workers could gain
entry to the house. In order to make the rear door useable, some form of porch or deck and a
stairway to the ground is required. Removal of the present deck and stairs and replacement with
a smaller “porch™ certainly would be more disruptive to the fragile shoreland-zoned land beneath
the deck than permitting the deck and stairs to remain.

The “tent shed,” as it is described in Ms. Machado’s letter to Mr. Morgan, is simply a
tent. It fails to satisfy the Zoning Ordinance’s definition of “structure” in several ways. Section
14-47 of the Ordinance defines a structure as “Anything constructed or erected of more than one
(1) member which requires a fixed location on the ground or attached to something having a fixed
location on the ground.” “Member” is not defined in the Ordinance. The tent is constructed of a
continuous fabric supported by a perimeter metal framework. Arguably, there is no “member,” in the
sense of conventional building materials to construct a building. Furthermore, the tent neither
“requires a fixed location™ nor requires that it be “attached to something having a fixed location.”
The tent, but for its size, is no different from a child’s fabric-and-frame kite that might be fastened to
the limb of a tree (a “fixed location on the ground™). The determination that a kite or the tent in
question satisfies the definition of “structure™ seems to defy logic.

It is noteworthy that the subject lot is extremely small (somewhere between 3393 square
feet and 4875 square feet). The minimum lot size is 20,000 square feet in this IR-2 zone.
Moreover, virtually all of the lot is within the shoreland zone, leaving the owner no options to
modify the dwelling to increase its conformity with the Portland Zoning Ordinance.

We hope the Board will find that the applicant has met all of the requirements for a
hardship variance.
Singerely’) ("
' A
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IN WITNESS WHBREOF, P.J. Currier Lumber Co. Inc., a/k/a P.
J. Currier Lumber Co has caused this instrument to be executed by
Joan Randlett, its President, thereunto duly authorized, this
[PA day of November, 1995.

£.J. Currier Lumber Co. Inc.
a/k/a P.J.Currier Lumber Co.

By: \9:ﬁ\ (l.ﬂaitciﬂ%—— o
Joafl Randlett
President

STATE OF NEW HAMPSHIRE
COUNTY OF HILLSBOROUGH DATED: November 47, 1995

Then personally appeared the above-named Joan Randlett as
President of ?.J. Currier Lumber Co., Inc., a/k/a P.J. Currier
Lumber Co., and acknowledged the foregoing instrument to be her
free act and deed in her said capacity and the free act and deed
of said corporation.

Before me,
SEHL
e
. a . b2
NoYary Public

JULIA A BTEHELL parmrs 5 s

M Comizniza Comieeg 10 - oy 'J

THIS IS A CORRECTIVE DERD BRING RECORDED TO REFLECT THE PAGE
NUMBER "110" ON THE LAST LINE OF THE FIRST PAGE AS IT WAS
INADVERTENTLY OMITTED WHEN THE PRIOR DEED WAS RECORDED.

~ .RECEIVED
RECGRBED 753 1 OF G205
5510V 22 Fil 1148
CUISIOL D CoUATY
o Ball] Gfleis,
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SHORT FORM DEED OF DISTRIBUTION BY

PERSONAL REPRESENTATIVES (TESTATE)
Edward A. Morgan, of Scarsdale, New York, and Philip H. Morgan of Auburn, Maine, duly appointed
and acling co-Executors of the Estate of Armand M. Morgan, deceased, whose Will was duly admitted
to Probate in the Probate Court of Cumberland County, Maine by the power conferred by law, and every
other power, in distribution of the estate, grant to PHILIP H. MORGAN with a mailing address of 30
Barkley Avenue, Auburn, Maine 04210, being the person entitled to distribution, certain real property,
together with any improvements thereon, located on Ryefield Street, Peaks Island in the City of

Portland, Cumberland County, Maine; more particularly described as follows:

SEE LXHIBIT A ATTACHED HERETO, MADE A PART IICREOF, AND INCORPORATED BY
REFERENCE HEREIN.

WITNESS our hands and seal as of the g_al_t{day of 27 Z gg ~,2002.

WITNESS:

Ndme: Edward A. Morgan
Executor of the Estate of Armand M. Morgan

RALs1d0), j@f@uﬂm_ B @ L 7
Philip

Name: organ
Executor of the Estate of Armand M. Morgan

STATE OF MAINE

COUNTY OF [\ MAB5 L1 AN 4%4;[ 2 S 2002

Personally appeared the above-named Edward A. Morgan and acknowledged the foregoing to be
his free act and deed.

Before me,
M@%
Notary Public/W o
¢
KATHERINE A FOSTER @?
Notary Public, Maine

My Commission Expires March 3, 2008
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STATE OF | 1

COUNTY OF M) ) AD,  om

k

Personally appeared the above-named Phulip IT. Morgan and acknowledged the foregoing to be
hus free act and deed.

Before me,

Notary Public/Attorney-at-Law

MANE L. A0E
Notary Public Meine
My Comm. Bxpices July & 2009
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