
. . 
Plan.ning and Development Department
 

Zoning Boar~o~ ~ppeals
 
Practical Difficulty Variance Application
 

Applicant' Information: .~ ),}J (\e.. V Subject Prop~rty Informat~on:
 
68 DEVONSHIRE STREET CORPORATION :50-~2Devonshire Street


d' Name Property Address 

~~ Portl and Center for Ass'; sted Li vi ng Map 1'19,. Block F, lot 1 
-.. BusinessName' ~lSeisor's ~eferepce (Cb8rt.Blo~k-Lot) . 

127 Commuf\ity Drive 
Address Property Owner (itdlfferent): . 

Augusta, 'Ma; ne 04338;"~268. . . .' S'·~)\~~· 
Name 

(207) 622 -t9~· . (207) ~23-5359 .
 
.Telephono . Fax Address
 

Applicant's JUght, Title or ~nterest In SlibJe~t Pr~perty: 

·Owner 
(c.• owner, purcnuert efc.)1 Telepnone Fa" 

R-5 Zone'Current Zoni~g Designation: _ Pra~tlcai Difficulty Variance from'Section i4 ~ 120( l' ) Cd )·2. 

Exlstlng.Use of Property:
 
Assisted living facility
 

. . . 
1 -; 
i J~~.. \< D00 ., . 

"-'-'~ ,:,,,-\,\,\. . ~ 
.' U~

. 

'\. 7\.C~~,()"
 
l
. d,~ ). J \ i r(\ \~. ·L'·~ ~ ,- "-. ...~ '---.." 'l/ 

-...--~. '.j.x..- \'-L~' " ~,(\ ~ '100 U . . 
NOTE: If sIte plan approval is r~quired, attach preliminary or final site plan. 

The undersigned hereby makes application for a Practical Difficulty Variance as above described, and 
certified' ti . herei upp.· . his/her is true and correct to the best of his/her kriowledg~ 

a lief. ~ .~y;;5 
Sig!lature of Applicant Date 
By: Robert O. Lenna, Its President 



SEE ATTACHED ADDENDUM
 

Notwithstanding the provisions of subsections 14-473(c)(1) and (2) of this section, the 
Board of Appeals may grant a variance from the dimensional standards of this article 
when strict application of the provisions of the ordinance would create a practical 
difficulty, as defined herein, and when all the following conditions are found to exist: 

1.The need for the variance is due to the unique circumstances of the property and not to 
the general conditions in the neighborhood: 

See attached addendum 

2. The granting of the variance will not have an unreasonably detrimental effect on either 
the use or fair market value of the abutting properties: 

See attached addendum 

3. The Practical Difficulty is not the result of action taken by the applicant or a prior 
owner: 

See attached addendum 

4. No other feasible alternative is available to the applicant, except a variance: 
See attached addendum 

5. The granting of a variance will not have an unreasonably adverse effect on the natural 
environment: 

See attached addendum 

6. Strict application of the dimensional standards of the ordinance to the subject property 
will preclude a use which is permitted in the zone in which the property is located: 

See attached addendum 

7. Strict application of the dimensional standards of the ordinance to the subject property 
will result in significant economic injury to the applicant: 

See attached addendum 

8. The property is not located, in whole or in part, within a shoreland area, as defined in 
38 M.R.S.A. Section 435, nor within a shoreland offlood hazard zone as defined in this 
article: 

See attached addendum 



The following words have the meanings set forth below: 

a.) Dimensional Standards: Those provisions of this article which relate to lot area, 
lot coverage, frontage and setback requirements. 

b.) Practical difficulty: A case where strict application of the dimensional standards 
of the ordinance to the property for which a variance is sought would both 
preclude a use of the property which is pennitted in the zone in which it is locate 
and also would result in significant economic injury to the applicant. 

c.) Significant Economic Injury: The value of the property if the variance were 
denied would be substantially lower than its value if the variance were granted. 
To satisfy this standard, the applicant need not prove that denial of the variance 
would mean the practical loss of all beneficial use of the land. 

A Practical Difficulty Variance may not be used to grant relief from the provisions of 
Section 14-449 (Land Use Standards) to increase either volume or floor area, nor to 
permit the location of a structure, including, but not limited to, single-component 
manufactured homes, to be situated on a lot in a way which is contrary to the 
provisions of this article. 



CITY OF PORTLAND 

CERTIFICATE OF VARIANCE APPROVAL 

I, Philip Saucier, the duly appointed Chair of the Board ofAppeals for the City ofPortland, Cumberland County and State 
ofMaine, hereby certify that on the 7th day of May, 2009, the foJlowing variance was granted pursuant to the provisions of 
30-A M.R.S.A. Section 4353(5) and the City ofPortland's Code of Ordinances. 

1.	 Current Property Owner: 68 Devonshire Street Corporation d/b/a Portland Center for Assisted 
Living 

2.	 Property: 50-92 Devonshire Street, Portland, ME CBL: 119-F-OOI
 
Cumberland County Registry ofDeeds, Book 16147 Page 230
 
Last recorded deed in chain ofTitle: 3/30/2001
 

3.	 Variance and Conditions of Variance: 
To grant relief from section 14-20(1)(d)(2)(a) ofthe Land Use Zoning Ordinance to allow an approximate 
17.1 foot rear setback instead of the required 20 foot. 

yl Nt	 . 
IN WITNESS WHEREOF, I have hereto set my hand and seal this l"') 

(Printed or Typed Name) 

STATE OF MAINE 
Cumberland, ss. 

Then personally appeared the above-named Philip Saucier and acknowledged the above certificate to be his free act and 
deed in his capacity as Chainnan of the Portland Board ofAppeals, with his signature witnessed on ~l~ , 2009. 

~ E. :TCH 
Notary Pub ,Maine 

day Ol'(2009 

,Chair of 

Philip Saucier 

MyCommlss' n Ey.ni,,*,~ A.lI':'Ut\t 
~~r-

<. 
;': 
iT., 

PURSUANT TO 30-A M.RS.A. SECTION 4353(5), TillS CERTIFICATE MUST BE RECORDED BY THE PROPER-T:YOWNtR 
IN THE CUMBERLAND COUNTY REGISTRY OF DEEDS WITHIN 90 DAYS FROM FINAL WRITTEN APPROVAL FOR / 
THE VARIANCE TO BE VALID. FURTHERMORE, TmS VARIANCE IS SUBJECT TO THE LIMITATIONS SET FORTH IN 
SECTION 14-474 OF THE CITY OF PORTLAND'S CODE OF ORDINANCES. 

389 Congress St Portland, Maine 04101 (207) 874-8730 FAX 874-8949 TTY 874-8936 



CITY OF .PORTLAND, MAINE
 
ZONING BOARD OF APPEALS
 

Peter Coyne 
Philip Saucier-chair 

Deborah Rutter 
Jill E. Hunter 

Gordan Smith-secretary 
William Getz 
Sara Moppin 

May 8, 2009 

David L. Galgay, JR. 
Verrill Dana 
One Portland Square 
Portland, ME 04112 -0586 

RE: 50-92 Devonshire Street 
CBL: 119 FOOl 
ZONE: R-5 

Dear Mr. Galgay: 

As you know, at the May 7, 2009 meeting, the Board voted 4-0 to approve your Practical 
Difficulty Variance Appeal for the existing building that encroaches on the rear setback. 

I am enclosing a copy your Certificate of Variance Approval. The original was acquired for Mr 
Galgay in the inspections office on Friday, May 15, 2009. The original must be recorded in the 
Cumberland County Registry of Deeds within 90 days of May 13, 2009, when it was signed. 
Failure to record the Certificate will result in it being voided. This office shall be provided with a 
copy of the recorded certificate ofVariance showing the book and page recorded. 

Enclosed please find your paid invoice for the Zoning Board Appeals legal ad and abutter's 
notification; also a copy of the agenda decision. 

Appeals from decisions of the Board may be filed in Superior Court, pursuant to 30-A 
M.R.S.A. section 2691 (2) (G). 

Should you have any questions please feel free to contact me at 207-874-8701. 

Sincerely, 

~
 
Gayle Guertin 
Office Assistant 

CC: 68 Devonshire Street Corporation, owner 
file 



CITY OF PORTLAND, MAINE
 
ZONING BOARD OF APPEALS
 

APPEAL AGENDA 
DECISION 

The Board of Appeals will hold a public hearing on Thursday, May 7, 2009 at 6:30 p.m. on the second
 
floor, Room 209, City Hall, 389 Congress Street, Portland, Maine to hear the following appeals:
 

To: City Clerk
 
From: Marge Schmuckal, Zoning Administrator
 
Date: May 8, 2009
 
RE: Action taken by the Zoning Board of Appeals on May 7, 2009.
 

The meeting was called to order at 6:30pm. 

Roll call as follows: Members Present: Peter Coyne (acting chair), Sara Moppin, Deborah Rutter (acting
 
Secretary), and William Getz.
 

Members Absent: Philip Saucier, Gordon Smith and Jill Hunter. 

1. New nusiness: 
A. Practical Difficulty Variance Appeal: 
50-92 Devonshire Street, 68 Devonshire Street Corporation, owner, Tax Map 119, Block F, Lot 001, R-5 
Zone: The existing building encroaches on the rear setback of the property in two spots. The appellant is 
requesting a variance for the rear setback from the required 20' to 17.1 feet at the closest point [section 
14-120(1)(d)(2)(a)]. Representing the appeal is David L. Galgay, Jr., Esq. The Board voted 4-0 to 

\ 

grant the Practical Difficulty Variance Appeal. 

B. Conditional Use Appeal:
 
124 Harris Avenue, Anilda and Dimitri Gribizis, owners, Tax Map 339, Block B, Lots 018,019 & 020,
 
R-3 Zone: The appellants are seeking a Conditional Use Appeal under section 14-88(a)(2) to add an
 
accessory dwelling unit to their single family dwelling. Representing the appeal are the owners. The
 
Board voted 4-0 to grant the Conditional Use Appeal.
 

2. Other nusiness: None 

3. Adjournment: 7:05pm 

Enclosure: 
Agenda of May 7, 2009 
Original Zoning Board Decision 
one audio tape and one dvd 
CC: Joseph Gray, City Manager 
Penny SI. Louis Littell, Director, Planning & Urban Development 
Alex Jaegerman, Planning Department 
T.J. Martzial, Housing & Neighborhood Services 



Findings of Fact anel Conclusions of Law: 

The applicants own an assisted living facility on Devonshire Street which is in the 
R-5 zone. Through a survey conducted in relation to the sale of the facility, it was 
discovered that the building encroaches into the 20-foot rear setback in two locations. In 
one area, the building encroaches 1.3 feet into the setback and in another area, it 
encroaches 2.9 feet into the setback. 

"Practical Difficulty" Variance standard pursuant to Portland City Code §14­

473(c)(3):
 

1. The application is for a variance frol11 dimensional standards of the zoning
 
ordinance (lot area, 101 coverage, frontage, or setback requiren1ents).
 

Satisfied \/ (1] Not Satisfied __ 

Reason and supporting facts: 

~~ U\Ppltcc,J';\AS,k\tcJ, 

2. Strict application of the provisions of the ordinance would create a practical 
difficulty, meaning it would both preclude a use of the property which is permitted in the 
zone in which it is located and also would result in significant econo1l1ic injury to the 
applicant. "Significant econolnic injw'y" means the value of the property if the variance 
were denied would be substantially lower than its value if the variance were granted. To 
satisfy this standard, the applicant need not prove that denial of the variance would n1ean 
the practical loss of all beneficial use of the land. 

Satisfied ~~) Not Satisfied 

Reason and supporting facts: 

rb\o,j \~fo( 5c>\L i \"'IV\,.\.eJ.. 

V\ UMb l ( \) .f pI)4t.ryv't'-.,J bv\.{ ~ r>; 

S{v'~rt d'l5r'ltfrh'Y\ 0-(. lUVrtf\~ re.S·IJ[.n,-tJ;
 

pocn'lblL Jt(DU~.(\\Y\ 0+ tj r't,5 ~
 

2 



3. The need for a variance is due to the unique circull1stances of the property and 
not to the general conditions in the neighborhood. 

Satisfied L (1) Not Satisfied __ 

Reason and supporting facts: 

'Te~~" .'Y\DV'-Yi Oll\\~ C(AXt ~l6~ U\1
 
l (\'- R-5 i ecJ I"IA; .~ +t:Ll USc.
 

4. The granting of the variance will not produce an undesirable change in the 
character of the neighborhood and will not have an unreasonably detrimental effect on 
either the use or fair market value of abutting properties. 

Satisfied j ('}) Not Satisfied 

Reason and suppolting facts: 

ND Lhv,~~e.> -k. -nc+e <10, fi1\4 C'~CJr i
 

Ad""-:'I V\"l ::>bn.l\\lt_ ( p" per Woe l ~~(. or"7
 

3
 



5. The practical difficulty is 110t the result of action taken by the applicant or a 
pnor owner. 

j' "\ 
Satisfied t Lf) Not Satisfied 

Reason and supporting facts:
 

'1 'P", or- clO( I.' W ~V\h,-l) D" J;J
 
Cl\/''1 15SVlt:."/ onl, v i~
 

~ ct t <6 c'0~ (j. sh_()w~ '(.t- Vvc~S
 
? i (\ ColYfl ;CLhCe.- wi ()A,m "t 7 0 "';;;,
 

6. No other feasible alternative is available to the applicant, except a variance. 

Satisfied L (~) Not Satisfied
 

Reason and supporting facts:
 

ItCCO"'~·I"J ~'" li:~'M.,o".y,­
'\ j • 'Il L-i\.. l t s.! l;-/ c-fi-0- lac
11t>P.DC\.CV\.L~ l"~ r VII\.C, ,l. 

t fV'L [ D" ScI'''\I<.j j l "'If)Y'li.1\ L~ l 

7. The granting of a variance will not have an unreasonably adverse effect on the 
natural envirolID1ent. 

Satisfied \{ (ti) Not Satisfied 

Reason and suppOliing facts: 

ND "lC-o\eJ"ry' ch"V\jf), 

4
 



8. The property is not located, in whole or in part, within a shoreland area, as 
defined in 38 M.R.S.A. § 435, nor within a shoreland zone or flood hazard zone. 

Satisfied j (~) Not Satisfied 
-- I -­

Reason and supporting facts: 

\es-hMO'lh_/,' ~1·kr L')~ (t LCVL!. 

5
 



Conclusion : (check one) 

j Option 1: 'TIle Board finds that the standards described "bovc (I through 8) 
have been satisfied and therefore GRANTS the application. (4) 

_ Option 2: The Board finds that while the standards described above (l 
through 8) have been satisfied, certain additional conditions n1ust be ill1posed to 
minill1ize adverse effects on other property in the neighborhood, and therefore GRANTS 
the application SUBJECT TO THE FOLLOWING CONDITIONS: 

_ Option 3: The Board finds that the standards described above (J through 8) 
have NOT all been satisfied and therefore DENIES the application. 

O:\OFFICE\MARYC\ZBA\\variance appeal praclical difficulty 68Devonshire.doc 
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-cI-rvOFPORTLAND, MAltJE WIIII~Cetb J
 

ZONING BOARD OF APPEALS
 

1~/~~S Ab0', ~~J~pC:;~~~)(~r,\h"'S.~ 
APPEAL AGENDA / 

C~ (kJ +0 0 ( elM G; 36 f 1-______ 

The Board of Appeals will hold a public hearing on Thursday, May 07,2009 at 6:30 
p.m. on the second floor in room 209 at the Portland City Hall, 389 Congress Street, 
Portland, Maine, to hear the following Appeals: 

1. New Business: 4-0' A.Practical Difficulty Variance Appeal: 
50-92 Devonshire Street, 68 Devonshire Street Corporation, owner, Tax Map 119, Block 

,/ F, Lot 001, R-5 Zone: The existing building encroaches on the rear setback of the 
/ 1, 

;' 
( ~f\( J\--Jt.. ''--..1,1 property in two spots. The appellant i~ requesting a variance for the rear setback from the 

-- ,v required 20' to 17.1 feet at the closest point [section 14-120(l)(d)(2)(a)]. Representing 
the appeal is David L. Galgay, Jr., Esq. 

4
 
B. Conditional Use Appeal:
 

~ (j 124 Harris Avenue, Anilda and Dimitri Gribizis, owners, Tax Map 339, Block B . Lots
 
- f 018,019 & 020, R-3 Zone: The appellants are seeking a Conditional Use Appeal under
 

,/ ~;. \ section 14-88(a)(2) to add an accessory dwelling unit to their single family dwelling.
 
~, ( L~ (--.l\ Representing the appeal are the owners.
 

2. Other Business: 

"- .~ 

3. Adjournment: / :05 p~v-



--- - ---

----------- ----

CITY OF PORTLAND
 
DEPARTMENT OF PLANNING & URBAN DEVELOPMENT
 

389 Congress Street 
Portland, Maine 04101 

INVOICE FOR FEES
 

rA~plic;'ion No: - 0000-1510-- Applicant: 68 Devonshire Street 

project Name: 50 Devonshire St Location: 50 DEVONSHIRE ST 

CBL: 119 F001001 Application Type: Practical Difficulty Variance Appeal 

Invoice Date: 04/22/2009l	 ------­
Previous 
Balance 

$0.00 

Payment Current 
Received + Fees 

$0.00 $100.00 

Current 
ray~ent 

$269.50 

Total 
Due 

$0.00 

Payment 
Due Date 1I On Receipt 

Previous Balance	 $0.00 

Fee Description	 Qty Fee/Deposit Charge 

Legal Advertisements 

Notices 

Appeal Fee 

Bill to:	 68 Devonshire Street 
Po Box 2268 
Augusta, ME 04338 

1 $36.00 

178 $133.50 

1 $100.00 

$269.50 

Total Current Fees: 

Total Current Payments: 

Amount Due Now: 

+ $269.50 

$269.50 

$0.00 

CBL 119 F001001 

Application No: 0000-1510 

Invoice Date: 04/22/2009 

Invoice No: 34291 

Total Amt Due: $0.00 

Payment Amount: l$~~~~O ==~_ 
Make checks payable to the City ofPortland, ATTN: Inspections, 3rd Floor, 389 Congress Street, Portland, ME 0410 1. 



• 7 .:I'Iit:::tti'lilai:jl'.....Io1.{I].',I=l~l.:'~t...:I.mli1;I;:j.li:Uil@;@lll•••I:I'lfJ:ll.::e:Z·'~:;ji r 52-36 l 
VERRILL DANA LLP BANK OF AMERICA 762816 112 j 
ATTORNEYS AT LAW ! 
ONE PORTLAND SQUARE I 
PORTLAND, MAINE 04112 i 

DATE 
05/04/09 

NET AMOUNT 

$169.50 

I 
1 

PAY ONE HUNDRED SIXTY-NINE AND 50/100 

VERRILL DANA LLP 

j 

TO CITY OF PORTLAND I 
THE FINANCE DEPT.tTREAS. AND COLLECTION DIV. \; 0 IORDER 
OF PO BOX 544 eU) """<, ~ \ ~ I"JO 

PORTLAND, ME 04101 "TWOSIGNATURES REQUIRED FOR AMOUNTS OVER $10,000 I 
',)e or j'·s \\"C' " 

L., E&~"~=._~~ ••~_",. rTI SECURITY FEATURES INCLUDED. DETAILS ON BACK. CD 
II- 0 7 b 2B ~ bII- I: 0 ~ ~ 20 0 j b 5 I: ~ j 5 ~ 7 b 7 ~ b 211­



CITY OF PORTLAND, MAINE
 
ZONING BOARD OF APPEALS
 

"Practical Difficulty" Variance Appeal 

DECISION 

Date of public hearing: May 7, 2009 

Name and address of applicant: 68 Devonshire Street Corporation 
127 Community Drive 
Augusta, ME 04338 

Location of property under appeal: 50-92 Devonshire St. 

For the Record: bav~J L. 
Na111es and addresses of witnesses (proponents, opponents and others): 

bCA ViO L" £G\((Y"V, Jv. f s'\. 

Exhibits adn1itted (e.g. renderings, repOlis, etc.): 

-S:? l~ ClpPCCv\ Uj end" 

(,~ It ei/ e~ovLL pVt !>e~ ~ 

51A.,'C-Ih l./fop 1)/ Vl 

l)£ bL'V '-v h. A . \"< v -V{-fr­
vv' illi V>' ~. ~.e:f2-

\)e /(.e~ ()y V\ (;.... 
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Applicant: 

Address: 

Assessors No. I. 

Date 

.2:000 location 

S:lde Yards 

FJ:ont Yards -

Height -

" 'Area per 

SlOt Plan 
."'.. 

Shore land Zoning 

Flood Plains 
:'" 

.... ­.. 

....,. 
..... 

:,', 
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,", 

Jtrengthening a RemarkclMe Ci(l'., Buddin:!; a ComJ1ltmity(o!' L~re • JI'71'JI·./Jortlanr/md;l/(:.goll 

Penny St. Louis Littell- Director ofPlanning and Urhan Development 
Marge Schmuckal. ZoninK Administrator 

TO: 

FROM: 

CHAIR AND ZONIN 
W~ 

MARGE SCI-IMUCKAL, DNING ADMTNISTRATOR 

SUBJECT: 68 DEVONSHIRE ST ET - 119-F-l - R-5 ZONE 

DATE: MAY 1,2009 

Their was an approval for an addition to the original building at 68 Devonshire Street that 
was reviewed and approved in November of 1988. The reviews and approvals consisted 
of a site plan review, a zoning review, and a building code review, The attached zoning 
review sheet showed that there was a 20' required rear yard setback and that a 20' rear 
yard was shown on the plans, There were occupancy pennits issued based on the 
approved pennit. 

It has just recently come to the attention ofthe property owners and this office that the 
rear yard setback is less than what was originally stated, Currently the Land Use Zoning 
Ordinance allows a process for setback reductions for the situs of mislocated single­
single family, owner-occupied residential structures under section 14-437. I can not use 
that section in regards to this "long-tenn and extended care facility". Therefore they are 
here before the Board under a practical difficulty variance. 

Room 315 - 389 Congress Street - Portland, Maine 04101 (207) 874-8695 - F-AX:(207) 874-8716 - TTY:(207) 874-3936 



CITY 

Snndy River Group 
Applicant 

P.O. fu'x 110 Drs 04112 
Mailing Adtlress 

Intermediate Care Facility 
Proposed Use of Site 

2.4 I 20,600 fl9.ft. 
Acreage of Site I Grou.Ln"7d:::':F:::-lo"':o~r'-;;C'=:'o'='ve':"r-a-ge----

Site Location Review (DEP) RequlrCld: Yes 
Board of Appeals Action Required: ( ) Yes' 

Planning Board Action Required: ( v1 Yes 

Other Comments: -----------~-~~~~~~~~E;j~!~~~::~::~~~~~~~i:::J 
Date Dept. Review Due: , 
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~CITY;OF PORTLAND,MAINE 

LOCATION 

Department of Building Inspection 

Issued to Date of Issue 

mJrif! if! in .c£rlifU that the building, premises, orpart thereof, at the above location, built - altered 

- changed as to use under Building Permit No. , has had final inspection, has been found to conform 
substantially to requirements ofZoning Ordinance and Building Code of the City, and is hereby approved for 
occupancy or use, limited or otherwise, as indicated below. 

PORTION OF BUIWING OR PREMISES ApPROVED OCCUPANCY 

sici~ nurslinr addition 

1st floor :~nc flao:::' 

Urniting Conditions: 
S-154 
5-- :24 

to 
to 

$- J.6.S 
S-I27 

S-~50 

s- 2G~' 

teo ~:-·2(/: 

5-167 S-::':;-to S-:2f., 
and all common urea£; 

TIlis certificate supersedes 
certificate .issued 

~' 

Approved: /~"(/) . 

----~!{IT.:-------~~t;;---f:ir.~--------------- ~-:~~~~,J;;zt{:'~;-----~=,-~-~;:_~_:~" 
. Inspector 'ofBuildings __ 

E. (2~~:. t:vr7r~" 
, \I Nolicr:: This cr:nJficale identJfies lawful use of building or prr:misr:s, and oUghiiO betransferrr:d from 

OWIJr:r to ownr:r whr:n prop<:nychanges hands.- Copy w1Ubr: furnished 10 owner orlr:ssr:e for one dollitr. 

--"------==.
 
CIlY·OF.PORTLAND, MAINE 

:Department of Buildinglnspection 

iLOCAnON 68 llevonshirt.St:-eet. 

.Issued to Devoush:l..r;€; ManD.rYG-imino Cons tru~.tiOD .Dateoflssue 2 .Jan.ua.ry 1990 

aJliis :is :fD i.rer:fif,g ,thatthebuilding,prerrlises, or part thereof, .at the above location, 'built -altered 

-changed:as to use under:Btiilding :PermitNo. ,:has.hadfinal inspection,has 'been "found' to conf(JrtIl 
sr.bstantialJ:y 'to'requirements of,Zoning .Ordinance ,and Building 'Code ·of,the -City, :and is 'hereby approved Jur' 
occupancy,or use, 'limited or otherwise,asindicated:below.. ' 

PORTION OF,BUIIDINGORIPREMISES	 APPROVED OCCUPANCY 

1st Fihoor 2nd Floo:. ­
HIDE 1-10 RIllE'- l-l(i 
.whirlpool· showe.:r ::-oOP. 

Ijmit~g.conditions:	 showf:r room tub rOOll 

loul'.l.geTempoEEry ulltil CI. defec tborldiE pos~ed 

in .thename:o.£thE Cityoi.f.ior.tland & 

~~d?--7)rt..-------U:---~ 
Inspector 

--

Ez:piTes 15 :June ,1:990 

Th.i.S i.certificate 'supersedes
 
certificate issued
 

(Date' 

- ~.'·,'SO·



04-28-/09 08:07 FROM-VerrillDana 207-774-7499 T-478 P002/002 F-381 

68 Devonshire Street Corporation 
d/b/a Portland Center for Assisted Living
 

c/o Maine Health and Higher Educational Facilities Authority
 
127 Community Drive
 

August, Maine 04338-2268
 

April 28, 2009 

APR 2 8 2009 

City of Portland 
ZonmgBo~dofAppews 

389 Congress Street 
Portland, Maine 04101 

Re:	 Practical Difficulty Variance Application
 
Portland Center for Assisted Living, 68 Devonshire Street
 

Dear Members of the Board: 

I write this letter as the President of the owner ofthe property situated at 68 
Devonshire Street in Portland, Maine and the applicant for a Practical Difficulty Variance 
currently scheduled for your meeting on May 7) 2009, Please accept this letter as 
permission for David Galgay, counsel for the applicant, 68 Devonshire Street 
COlporation, to represent the property at the meeting of the Zoning Board ofAppeals in 
connection with the applicant's requested Practical Difficulty Variance. 

Ifyou have any questions, please do not hesitate to call me at 622-19 . 



Jtrellp/he"ill,f). (I Rnllflrktlhlc Cit),. nllildillp II COllnlllll/iff/f)r L~({' • JI111'J/J.Il!i,.t!,I"tll!l.1;1!l'..~:OI' 

Penny Sl. Louis Lille/l- Direclor ofPlanning and Developmenl 
Marge Sc:hmuckal. 7.onin~ Admini.'llra{o,. 

February 4, 2009 

Portland Center for Assisted Living
 
68 Devonshire Street
 
Portland, ME 041 03
 
Attn: Sandra Keith
 

RE: 50-92 Devonshire Street - 119-F-I (the "Property") - R-5 Residential Zone 

Dear Ms. Keith, 

I am in receipt ofyour request for a determination letter regarding the Property. You have 
. verbally instructed me to address theallowa~le use, including issued Certificates of 
Occupancy, and whether there are any pending legal actions by the City. 

The approved use of the Property is a "nursing home' witI(154-~d$. The current R-5 
zone no longer uses the nomenclature of "nursing home". ~, under conditional 
uses, the terminology of "Long-term and extended care facilities" is now being used. I 
have determined that the Property use lies within the use of "long-term and extended care 
facility". I have enclosed copies of relevant pennits and Certificates of Occupancy with 
this letter. 

I am not aware of any pending or anticipated legal actions in reference to the Property. It 
appears that all required pennits have been applied for, reviewed and approved at this 
time. 

If you have any more questions regarding this matter, please feel free to contact me. 

\rA:;U~~~ 
Marge Schmuckal 
Zoning Administrator 

Room 315 - 389 Congress Slreel- Portland, Maine 04101 (207) 874-8695 - FAX:(207) 874-8716 - TTY:(207) 874.3936 



City of Portland Zoning Board of Appeals 

April 30, 2009 

David L. Galgay. lr. 
Verrill Dana, LLP 
One Portland Square 
Portland, Maine 04112-0586 

Dear Appellant, 

Your Practical Difficulty Variance Appeal has been scheduled to appear before the Zoning Board of 
Appeals on Thursday, May 7, 2009 at 6:30 p.m. on the second floor room #209 of City Hall. 

Please remember to bring a copy of the packet with you to the meeting to answer any questions the Board 
may have. 

I have included an agenda with your appeal highlighted, as well as the procedures of the meeting for you to 
familiarize yourself. 

I have also included the bill for the legal ad and notices. The check should be written as follows: 

MAKE CHECK OUT TO: City of Portland 
MAILING ADDRESS: Room 315 

389 Congress Street 
Portland, ME 04101 

Please feel free to contact me at 207-874-8701 if you have any questions. 

Sincerely, 

'"\.\ j ,"- f\ ~" \'- '1\ \.J.~ ----¥i 

~ ~~'_5'(\~ 

Gayle Guertin 
Office Assistant 

Cc: 68 Devonshire Street Corporation, owner 
File 

389 Congress St., Portland, Maine 04101 (207) 874-8701 FAX 874-8716 TTY 874-8936 



---------------------------------------------

CITY OF PORTLAND
 
DEPARTMENT OF PLANNING & URBAN DEVELOPMENT
 

389 Congress Street
 
Portland, Maine 04101 

INVOICE FOR FEES
 

Application No: 0000-1510 Applicant: 68 Devonshire Street 

Project Name: 50 Devonshire St Location: 50 DEVONSHIRE ST 

CBL: 119 F001001 Application Type: Practical Difficulty Variance Appeal 

Invoice Date: 04/22/2009 
-----­ --- ­ - ­ ---- ­ ---- ­ ---- ­ ----_.--------- ­ ----- ­ - ­

---------.-------- ­ --------._---­

Previous Payment Current Current Total Payment 
Balance Received + Fees P_~I11!!!!_ Due Due Date 

-- ­ ---- ­ -- ­ -

$0.00 $0.00 $100.00 $100.00 $0.00 0I1~~c~iJ2t 
- ­ --- ­ -----_.-- ­ ----_._--_.._~--

Previous Balance	 $0.00 

Fee Description	 Qty FeelDeposit Charge 

Legal Advertisements 

Notices 

Appeal Fee 

1 $36.00 

178 $133.50 

1 $100.00 

$269.50 

Total Current Fees: + $269.50 

Total Current Payments: $100.00 

Amount Due Now: $169.50 

Bill to:	 68 Devonshire Street 
Po Box 2268 
Augusta, ME 04338 

CBL 119 F001001 

Application No: 0000-1510 

Invoice Date: 04/22/2009 

Invoice No: 34291 

Total Amt Due: $0.00 

Payment Amount: ~_OQ~QO-==-J 
Make checks payable to the City o/Portland, ATTN: Inspections, 3rd Floor, 389 Congress Street, Portland, ME 04101. 



CITY OF PORTLAND, MAINE
 
ZONING BOARD OF APPEALS 

APPEAL AGENDA 

The Board of Appeals will hold a public hearing on Thursday, May 07, 2009 at 6:30 
p.m. on the second floor in room 209 at the Portland City Hall, 389 Congress Street, 
Portland, Maine, to hear the following Appeals: 

1. New Business: 
A. Practical Difficulty Variance Appeal:
 
50-92 Devonshire Street, 68 Devonshire Street Corporation, owner, Tax Map 119, Block
 
.EJ~ot 001, R-5 Zone: The existing building encroaches on the rear setback of the
 
property in two spots. The appellant is requesting a variance for the rear setback from the
 
required 20' to 17.1 feet at the closest point [section 14-120(l)(d)(2)(a)]. Representing
 
the appeal is David L. Galgay, Jr., Esq.
 

B. Conditional Use Appeal:
 
124 Harris Avenue, Anilda and Dimitri Gribizis, owners, Tax Map 339, Block B , Lots
 
018,019 & 020, R-3 Zone: The appellants are seeking a Conditional Use Appeal under
 
section 14-88(a)(2) to add an accessory dwelling unit to their single family dwelling.
 
Representing the appeal are the owners.
 

2. Other Business: 

3. Adjournment: 



Addendum
 
to
 

Practical Difficulty Variance Application
 

1.	 The need for the variance is due to the unique circumstances of the property 
and not to the general conditions in the neighborhood: 

The Property is located in a neighborhood in which encroachment into the rear 
setback is not a generalized condition. To the Applicant's knowledge, there are 
no other properties in the neighborhood that require a variance for encroachment 
into the rear setback. The Property is unique in that it is a large, irregularly­
shaped parcel located in a residential neighborhood that is zoned R-5. 

2.	 The granting of the variance will not have an unreasonably detrimental 
effect on either the use or fair market value of the abutting properties: 

The encroachments into the setback are on the side of the Property that abuts the 
Portland Terminal Company railroad corridor. As such, the encroachments do not 
in1pact any structure or use, residential or otherwise. Accordingly, the 
encroachments do not thwart the purpose of the R-5 Zone's 20-foot setback 
provision, which is to maintain 40-foot spacing between the rear portions of 
adj acent houses. In addition, the setback encroachments have existed for at least 
20 years and granting the variance will not alter the neighborhood in any way. 
Due to the foregoing reasons, granting the variance will result in no adverse effect 
on the value or use of any abutting properties. 

3.	 The Practical Difficulty is not the result of action taken by the applicant or a 
prior owner: 

The Applicant is seeking an after-the-fact variance for construction that was done 
well before the Applicant was in possession of the Property. The Applicant was 
unaware of any setback encroachments until the potential buyer (as part of its due 
diligence) provided the Authority in March of this year with a copy of a draft of 
the 2008 survey. Neither the Applicant nor, to the best of the Applicant's 
knowledge, a prior owner knowingly created or had actual knowledge of the 
setback issue. 

4.	 No other feasible alternative is available to the applicant, except a variance: 

The portions of the building that encroach the setback contain load-bearing 
columns supporting a 2-story brick structure. Reconfiguration of the building to 
cure the minimal setback infraction would be cost prohibitive and would cause 
significant economic injury to the Applicant. In addition, reconfiguration of the 
building would disrupt the operations of the assisted living facility and likely 
cause the removal and transfer of several elderly residents from the facility. 



5.	 The granting of a variance will not have an unreasonably adverse effect on 
the natural environment: 

The granting of the Practical Difficulty Variance will have no adverse affect on 
the environment as the portions of the building that encroach into the setback area 
have been in place since at least 1989. 

6.	 Strict application of the dimensional standards of the ordinance to the 
subject property will preclude a use which is permitted in the zone in which 
the property is located: 

Assisted living facilities are pennitted in the R-5 Zone with Planning Board 
approval. See Portland Land Use Ordinance § 14-118(b)(2). Strict enforcement 
of the rear setback standards will cause a material adverse impact on the financial 
viability of the facility. As such, strict application of the dimensional standards of 
the ordinance will preclude the current use which is otherwise pennitted in the R­
5 Zone. 

7.	 Strict application of the dimensional standards of the ordinance to the 
subject property will result in significant economic injury to the applicant: 

The strict application of the dimensional standards for the rear setback 
requirements would result in a substantial financial burden and economic injury to 
the Applicant in several ways. First, if the variance is not granted, the Property 
may become unmarketable. The purchase money lender for the current 
prospective buyer of the property has delayed the closing due the setback issue. 
Second, if the variance is not granted, there would be substantial cost to redesign, 
pennit, demolish and reconstruct the portions of the building that encroach into 
the setback area. In addition, there will be a significant financial impact on the 
operations of the facility due to the reduction in residents and the cost of 
transferring and caring for residents during the re-construction period. 

8.	 The property is not located, in whole or in part, within a shoreland area, as 
defined in 38 M.R.S.A. Section 435, nor within a shoreland of flood hazard 
zone as defined in this article: 

The Property is not located within a shoreland or flood hazard area. 

A-2
 



EXHIBIT
 

E
 

4,5'0 \ 
e,6oo \ 

8 
2­

2 I \ 

\ 
At,.'!o' 

\ H:1 

8,850 

1'1.,1 00 \ 7 
3 

0r:J 
I- ,_"'_ I \SHEET 124-

D __-----.---5----.--\----......L- .;..-:;...,,
® ,.... \ 

IIo.'i.,.,. I 

@
~ 

5 

,,2.. t..J 

r+ ~1WEST --J I ­
<t I\ ~ I ~ I -= ~. U I I o _.r1I I. I I' _ I _ I _. • I - I ~ - i " i • I • -+-t~ __ / r 
-.J 

/ /
II'-. 

© 
10500 

"I 

!lOT 

~:USO 

:z, 

... 
w.500 "4 

100' 

8000 
I 

/' f /
,5"1 

/ 7>­
Z J--.. I 

I /4­1000 I --I1000 I017.!>O~ :3 '500 'i....~ ~ 
o 'f./;(f)1 .. 

-~L .~- """1 I&~~, o u 
/ 

I' I~~ / 'f. 
IS / /

10500 -.J . /\ \ I /<tIb 
I 

~ /ZS"~I ~ 
/~( 

\ 
,

\ I 601~~·"T5 ~ "'.. u 
a:::: J........ .. .-..j


© w 
t­

\, 
'0 (f-2)
!l 

S
 
1 Sooo
7500I '" \11250 ~'" 

3+ 

~ 

2f­

z 
o 

14- (.) 

<1 
uJ 
ro 

SHEET 125-D 
,3411-8.4NIo' 

'\I.' 

<"C;-2.) 

~ 
~ 

'!!I Z o .,
r-- I: 

o 
Z 
<[ 
-.J 
l ­
e:: 

I o 
I 

Q... 

L--­

.......
 

;;j I ~ , ~ 1 ':l \ ~ \ ti ' :.. .

~t>.OSWOR11-\- _ - .-:-SIREEI .------:- ­
SHEET 8Z- A 

CITY OF PORTLAND 
ASSESSORS PLAN 

DIETZGI:N 13...3 SCALE '-=50' ± 
RETRAC ED 7-1'3-73 


