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Current Zoning Designation:
 Practical Difficulty Variance from Section 14· %<g 
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NOTE: If site plan approval is required, attach preliminary or final site plan. 

The undersigned hereby makes application for a Practical Difficulty Variance as above described, and
 
certified t t all information herein supplied by his/her is true and correct to the best of his/her knowledge
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Notwithstanding the provisions of subsections 14-473(c)(1) and (2) of this section, the 
Board of Appeals may grant a variance from the dimensional standards of this article 
when strict application of the provisions of the ordinance would create a practical 
difficulty, as defined herein, and when all the following conditions are found to exist: 

1.The need for the variance is due to the unique circumstances of t e pr perty and not to 
the general conditions in the neighborhood: 

2. The granting of the variance will not have an unreasonably detrimental effect on either 
the use or fair market value of the abutting properties: 

3. The Practical Difficulty is not the result of action taken by the applicant or a prior 
owner: 

4. No other feasible alternative is available to the applicant, except a variance: 

5. The granting of a variance will not have an unreasonably adverse effect on the natural 
environment: 

6. Strict application of the dimensional standards of the ordinance to the subject property 
will preclude a use which is permitted in the zone in which the property is located: 

7. Strict application ofthe dimensional standards of the ordinance to the subject property 
will result in significant economic injury to the applicant: 

8. The property is not located, in whole or in part, within a shoreland area, as defined in 
38 M.R.S.A. Section 435, nor within a shoreland of flood hazard zone as defined in this 
article: 



Variance from Dimensional Standards Questions 

1. The need for the variance is due to the unique circumstances of the property and
 
not to the general condition of the neighborhood:
 

Yes. The unique circumstances of 8 Arlington Street are: (1) there is currently no egress or 
direct access directly from the house to the rear yard, and (2) the current access from the 
unimproved basement to the rear yard is through a 42" high half-door (see photographs) that is 
impractical for regular use, is not easily accessible by us or repairmen or technicians, and is 
dangerous and could cause back injuries due its height - in fact, we have on several occasions hit 
our heads and backs on the top frame of the door opening trying to duck down to get in or out. 
According to our contractor, Ben Weigel, the height of the door opening cannot be increased as 
the door head elevation is equal to the bottom of the tirst floor and lowering the door sill below 
grade would create an avenue for rain water to pour into the basement. 

Furthermore, we have three cats, and one of the criteria we used in selecting a house in 
Portland, ME, was that it had to have a fenceable back yard with direct access from the house so 
that the cats could freely exit and enter through a rear door into a safe, enclosed environment. To 
this end, together with Ben Weigel, we have designed an elaborate system of fence attachments, 
similar to the one we had at our prior home, to prevent our cats from climbing over the fence and 
to prevent other cats from entering the yard. Regarding the general condition of the 
neighborhood, most houses have rear additions and/or decks for the use and enjoyment of the 
owners, their guests and their pets. 

Exterior access to the existing laundry room is only from the driveway on the east side of 
the house. Furthermore, the present design of the rear laundry room has many additional flaws, 
such as (1) poor drainage which has resulted in water in the basement requiring major repair at a 
substantial cost~ (2) lack of direct ventilation from the front of the house to the rear of the house 
which results in poor air quality on the first floor~ (3) inadequate/no access to the basement for 
storage of large items which is compounded by the extremely small turning radius of the existing 
interior door to the basement, just to name a few. 

2. The granting of the variance will not have an unreasonably detrimental effect on 
either the use or fair market value of the abutting properties: 

All abutting properties are single-family detached residential dwellings and the owners of 
those properties (west side and rear) have rear additions and decks on their properties. Not only 
will the granting of the variance not have a detrimental effect, it will both bring our property up 
to the standards and conditions of the abutting properties, and the expansion of the rear laundry 
room and the addition of a deck will constitute a significant improvement to the property that 
\vill increase its value and the fair market value of the abutting properties. It will also increase 
the assessed value of our property which will increase property taxes paid to the city of Portland. 
Furthermore, the property owners at 12 Arlington Street, who have invested substantially in the 
improvement and restoration of their home, are aware of our plans and wholeheartedly endorse 
the expansion of the laundry room and the addition of the deck. 
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3. The Practical Difficulty is not the result of action taken by the applicant or a prior 
owner: 

The lack of direct access/egress to the rear yard from the rear of house is, \ve believe, a 
design flaw from the original construction in the early 1900s, and not the result of any action we 
have taken or any action taken from the previous owner(s). This design apparently existed for 
many hon1es in our neighborhood, but most owners have corrected it as evidenced by the rear 
additions and decks that have been added. It is our intention to correct the design flaw in the 
most practical manner, consistent with other properties in our neighborhood. 

4. No other feasible alternative is available to the applicant, except a variance: 

Together with our contractor and others, including neighbors, we have brainstormed 
alternative ways to design a plan to: (1) provide direct access to the rear yard for the cats with a 
door going directly from the laundry room to the yard via a small deck used as a landing and 
steps to the rear yard, while maintaining the most rear yard area possible; and (2) raise the height 
of the basement door to provide safe and easy access. To date we have not succeeded. There is 
simply no other way to provide direct access to an enclosed, safe, cat protected rear yard than 
through a door leading directly from the laundry room and steps down to the yard. To correct 
the basement access problem, we propose, as originally requested, to increase the depth of rear 
laundry room the minimum amount necessary to attach a pre-engineered bulkhead that will 
provide safe access to the basement. 

5. The granting of the variance will not have an unreasonably adverse effect on the 
natural environment: 

We are proposing only to add approximately 30/0 to the total lot coverage in the central 
area of the lot. No work will be performed on the setback area of the lot; therefore no changes in 
the existing natural drainage, driveway, or views to the area will occur. These changes will have 
no adverse effect on the natural environment with respect to the Practical Difficulty Variance we 
are seeking. 

6. Strict application of the dimensional standards of the ordinance to the subject 
property will preclude a use which is permitted in the zone in which the property is 
located: 

Yes. The subject property is a single-family detached residential dwelling in the R-3 
Zone which permits improvements, alterations, additions, and the dimensional requirements for 
lot coverage, frontage and setback have been met. It is also our position that the lot size is 
sufficient to allow for enlarging the laundry room and adding a deck, as evidenced by adjacent 
properties with similar lot size who have made such alterations and improvements. It is also our 
position that Sections l4-90(a)( 1) and 14-433 of the Ordinance allo\v for enlarging the laundry 
room and erecting a deck. 



Variance from Dimensional Standards Questions 
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7. Strict application of the dimensional standards of the ordinance to the subject 
property will result in significant economic injury to the applicant: 

Yes. The applicants purchased the property with the assumption that the inherent defects 
of the property discussed above and in the cover letter could be corrected as other adjacent 
property owners have done. Granting the variance will allow us not only to correct these defects, 
but the improvements will add significant value and utility to the property. The value of the 
property will be significantly lower if the requested improvements are not made. 

8. The property is not located, in whole or in part, within a shoreline area, as defined 
in 38 M.R.S.A. Section 435, nor within a shoreline of flood hazard zone as defined in this 
article: 

A. The property is not located in a shoreline zone or a flood hazard zone. 



Michael & Marleen Denney 
8 Arlington Street 

Portland,~ 04101 
207-518-9193 

August 31, 2009 

Zoning Board of Appeals 
City of Portland 
389 Congress Street, Room 315 
Portland, ME 04101 

Re: Practical Difficulty Variance Application - Permit #09-0817 

Dear Board Members: 

By a letter dated August 18, 2009 (copy attached), Ms. Marge Schmuckal, Zoning 
Administrator, City of Portland, advised us, as owners of 8 Arlington Street, Portland, ME, and 
our contractor, Ben Weigel, Weigel Construction, Inc., that our permit to increase the depth of 
the rear addition laundry room from 6' x 17' to 12' x 17' and to erect a 12' x 20' deck on the rear 
of the property had been denied, based on: (1) inadequate lot size (5665 sq. ft.), in violation of 
Sections 14-90(b), "Minimum lot area per dwelling unit," and 14-388, "Nonconfomlity as to area 
of dwelling," of the City of Portland Land Use Zoning Ordinance ("Ordinance"); and (2) the rear 
yard setback on the submitted site plan was 21' and not 25', as required by Section 14­
90(d)(2)(a) of the Ordinance. Our contractor, Ben Weigel, has prepared a new site plan that 
meets that 25' rear yard setback requirement. 

We are seeking a variance from the dimensional standards of the Ordinance referenced in 
Ms. Schmuckal's letter because we believe that the strict application of those standards will 
create a practical difficulty and both preclude a use of our recently purchased property which is 
permitted in the R-3 Zone and also will result in significant economic injury to us. 

Presently there are (2) inherent design deficiencies in the rear of our home that have 
existed since its original constructed in approximately 1920: 

1. There is no exit from the first floor directly to the rear yard. We have three cats, 
and one of the criteria we used in selecting a home in Portland, was that it had to have a 
fenceable back yard with direct access from the rear of house so that the cats could freely exit 
and enter through a rear door into a safe, enclosed environment. This need is of maximum 
importance to us. 

2. The entrance to the basement from the exterior driveway side and the existing 
grade would permit only the existing hatchway with a maximum height of 48". We have only 
been living in the home for a month and have sustained minor injuries trying to negotiate the 
hatch. 
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We propose the following alterations to provide relief and ultimately a safe environment 
to let our pets outside: 

I. We would push the rear wall, +/- 17' long, of an existing one story laundry room 
area out 6', This will provide 6' of side \vall on the driveway side to install a conventional 
bulkhead basement door system with steps inside to safely enter the basement~ and 

2. We would also add a reasonable deck and landing with steps down to our back 
yard to facilitate letting our pets out to the fenced in area and provide us with better use and 
enjoyment of the space. 

If permitted, these alterations will only increase our total lot coverage from +/- 1420 sq. 
ft., or +/- 25%, to 1582 sq. ft. or +/-28%. 

In addition, all changes would meet the minimunl setbacks required in 14-388, as well as 
maxiolum lot coverage. It is our understanding until recently, these types of alterations were 
routinely permitted. Our original plans were to add a small deck to enjoy the outside during the 
warm months, however, in an effort to convey the desire to appeal only to what is necessary for 
the safety of ourselves and our pets, we scaled back our request to what is presented. Thank you 
for your attention to this matter of great importance to us and we look forward to your decision. 
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Penny St. Louis LiUell- Director ofPlanning and Urban Development 
lvlar~e Schmuckal, Zoning Administrator 

August 18.2009 

Weigel Construction Inc. Michael & Marleen Denney 
12 Madokawando Landing 8 Arlington Street 
Falmouth, ME 04] 95 Portland, ME 04105 

RE: 8 Arlington Street - 126-F-008 - R-3 Residential Zone - Permit #09-0817 

Dear Weigel Construction, 

I am in receipt of your application to expand the existing 6' x 17' 1 story laundry room to 
12' x 17' and to add 12' x 20' deck and steps at the rear of the existing house. Your 
permit is denied because it can not meet the requirements of the Land Use Zoning 
Ordinance. 

First of all, apparently Michael & Marleen Denney are new owners. Our records show 
that the property is owned by Phillip M. Hoose. Our office would need a copy of the 
deed to show that your client has right title and interest to apply for this permit. 

The lot at 8 Arlington Street is approximately 5,665 square feet in size. The R-3 Zone 
requires a minimum lot size of 6,500 square feet. Section 14-90(b) requires a minimum 
area per dwelling unit of 6,500 square feet. Section] 4-388 states: 

"A building nonconforming as to the regulations governing area per dwelling unit shall 
not be enlarged unless such building, including such addition or enlargement, is made to 
conform to all the area per dwelling regulations of the zone in which it is located." 

Because your lot does not meet the requirements of section 14-388, you can not enlarge 
your current structure, and therefore your permit must be denied. 

Also the R-3 Zone requires a minimum rear setback of25 feet under section 14- 90(d)2 
instead of the 21 feet shown on your plan submittal. Your permit is also denied because 
the proposal does not meet the R-3 Zone rear setback. 

You have the right to appeal my decision. If you wish to exercise your right to appeal, 
you have 30 days from the date of this letter in which to appeal. If you should fail to do 
so, my decision is binding and not subject to appeal. Please contact this office for the 
necessary paperwork that is required to file an appeal. 

Room 315 - 389 Congress Street - Portland, Maine 04101 (207) 874-8695 - FAX:(207) 874-8716 - TTY:(207) 874-3936 



Feel free to contact me at 874-8695 if you have any questions regarding this matter. 

Very truly yours, _____ 

'A\,>"!cSi)1/lA
 
Marge schMuckal 
Zoning Administrator 

cc: File 

enclosure 

Room 315 - 389 Congress Street - Portland, Maine 04101 (207) 874-8695 - FAX:(207) 874-8716 - TTY:(207) 874-3936 
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Code of Ur~inances Chapter 14
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/r A building noncon::orming CiS to the regulations governing area \
 

((per dwelling unit shall not be enlarged unless such building, 
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\) including such addition or enlargement, is made to conform to all the ,/
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Sec. 14-389. Nonconformity as to off-street parking. 

A building or structure which is nonconforming as to the
 
requirements for off-street parking shall not be enlarged or al tered
 
to create additional dwelling units, or seats as in the case of
 
places of public assembly, or floor area as in the case of
 
industria1, business, manufacturing, institutional or recreational
 
buildings, or accommodations as in the case of hotels, tourist homes
 
and tourist courts, unless required off-street parking is provided
 
for such addition or enlargement.
 
(Code	 1968, § 602.17.1) 

Sec. 14-390. Nonconformity as to off-street loading. 

A building which is nonconforming as to the requirements for
 
off-street loading shall not be enlarged or added to, unless
 
off-street loading is provided sufficient to satisfy the requirements
 
of this article for both the addition or enlargement and the original
 
building or structure.
 
(Code	 1968, § 602.17 .J) 

Sec. 14-391. Nonconformity as to number of dwelling units. 

(a)	 Purp.Qse. The purpose of this provision is to establish a
 
process whereby certain dwellings which contain more dwelling
 
units than the number permitted by the applicable provisions of
 
the Land Use Code may be recognized as legal, nonconforming
 
uses. This provision shall not apply to rooming units.
 

(b)	 Approval by Zoning Administrator. 

(1)	 Application. Application for validation of such non­
conforming dwelling uni ts shall be on a form provided by 
the Division of Housing and Neighborhood Services, 
Inspection Services Office. The application fee will be 
$300.00 for each dwelling unit which is the subject of the 
application, and will be accompanied by: (i) a plan, drawn 
to scale, which shows the location of the building (s) on 
the lot, parking, easements, dumpsters, fencing, public 
ways and any other significant feature and (ii) a floor 
plan for each uni t in the dwelling, whether or not it is 
the subject of the application. 

--_.__.-­
/~~/~~ Suppl emen t 2006 - J 
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Return to 

MIchael r Denney and Marleen E. Denney 
() 8 Arlington Street 
~ Portland. ME 04101 
\~ 

:<
'.{ 
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WARRANTY DEED 

KNOW ALL MEN BY THESE PRESENTS: That I, Phillip M. Hoose. of 8 
Arlington Street, Portland, ME 04101, for consideration paid, grant to Michael T. 
Denney and Marleen E. Denney, of 541 Kentucky Avenue SE , Washington, DC 
20003. as joint tenants with rights of survivorship, with WARRANTY 
COVENANTS: 

SEE ATTACHED EXHIBIT A. 

MEANING and INTENDING to describe and convey the same premises 
conveyed to Shoshana Hoose and Phillip M. Hoose by deed of Yves F. Dalvet 
dated August 14, 1987 recorded at Book 7924, Page 209 in the Cumberland 
County Registry of Deeds. See also Abstract of Divorce Decree dated 
September 9, 2003 recorded at Book 20144, Page 113 in the Cumberland 
County Registry of Deeds. 

-1/ 1"
 
Executed this / l day of July, 2009.
 

State of ME 
County of {LLL!.LL!l~; ( f. ) r « July / I ,2009 

Then personally appeared before me the said Phillip M. Hoose and 
acknowledged the foregoing to be his voluntary act and deed. 

I. 

/i I ' i ':, • ( p ( '. _,' . f 

Notary Public/Justice of The p'eace--------­
Printed Name: f'!" It' , ; . , 

Comrnission expiration: 1! ). / '.
/ ! i . ( 
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EXHIBIT A
 

A certain lot or parcel of land, wIth the buildings thereon, situated on the 
sOutheasterly side of Arlington Street at Woodfords, co-called. In the City of 
Por11and, County of Cumberland and State of Maine, bounded and described as 
follows: 

Beninning on said Arlington Street at the northeasterly corner of the lot of land 
conveyed to Wilbur C. Whelden by Frank W. Sparrow, and from said corner 
running on said sideline of said street northeasterly fifty-five (55) feet to a stake 
and corner, and from these two points extending and running back southeasterly 
frorn Arlington Street and adjoining said Whelden land and preserving the 
uniform width of fifty-five (55) feet a distance of one hundred four (104) feet. 
more or less, and to the rear line of this land, to wit, the rear line of the lots of 
land formerly of Ann W, Sparrow situated on the northwesterly side of Clifton 
Street, together with the right to the use of Arlington Street and also together with 
and subject to the right to enter and use the main drain, all as more particularly 
set forth in a deed of the above premises from Patricia A. Townsend to Harold E. 
Blatt and Antoinette C. Blatt. dated October 20. 1976, recorded in the 
Curnberland County Registry of Deeds in Book 3926, Page 345. 

:"e(~lv!~d 
~'-:'j' i ~d~~'f j;b:1r ,::;t' C~eds 

'ul ~lr21)1)9 11:25:14-A 
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City of Portland Zoning Board ofAppeals 

September 9, 2009 

Michael & Marleen Denney 
8 Arlington Street 
Portland, ME 04101 

Dear Appellant, 

Your Interpretation Appeal and Practical Difficulty Variance Appeal have been scheduled to be heard 
before the Zoning Board of Appeals on Thursday, September 17, 2009 at 6:30 p.m. in Room 209, 
located on the second floor of City Hall. 

Please remember to bring a copy of the packets with you to the meeting to answer any questions the Board 
may have. 

I have included an agenda with your appeals highlighted, as well as a handout outlining the meeting 
process for the Zoning Board of Appeals. 

I have also included the bills for the Legal Ad, Processing Fee and the Notices. The check should be 
written as follows: 

MAKE CHECK OUT TO: City of Portland 
MAILING ADDRESS: Room 315 

389 Congress Street 
Portland, ME 041 01 

Please feel free to contact me at 207-874-8709 ifYOll have any questions. 

SinQerely, 

L~.
 
Ann B. Machado 
Zoning Specialist 

Cc: File 

389 Congress St., Portland, Maine 04101 (207) 874-8701 FAX 874-8716 TTY 874-8936 
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