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February l7, 2010 

Jonathan Goldberg, Esq. 
Mittel Asen, LLC 
PO Box 427 
Portland, ME 04101 

RE: 8 Ryefleld Street, Peaks Island 
CBL: 084 E005 
ZONE: IR-2 

Dear Mr. Goldberg: 

At the February 4, 2010 meeting, the Zoning Board of Appeals voted 5-0 to deny the 
Interpretation Appeal for the porch enclosure to be 50% glass, and the Board voted 4-1 to 
deny the Interpretation Appeal for the definition of a structure. The Board also voted 5-0 
to approve the Variance Appeal for the rear deck. I have enclosed copies of the Board's 
decisions and the billing for the legal advertisement for the appeals. 

1 have also enclosed your Certificate of Variance Approval. The original must be 
recorded in the Cumberland County Registry of Deeds within 90 days of February 
11, 2010, when it was signed. F811urc to record the Certificate will result in it being 
voided. You must provide this office with a copy of' the recorded certificate of Variance 
showing the recorded book and pagc. 

The Variance Appeal for the deck was approved. Now you need to file an after the fact 
building permit for the deck and stairs. [have enclosed a building permit application. 
You have six months from the date of the hearing, February 4, 2010, referenced under 
section J4-473(e), to apply for the building permit, or your Zoning Board approval will 
expire. 

Since the Board did not approve your Interpretation Appeal for the definition of a 
structure and you withdrew the request for the Variance for the "tent shed", the "tent 
shed" needs to be removed. YOLl have submitted a letter dated February 8, 2010 
requesting that the owner have until April 30,2010 to remove the tent shed. Our office 
feels that this is a reasonable request, so the owner has until that date to remove the tent 



shed. An inspection is scheduled for May 3, 2010 to verify that the tent shed has been 
removed. 

Appeals from decisions of the Board may be filed in Superior Court, pursuanl (0 30-A 
M.R.S.A. section 2691 (2) (G). 

Should you have any questions please feel free to contact me at 207-874-8709. 

Yours (ruly, 
r 

B.~ 
Ann B. Machado 
Zoning Specialist 



CITY OF PORTLAND, MAINE
 
ZONJNG BOARD OF APPEALS
 

ZONING BOARD APPEAL 
DECISION 

To: City Clerk
 
From: Marge Schmuckal, Zoning Administrator
 
Date: February S, 2010 
RE: Action taken by the Zoning Board of Appeals on February 4, 2010. 

Members Present: Phil Saucier (chi1ir), Trish McAllister (acting secretary), Peler Coyne, Jill Hunter and William 
Gelz 

Members Absent: Sara Moppin i1nd Gordon Smith 

1. Old Business: 
A. Interpretation Appeal: 
.8 R efidd Street Peaks island. P_hili H. Morlan owner. Tax Ma 084 Block E. Lot 005 IR·2 Island 
Rc id ntial Z nc: At the December 3, 2009 meeting, the Zoning Board 0 ~ Appeals voted 10 grant the 
app Ilant a continuance to the February 4,2010 meeting. The appellant is seeking an interpretation of 
section 14-427 as it relates to the enclosure of an open porch with a roof that existed as ofJune 5,1957 
which does not meet the required setbacks. The appellant is also seeking an interpretation of the 
definition ofa structure (section 14-47) as it applies to a "tent shed". Representing the appeal is 
Jonathan Goldberg, Esq. The Board voted 5-0 to deny the interpretation appeal of the porch 
enclosure to be 50% glass. The Board voted 4-1 to deny the interpretation appeal of the 
definition of a structure. 

B. Variance Appeal: 
8 Rvefield Street. Peaks Island Phili H. Mol' an owner, Tax Map 084. Block E or 0 5 IR-2 Island 
Residential Z ne: At th·· Dec~mber 3, 2009 meeting, the Zoning Board of Appeals voted to grant the 
appellant a continuance to the February 4, 2010 meeting. The appellant is seeking a variance to keep the 
8' x 20' deck and steps that were built without a permit. The appellant is requesting a variance for the 
right side setback from a req uired 20' to 11.5' [section 14-145.1 1(c)(3)] and for the rear setback from a 
required 25' to 6'8" [section 14-145.1 I(c)(2)]. The appellant is also requesting a variance for the 
muximum allowable lot coverage from 20% of the lot to 38.4% of the lot [section 14-145.l1(d)]. 
Finally, the appellant is requesting a variance [or the setback for a structure in a Shoreland Zone [rom the 
required 75' to 26'6" [section 14-449(a)(1)]. Representing the appeal is Jonathan Goldberg, Esq. The 
Board voted 5-0 to grant the variance appeal for the deck. The applicant withdrew the request for 
the variance for the "tent shed". 
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CITY OF PORTLAND, MAINE
 
ZONING BOARD OF APPEALS 

Order of Removal of Tent Shed in the IR-2 Zone 

Interpretation Appeal 

DECISION 

Date of rublic hear'ng: rebruary 4, 20 I0 

Name and address of applicant:	 Philip Morgan 
30 BarkJey Ave. 
Auburn, ME 14210 

Location of property under appeal:	 8 Ryefield ._'t. 
Peaks Island 

Forthc ecord:
 

Names and addresses of witnesses (proponents, opponentc: anu others):
 

xhih; s admitted (e.g, renderinrrs. reports, etc.): 



Findings of Fact and Conclasion . or Law: 

Th.: Board's authority to review <:In interpretalion nrtll: nuildin~~ authority is purSU:ltl to 
Section 14-472 of LhL land usc code. 

The City ordercd the removal Or8 [cnl shed locatcd on (hc appcl.lanl's proper!.' on ~arch 

4,2009. In its MaTch 14 fh letter, the City staled thallhe tent shed must be removed 
because it is located within the reill' and shore1and zone setbacks and exceeds the 
maximum allowable lot coverage. According to the City, thc tent shed was erected on 
the property without a permit. The knt shed does no ':ppear on the pre-1957 or 
1981 asst:. sor's cards. 

The appellant argue,s that the tent shed is not a structure and therefore doc.' not need lo ne 
pennitted or meet setbacks. "StructUIe" is defined in the Portland Land Use Code as 
"fu]nything constructed or erected of more than one (1) member wbich requires a fixed 
location on the ground or attached to something having a fixed location on the ground." 

rinding: 

Appellant has demonstrated tbat tbe order to r r/1 tent shed was' ncorrecl or 
improper for the following reasons: 

The lent shed located on the appellant's property is not Cl "slructure" as defined in the 
Portland Land l.L'e Code and therefore does not need to be pennitted or meet the setback 
re lui rements. 

Satisfied Not Satisfied 



Decision: (check one) 

0rtion J: The BO;lr'! inrl .. 11<1. the ArreIJant 11,1.' stllisfuc[orjl) dem0l.strat~d 

that the Interpretation orthc City's Code Enforcemcnt fficer was incorrect or improper, 
l..Illd ther·fore GRANTS llle arrlicotjon. 

~ . Oplion 2: The Board finds that the Appellant hCls NOT satisLlictorily 
demonstrated that the Interpretation of the City's Codc Enfo¢c ent Officer was 
Illcorr'r. or imrrort:', 011 j t cre!()re DENJ ':S the C"wp' ic'o'?

I'. 

Dated: 
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CITY OF PORTLAND, MAINE c..,~G t e 
ZONING BOARD OF APPEALS. 

~ C)-A -A ~N\ r C-"" - Go-\i,{ >t1l L 

t APPEAL AGENDA 

[. 'f C\ -+0 C'r () P'tA... 
The Board of Appeals will hold a public hearing on Thursday, February 4, 2010 at 
6:30 p.m. on the second floor in room 209 at Portland City Hall, 389 Congress 
Street, Portland, Maine, to hear the following Appeals: 

a 
1. Old Business: 

i
4- -,I . Interpretation Appeal: 

8 R efldd Street Peaks Island Phili H. Mar an owner Tax Ma 0 4. Block E L t 
~005. IR-_ Island Resident,ial Zone: At the December 3, 2009 meeting, the Zoning Board 

of Appeals voted to grant the appellant a continuance to the February 4, 2010 meeting. 
The appellant is seeking an interpretation of section 14-427 as it relates to the enclosure 
of an open porch with a roof that existed as of June 5, 1957 which does not meet the 
required setbacks. The appellant lS also seeking an interpretation of the definition of a 
tructure (section 14-47) as it applies to a "tent shed". Representing the appeal is 

jU,...-.........,J)

'5 ,,- .
11; 

\ t . f.,.....-kJonathan Goldberg, Esq. 
6\o~ b 
)D~ 1~':.:..7'B. Variance Appeal: 
~] 8 R efield Street Peaks Island Phili H. Mor an owner Tax Ma 084 Block E Lot 
6~ 0 005. IIR-2 Island Residential Zone: At the December 3, 2009 meeting, the Zomng Board 

Il ~ - f:' Lor of Appeals voted to grant the appellant a continuance to the February 4, 2010 meeting. 
-rt' II' 1 The appellant is seeking a variance to keep the 8' x 20' deck and steps that were built 

without a permit. The appellant is requesting a variance for the right side setback from a 
required 20' to 11.5' [section 14-145.11 (c)(3)] and for the rear setback from a required 

" r 25' to 6' 8" [section 14-145. II (c)(2)]. The appellant is also requesting a variance for the 
maximum allowable lot coverage from 20% of the lot to 38.4% of the lot [section 14­

1\t. ~ 145.11 (d)]. Finally, the appellant is requesting a variance for the setback for a structure 
"','"f\~ in a Shoreland Zone from the required 75' to 26'6" [section 14-449(a)(I)]. Representing 

.....\ \ e appeal is Jonathan Goldberg, Esq. 
~J~ 

2. Adjournment: 

~.-.rc, 

,[(\t'rA."r'L"l 



City of Portland 

Memo
 
To: Members of the Zoning Board of Appeals 
From: Danie1Je P. West-Chuhta, Associate Corporation Counsel 
Date: February 3,2010 
Re: Philip H. Morgan/R Ryefield Street, Peaks Island Appeal 

Position of the City of Portland (the "City") in Support of the Zoning 
Administrator's interpretation of the City of Portland Land Use Code (the "Code") with 
regard to Philip H Morgan/8 Ryefield Street, Peaks Island. 

Interpretation Appeal 

The applicant (Philip H. Morgan) contends that the City's interpretation of section 
14-427 is incorrect and should be overturned. He further asserts that the Board should 
empatillze with his situation and grant him a reduction in the setback from twenty (20) 
feet to zero (0) feet. These are assertions are unconvincing and should fail. 

Zoning ordinances need to be reviewed such that "[t]he terms or expressions 
[contained therein] are construed reasonably with regard to both the objects sought to be 
obtained and to the general structure of the ordinance as a whole. Undefined terms 
should be given their common and generally accepted meaning unless the context clearly 
indicates otherwise. Applying these principles, we fmd the plaintiffs assertions to be 
without merit." George D. Ballard, Builder, Inc. v. City of Westbrook, 502 A2d 476, 
480 (Me. 1985) (citations omitted) (holding that the term approval "is not vague on its 
face ..." and that the common and generally accepted meaning of the term should be 
used in defining what the term means.) 

In order to determine the purpose of the ordinance provision the Board must 
interpret each section to be in harmony with the overall scheme envisioned by the 
municipality when it enacted the ordinance. See Natale v. Kennebunkport Board of 
Zoning Appeals. 363 A.2d 1372, 1374 (Me. 1976). The assumption is that the drafter 
would not have included a provision that clearly was inconsistent with the rest of the 
ordinance. See id. 

Here, section 14-427 provides that "[a]ny open porch existing with a roof over the 
same on June 5, 1957, and encroacillng upon any yard required by this article may be 
enclosed if the major portion of the enclosure is of glass." 

Tills section is not vague or ambiguous. It clearly provides that an open porch 
with a roof (existing since 1957) that encroaches into the setbacks may be enclosed if the 
major portion of the enclosure is glass. The term "major" is not defined in the Code, but 
is generally defined as and has been interpreted by the Cit)' to mean more than 50% of 
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