


shed. An inspection is scheduled for May 3, 2010 to verify that the tent shed has been
removed.

Appeals from decisions of the Board may be filed in Superior Court, pursuant (o 30-A
M.R.S.A. section 2691 (2) (G).

Should you have any questions please feel {ree to contact me at 207-874-8709.

Yours truly,

(A RAL
Ann B. Machado
Zoning Specialist



CITY OF PORTLAND, MAINE
ZONING BOARD OF APPEALS

ZONING BOARD APPEAL
DECISION

To: City Clerk

From: Marge Schmuckal, Zoning Administrator

Date: February 5, 2010

RE: Action taken by the Zoning Board of Appeals on February 4, 2010.

Mcmbers Present: Phil Saucier (chair), Trish McAllister (acting secretary), Peter Coyne, Jill Hunter and Williamn
Celz

Members Absent: Sara Moppin and Gordon Smith

1. Old Business:
A. Interpretation Appeal:
8 Ryefield Street, Peaks Island, Philip H. Morgan, owner. Tax Map 084, Block E. Lot 005, IR-2 Island

Residential Zone: At the December 3, 2009 meeting, the Zoning Board of Appeals voted to grant the
appellant a continuance to the February 4, 2010 meeting. The appellant is seeking an interpretation of
section 14-427 as it relates to the enclosure of an open porch with a roof that existed as of June 5, 1957
which does not meet the required setbacks. The appellant is also seeking an interpretation of the
definition of a structure (section 14-47) as it applies to a “tent shed”. Representing the appeal is
Jonathan Goldberg, Esq. The Board voted 5-0 to deny the interpretation appeal of the porch
enclosure to be 50% glass. The Board voted 4-1 to deny the interpretation appeal of the

definition of a structure.

B. Variance Appeal:
8 Rvefield Strect, Peaks Island, Philip H. Morgan, owner, Tax Map 084. Block E. .ot 005, IR-2 Island

Residential Zone: At the December 3, 2009 meeting, the Zoning Board of Appeals voted to grant the
appellant a continuance to the February 4, 2010 meeting. The appellant is seeking a variance to keep the
8> x 20” deck and steps that were built without a permit. The appellant is requesting a variance for the
right side setback from a required 20’ to 11.5” [section 14-145.11(c)(3)] and for the rear setback from a
required 25’ to 6’8" [section 14-145.11(c)(2)]. The appellant is also requesting a variance for the
maximum allowable lot coverage from 20% of the lot to 38.4% of the jot [section 14-145.11(d)].

Finally, the appellant is requesting a variance for the setback for a structure in a Shoreland Zone from the
required 75’ to 26°6” [section 14-449(a)(1)]. Representing the appeal 1s Jonathan Goldberg, Esq. The
Board voted 5-0 to grant the variance appeal for the deck. The applicant withdrew the request for

the variance for the “tent shed”.




Enclosure:

Agendn of January 7. 2010

Cirigmal Zoning Board Decision

e dwid

CC  Joseph Gray, City Manager
Penny St Lows Lattell, Duccton. Plasmmg & Urhan Develapment
Alex laegerman, Planmg Division
T Martzml, Housing & Newghborbood Services Division



CITY OF PORTLAND, MAINE

ZONING BOARD OF APPEALS

Order of Removal of Tent Shed in the IR-2 Zone

Interpretation Appeal

DECISION
Date of public hearing: February 4, 2010
Name and address of applicant: Philip Morgan
30 Barkley Ave.

Auburn, ME 14210

Location of property under appeal: 8 Ryelield St.
Peaks Island

For the Record:

Names and addresses of witnesses (proponents, opponents and others):

Exhibits admitted (e.g. renderings. reports, elc.):



Findings of Fact and Conclusions of Law:

The Board’s authoritly to review an interpretation of the building authority is pursuuant to
Section 14-472 of the land use code.

The City ordercd the removal of a (ent shed located on the appellant’s property on March
24, 2009. In its March 24" letter, the City stated that the tent shed must be removed
because it is located within the rear and shoreland zone setbacks and exceeds the

maximum allowable lot coverage. According to the City, the tent shed was erected on
the property without a permit. The {ent shed does not appear on the pre-1957 or

198 1 assessor’s cards.

The appellant argues that the tent shed is not a structure and therefore does not need to be
permitted or meet setbacks. “Structure” 1s defined in the Portland Land Use Code as
“[a]nything constructed or crected of more than one (1) member which requires a fixed
location on the ground or attached to something having a fixed location on the ground.”

Finding:

Appellant has demonstrated that the order to remove the tent shed was incorrect or
improper for the following reasons:

The tent shed located on the appellant’s property is not a “structure” as defined in the
Portland Land Use Code and therefore does not need to be permitted or meet the setback

reguirements.

Satisfied Not Satisfied K __

Reason/Td supporting facts:
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Deccision: (check onc]

Option J: The Board linds that the Appellant has satisfactorily demonstrated
that the Interpretation of the City’s Code Enforcement Officer was incorrect or improper,
and therefore GRANTS the application.

>~ Option 2: The Board finds that the Appellant has NOT satisfactorily

B
demonstrated that the Interpretation of the City’s Code Enforéement Officer was

R . N = . /,
mncortrect or improper, and therefore DENIES the u;wpllcagﬂuﬁ‘.

Dated: I

—_— e —

"Bdard Chair

OMIFFICEWAAR YOZB A merprert ion Appeal 1t morgan



CITY OF PORTLAND, MAINE

ZONING BOARD OF APPEALS

Denial of Building Pernmint for Porch Enclosure in the 1R-2 Zone
Interpretution Appeal

DECISION

" public hearing: I"ehriary 4. 2010

Name and address of applicant: Philip Morgan
30 Barkley Ave.
Avtburn, ME 14210

[.ocation of property under appeal: & Ryelield St
fiilen Bl
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Findings of Fact and Conelusions of Law:

1

w Deard : duthosts o colew an mlerpretaliog of e bodldipe amthosi s 1o pamsuant «

Section 14472 of the land use code.

The City denied o hutlding permit on March 16 2000 for the onclostire of an et
porch that sits on the side property line and therelore does not meet side sethack
requirementy.  The denial was issued pursuant 1o section 14-427 of the City Code. The

lanpuage of that ordinaner states as follows:

See, 14-427. Enclosurce of porches.

Anv open porch existine with o rood over the same o June s, T9ET7. and
encroaching upon any yard required by this article may be enclosed if the major portion

of the enclosure 1sof glass

I'he City denied the application based upon the plans that showed that 18.3% of the
enclosure would be plass. 1t is the Ciy’s interpretation that the ordinance requires the
o tluss. i the applicant’s appeal. he proposes an enclosure

LR R 8 8 Lugy

" - p . ~ [}
enclosure 1o be at least 5

that is 25% glass.

Finding:

Appellant has demonstrated that the denial of the building permit was incorrect or

improper for the following reasons:

[he applicant’s plan for enclosing the porch with glass comprising 25% of the enclosure

me2ts the requirements of section 14-427 of the Portland Land Use Code.

Satished Not Sal%sﬁr;:c!fm

Reason and supporting facts:
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Decision. (chcel ong)

Oiption U The Board Tndeothot the Sanellont hae satiebucesedfe demeonstrat

that the Interpretation ol the City™s Code Enlorcement Officer was incorreet or imprope
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demonstrated that the Interpretation of the City's Code Enforcement OfTicer was
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The Board of Appeals wiill hold a public hearing on Thursday, February 4, 2010 at
6:30 p.m. on the second floor in room 209 at Portland City Hall, 389 Congress

Street, Portland, Maine, to hear the following Appeals:

{
1‘_—;_‘:—‘}1\ '\_,‘L‘ i:\ .
- 1. Old Business:
4 - sA. Interpretation Appeal:

ok j‘,:\_;(,‘-_ :‘ '_: ‘"{8 Ryefield Street, Peaks Island, Philip H. Morgan, owner, Tax Map 084, Block E, Lot

AS ,\..‘:_';_'“;._ﬁ;_;'lm_)_{)ﬁ._ IR-2 Island Residential Zone: At the December 3, 2009 meeting, the Zoning Board
of Appeals voted to grant the appellant a continuance to the February 4, 2010 meeting.
,;__ud, i The appellant is seeking an interpretation of section 14-427 as it relates to the enclosure
~ of an open porch with a roof that existed as of June 5, 1957 which does not meet the
L' required setbacks. The appellant is also seeking an interpretation of the definition of a
i \-1l L-~structure (section 14-47) as it applies to a “tent shed”. Representing the appeal is

] AL
" R ) o «Jonathan Goldberg, Esq.

A\ =LA ;,» {

f"'ly \}; A2

y LM VI *’/ B. Variance Appeal:

115’; 2 8 Ryefield Street, Peaks [sland, Philip H. Morgan, owner, Tax Map 084, Block E, 1ot

W

(1‘« : ) 005, IR-2 Island Residential Zone: At the December 3, 2009 meeting, the Zoning Board
., “? i 20' ol Appeals voted to grant the appellant a continuance to the February 4, 2010 meeting.
o) _’)“’f_ e ;(  The appellant is seeking a variance to keep the 8" x 20° deck and steps that were built
> aan without a permit. The appellant is requesting a variance for the right side setback from a
[ required 20’ to 11.5° [section 14-145.11(c)(3)] and for the rear setback from a required
AC e g'bl‘ 257 to 6’8" [section 14-145.11(c)(2)]. The appellant is also requesting a variance for the

oy ) maximum allowable lot coverage from 20% of the lot to 38.4% of the lot [section 14-

!_'\,, k@.j "‘)1\;-( 145.11(d)]. Finally, the appellant is requesting a variance for the setback for a structure
b ;\ W in a Shoreland Zone from the required 75’ to 26°6” [section 14-449(a)(1)]. Representing
WA L A . .

- e ‘he appeal 1s Jonathan Goldberg, Esq.
vy \\ \ Le f\l (rl"rﬂm ;
i 2. Adjournment: 7 | o‘—k? ‘ nA



City of Portland

Memo

To: Members of the Zoning Board of Appeals

From: Danielle P. West-Chuhta, Associate Corporation Counsel
Date: February 3, 2010

Re: Philip H. Morgan/8 Ryefield Street, Peaks Island Appeal

Position of the City of Portland (the “City”) in Support of the Zoning
Administrator’s interpretation of the City of Portland Land Use Code (the “Code”) with

regard to Philip H. Morgan/8 Ryefield Street, Peaks Island.

Interpretation Appeal

The applicant (Philip H. Morgan) contends that the City’s interpretation of section
14-427 is incorrect and should be overturned. He further asserts that the Board should
empathize with his situation and grant him a reduction in the setback from twenty (20)
feet to zero (O) feet. These are assertions are unconvincing and should fail.

Zoning ordinances need to be reviewed such that “[t]he terms or expressions
[contained therein] are construed reasonably with regard to both the objects sought to be
obtained and to the general structure of the ordinance as a whole. Undefined terms
should be given their common and generally accepted meaning unless the context clearly
indicates otherwise. Applying these principles, we find the plaintiff's assertions to be
without merit.” George D. Ballard, Builder, Inc. v. City of Westbrook, 502 A.2d 476,
480 (Me. 1985) (citations omitted) (holding that the term approval “is not vague on its
face . ..” and that the common and generally accepted meaning of the term should be
used in defining what the term means.)

In order to determine the purpose of the ordinance provision the Board must
interpret each section to be in harmony with the overall scheme envisioned by the
municipality when it enacted the ordinance. See Natale v. Kennebunkport Board of
Zoning Appeals, 363 A.2d 1372, 1374 (Me. 1976). The assumption is that the drafter
would not have included a proviston that clearly was inconsistent with the rest of the

ordinance. See id.

Here, section 14-427 provides that “[a]ny open porch existing with a roof over the
same on June 5, 1957, and encroaching upon any yard required by this article may be
enclosed if the major portion of the enclosure is of glass.”

This section is not vague or ambiguous. It clearly provides that an open porch
with a roof (existing since 1957) that encroaches into the setbacks may be enclosed if the
major portion of the enclosure is glass. The term “major” is not defined in the Code, but
is generally defined as and has been interpreted by the City to mean more than 50% of
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