Gail Zayac )
Portland, Maine Page 3 January 20, 1982

to Malcolm Ward dated August 18, 1981, fThe appeal which they filed with
dr. Ward was dated September 24, 1981, Consequently, even if Mr. Flewell-
ing's opinion were an interpretation which could be ap
day appeal pariod already had elapsed by the time that
livered the appeal to Mr. Ward. .
Since the Board would be deprived of jurisdiction to decide the
substantive issue, the Board should deny the appeal and cite
«.the reasons for it j i
., The appellants’ attorney then
Court if they wish to pursue

I hope this is helpful, Please feel free to contact me if
¥ou have any questions,

Sincerely,

@)ﬂc% %&wu

Relecca I, Warren

RiWirve

o1 Richard », Flewelling, Esq.
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Gail Zayac .
Portland, Maine January 20, 1982

was filed on
Malcolm Ward, by Edward
to "appeal the opinion of
l981. Apparently
to require a permit
Under Section 602.24.B(2) of the Zoning
the Building and Inspection Services Department

it can discuss and
the appeal (ie. + whether-the use
i etermine whether

it was filed within

finding on factors would 4
diction to ubstance of the appeal.

Whether the Kearneys and the other appellants have suffered
"particularized injuries" resulting from Mr, Flewelling's interpretaticn
.of the ordinance which are sufficient to give each of them standing to
appeal is a factual determination which the Board will have to make based
on the evidence presented. It appears that the Board will not even reed
to address the question of standing, however. 1 am of the opinion that
grounds. First, despite the
venber 6, 1981 letter to the

Board, I do not agree that Richard Flewelling's interpretation of the
zoning ordinance constitutes an "order, decision, determination or inter-
pretation made by the Building and Inspection Services Department” for the
Purposes of the Board's Jurisdiction over an appeal under Sestion 602.24.a
(1), Mr, Flewelling, as Assistant (o unsel, has no authority
to administer the Zoning Ordinance. While it is true that he does pro-
vide advice to those officials in the Building ang Inspection Services
Department who are charged with the administration of the ordinance, those
officials are not necessarily bound by his advice ang in fact my decide
to disregard it, Consequently, I do not believe that Mr, Flewelling can
be viewed as an official in the Building and Inspection Services Depart-
ment, or even an agent of the Department, since hig opinion carries no
indepenJont weight of its oun. Because I do not believe that Mr, Flewell-
ing's opinion ig an "j ion made by the Department" in and of it~
self, I do not kelieve that his opinion can provide an independent 1

interpretation of the ordinance which
«_Flewelli ng's opinion which the appellants
their appeal. ‘ e

time.. -The appellants have specified
1 § expressed in his memp
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CITY OF PORTLAND

DAVID A. LOURIE
CORFORATION COUNSEL

Chaimnan and Members of the Board of Appeals
pavid A, Lourie, Corporation Coursel
November 10, 1981

"191 Ashmont Street

T have received a copy of a letter from David S. Turesky, Esq.,
addressed to the Board of Appeals-concerning 191 Ashmont Street.

I have made my position with regard to the jurisdiction of the
Board crystal clear at your workshop meeting of October 29, 1981,
and T do not intend to reiterate my position in this letter,
However, it is essential that the Board understand that the factual
allegations in Mr., Turesky's letter are at best subject to some
doubt, and that there are some practical legal problems with the
proceeding in this matter.

Because of the potential for litigation and individual liability
of members of the Board of Appeals, I would request.an Executive
Session with the Board of Appeals for the purpose of discussing
the personal liability of the members of the Board if the Board
chooses to proceed to hear the alleged appeal on the merits., I
believe this is well within the Executive Session provisions of
the Freedom of Access statute and is absolutely necessary prior to
the Board proceeding toward any hearing on the merits of the

alleged appeal.
/%M. »

pavid A; Lourie
Corporation Counsel

DAL/ 1ljn

cc: Stephen T. Honey, City Manager
pavid 8. Turesky, Esd.
Joseph E, Gray, Jr., Planning & Urban Development Director

189 CONGRESS STRIET & PORTLAND, MAINE 04101 ¢  TELEPHONE (207) 775-5451




CITY OF PORTLAND

DAVID A. LOURIE
CORPORATION COUNSEL

Chairman and Members of the Board of Appeals
David A, Lourie, Corporaticn Counsel
November 10, 1981

"191 Ashmont Street

T have received a copy of a letter from David S, Turesky, Esq.,
addressed to the Board of Appeals-concerning 191 Ashmont Street,

I have made my position with regard to the jurisdiction of the
Board crystal clear at your workshop meeting of October 29, 1981,
and I do not intend to reiterate my position in this letter,
However, it is essential that the Board understa.id that the factual
allegations in Mr. Turesky's letter are at best subject to some
doubt, and that there are some practical legal problems with the
proceeding in this matter.

Because of the potential for litigation and individual liability
of members of the Board of Apveals, I would request. an Executive
Session with the Board of Appeals for the purpose of discussing
the personal 1liability of the members of the Board if the Beoard
chooses to proceed to hear the alleged appeal on the merits, I
believe this is well within the Executive Session provisions of
the Freedom of Access statute and is absolutely necessary prior to
the Board proceeding toward any hearing on the merits of the

alleged appeal.
L J

David A, Lourie
Corporation Counsel

DAL/1jn

cc: Stephen T. Honey, City Manager
David S, Turesky, Esq,

Joseph E, Gray, Jr,, Planning & Urban Development Director

389 CONGRESS STREET ¢ PORTLAND, MAINE 04101 @  TELEPHONE (207; 775.5451
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David S, Turesky
477 CONGRESS STREET
SUITE 716
PORTLAND, MAINE 04101

(207) 7727120
DAVID 8. TURESKY JOHN C. HOWARD

Novemoer 6, 1981

The Board of Appeals

c/o Office of the City Manager
Portland City Hall

389 Congress St.

Portland, Maine 04101

Dear Gentlemen and Ladies of The Board of Appeals:

As a result of our informal conference on Thursday, October
29, 1281, I wish to respond to the menorandum of Richard P.
Flewelling, dated September 28, 1981, and the remarks of
Portland's Corporation Cou:.el, David Lourie, delivered at
and during the formal part of your Boerd's meeting. I shall
now address myself to two issues raised by our discussion:
1) Does the Board have jurisdiction (»or authority) to hear
the Appeal of the Kearneys and othzr abutters? 2} Do the
Kearneys have standing to petition this board for relief?

The law applicable to this situation can be fcund at Title

30, Section 2411 of our Maine statutes and at Section 602.24

A and B of Portland's Municipal Code. The State's broad
enabling legislation grants the Boa:1 jurisdiction "to hear

any Appeal,..from any decision, orde:x, rule, or failure to

act of any officer, board, agency..." Within that k: - d ambit
of jurisdiction and authority, the City of Portland i hioned
the following procedure: "An Appeal may be taken.,.by any
person affected by a decision of the Building and Inspection
Services Department." "The Board shall hear and decide Appeals
from and review orders, decisions, determination, or inter-
pretations or the failure to act of the Building and Inspection
Services Department,"

In the instant case, Mr. Richard Flewelling, acting on behalf

of the City and, more egpecifically, on behalf of the Buildings

and Inspecticn Services Department, rejected on August 18, 1981

the petition of my clients, who sought the City's help in enjoining
a misuse of the property at 191 Ashmont Street, Portland, Maine,
While Mr. Flewelling's memorandum may not be considered an

order since he is nct and was not acting as a judicial or
quasi-judicial authority, he was clearly rendering an inter-
pretation of both municipal and Federal law. We believe, quite

Continued Pg. 2




The poard of Appeals
Portland, Maine 04101

page 2

November 6, 1981

simply : that the poard has jurisdiction to hear Our appeal
from this interpretation.

of his
n ortunately,
nable

1earn of Mr

appeal py &

1981, to Mr. a

the amount of Ward t 1 Mr. Flewellind.
and subsequ Y hat d not Appeal

and that he . in an
effort t co er € £ ouxr Appeal,
final genial
al to the poard.
Unfortunately, no further ac ecen taken by Mr-. Gray on
my corrective Motion.

in adgdition, Mr. KearneY and his neighbors sough
favorable order: gecision; determination,
fmmsmemlcﬁ £l ].,hmhﬁmgML
immediate sY

rhe munl
clients'

rion that my

with regard to the second question posed above, it would seem
clear to e that meys other neighbors of

ashmont stree o "P affected airectly OF indirectly“
py the present z0 § ce violations. They are for the

Continued Pg. 3




The Board of Appeals
Portland, Maine 04101

page 3
November 6, 1981

most part abutters of the subject property; all of them

1ive within 300 feet of the subject property; and all of them
are on a daily basis affected in a patent and dramatic way

by the present use.

Let me end this letter by making a brief reflection on legalese.
While some words within City zoning ordinances are vterms of
art," many words mean just what any normal or reasonable person
would think they would mean--even if found in a complex City
document. It is evident that the State of Maine and this City
have given to you as a Board the authority and jurisdiction ta
hear our Appeal seeking a review of an order from the Buildings
and Inspection Services pDepartment and from an interpretation
of the Assistant Corporation Counsel. Despite the wonderful

alice in Wonderland gquality oif Mr. Lourie's arguments, words
even in a legal context are not impervious to our common sense

and ou. good reason.

Most Sin ef;iy/; s,

pavid S. Turesky
DST :mm

cc: Mr. and Mrs, Edward J. Kearney
Mr. David Lourie

e R O Y B T T U A g G S

et e AT A g R R

o gy e e g €

v ey

et i

et e G IR

oo

e A it & = e ¢ e




nd,

Maine’
¢ electricat insta

epte 1, 1980 ,18 -
it number '5_5’1;@9

Date —*
and Perm

Receipt
Hlations ¥ accerdancé with the 118 of
Elcctrical Code ané the following speciﬁcaﬁ'ms:

e

s.a-o--nw-.

g, TOTAL —— —

P‘mgmo’id e

Gitehes —

Flourescen% .~

itl 1.'.‘.0.‘!!(1&

Temporaly —

'Undergroun&

——
ofy b vareen

. {pumber of)
Fractiona& —
1 HP or over .

ENTIAL HEATI

NG
Oil or Gas (number of unitsy ——
Electric e

(number of rooms) ————=
IN EATING:

n---u-vto-

-.-.o&ooo--».-.-
creree*t seviest?

AL H
n boiler) ——

£8) e
Qver

a mal
separate uni

e

YL

Dryers

Faus

TOTAL ——

MISCE&X L (numbey’

e I R

U\ ¥ LaLinners PPRTRY

Air Conditioners Central Unit

Geparate ni

Gigns 09 4, and under ———
Over 20 84 T——

Above G

Laeaseett
of}

es

Swimming Pools
n Ground .
Res’xdentia& .

FirelBurglar Alarms
Commercia\

Heavy Duty Dutlets,

{4reus, Fairs, et —
Alterations to wires ———
Repairs after fire
Emergency i
Emergenty Generatuiv

ADDIT&ONAL wWORK N 0
REMOVAL OF & «§TOP ORD

FOR
)

‘INSPECTION:
will be geady ot

CON’I‘RACTOR’S N
ADDRESS:

LICENSE NO: e

MASTER
1ICENSE

LIMITED

_(not s

PR carv3?

caeart?

:..n:.....

.e ceevtrtt?

990 Volt (such as

ISy
PR

e
ghts, batiery -

INS'I‘ALLA

O

N O
ER” (304-16.\)) e

Pri= afte
RrRoge

Bris se—
AME: g Mb

57 cale St.

NQ- .

trip) TOTAL

TOTAL amperes

——
tbh‘to'cL.oetuta.lltn-lu---.-1--..‘---
.n---.n-:-s..u----.u;

u-cn-.-au-..

c--.q-nov.-
wynet -.1.c-ul~~9e.u.--o.-n..

senetret! ...-un'n
..-n.-‘..-oo

TR art?

» .-..-».-nsnnn.-.“.
......-..-n-a.‘.

ceeat conver?
lOlt-ly"-n

90 kws -

Water Heuters
Disposals
Dishwashers
Compactors .
Others (denote)

YRR o-.-.-nn.....-c

i

.c--;,.........

(..‘.‘.~.v..n.q-......

Lenevert? ......-‘....-.-.........;
........;.....

TN
..--..n.-.A..

/ N
indows)

cassrt
PREEERA
..-....-.-

-..a...:..-
-~.g.u..........-....o-.-......

.........-....-.........-.....
..~.....‘....‘........
..........-..‘

-n--.-.:..-

e
welders) 30 amps and under
overBOamps,

PR

YRR

.......-.--o-.-.

PR

..--.-tn---..'..
1-..-..‘--.......-
.-c--c--...

Bes?

n-unn...
-..-....-..

s
DUE:

.u--‘cl\l"

:..ourun-
.-....”.-.

3
pane?

ave vt
oo

o0 ApiON FEE

IGINAL PERMIT - UBLE FEE
T GTAL J{OUNT DUE:

o

rnopid
X

cC

TEL. - .
0 7948 Sl ATURE
~/’ b ‘/ g

covwy -

\NSPECTOR'S
CANARY

OFFICE copY —




‘- w;!w;()’-«lbhw\) gUU O
B =~

SO

£ Wt RN

2 WA

)

¥ ina ad

ko, o,

y Xfm B4 - Ho26

- UgE6s W

T

e

0% BAHL

e TR,
¥

2 48026

e T

T A DA o G

£

o

Hg0gg ¥ o uni

IO WSOV




GAIL D. 2AYAD

P s LChairpersoh
SITY_OF PORTLAND, \ ’ MICHAEL E. WESTORT
ZQNING BOARD QF APPEALS ‘ e

Secretury

JACQUELINE COHEN
TIMOTHY E. FLAHERTY
EUGENE S. MARTIN
THOMAS ), MURPHY
MERRILL §. BELTZER

191 Ashmont 8%,

February 25, 1982

Mr, David Turesky, &ttorrey
477 Congress Street .
Portland, Maine Q4101

Dear Mr, Turesky:

The Board of Appeals has been advised by the Corporation Counsel that they

do not have the authority to hear the interpretation appeal concerning
191 Ashmont Street. . :

Therefore, the Board has asked me to notify you that it will not hear “he
appeal which was requested. A refund of your remittance will be sent

to you under separate cover, This action was so voted by the Board eny
Thursday, February 25, 1982.

E, Gray, Jr., Di
ing and Urban Dev

JEG/wi

ce: Chairman and Menbers of the Board of Appeals

389 CONGRESS STREET » PORTLAND, MAINE 64101« TELEPHONE 1207) 775-545}
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City,._o‘f Portland, Maine — Building or Use Permit Application 389 Congress Street, 04101, Tet: (207) 874-8703, FAX: 874-8716

Location of Construction: Owner: Phone:
) 191 Ashmont St Diggs, Jo
. Leasee/Buyer’s Name: Phone: BusinessName:

. <0Awner Address:

Contractor Name: Address: Phonz:

N C.A. Monsell & Co. 23 Glenwood Ave Ptld, ME 04103 774-2125
‘Past Use: - Proposed Use: COST &4F WORK: PERMIT FEE:
Co- $ 12,000.00 $ 85.00

FIREL'EPT. O Approved [INSPECTION: C!TY OF P ORTLAI

. l;fam _ O Denied Use Group:@Typef

Aol 49 W Zongs | CBLY 93 1002 ,
Signaiure: Sionature:Yé i&-&’

S v et : L. o~
 Proposed Project Description: v PEDESTRIAN ACTIVITIES DISTRICT (£D) Ectling Approvals !—Qme

- e AT~
Action: Approved o |10 g;ecial Zone or Reviews:

‘ ' ' Approved with Conditions: O 8
Rebuild/extend roof DZﬁired " neen O ga‘;{:ﬁ? dﬁi&“

O Flood Zone 8/23//74

Signature: Date: O Subdivision

: ‘ O Site Plan maj0 minorQ mm O
Date Applied For: 18 October 1996

" Permit Taken By:. Mary Graisk

Zoning Appeal

‘This permit application doesn't preclude the Applicant(s) from meeting applicable State and Federal rules. g :\/Aé}riar}fe
o
Building permits do not include plumbing, septic or electrical work. O Césrwcditii?lgflljjsse

Building permits are void if work is not started within six (6) months of the date of issuance. False informa- 3 Interpretation

ticn may invalidate a building permit and stop all work.. O Approved
o 0 Denied

. Historic Preservation
P/U for ‘dEbrls O Not in Dietrittor Landmark
Ges Not Require Review
3 Requires Review

Action:

CERTIFICATION ved
I hereby certify that 1 am the owner of record of the named property, or that the proposed work is authorized by the owner of record and that I have been | O Approved with Gonditions
authorized by the owner to make this application as his authorized agent and I agree to conform to all applicable laws of this jurisdiction. In addition, | O Denled
if a permit for work described in the application issued, I certify that the code official’s authorized representative shall have the authority to enter all . . /‘7/
areas covared by such permit at any reasonable hour to enforce the provisions of the code(s) applicable to such permit Date: re =

)
e Q" WM% 18 October 1996

SIGNATURE GF APPLICANT Carey Monsell ADDRESS: DATE: PHONE:

S
r]

RESPONSIBLE PERSON IN CHARGL OF WORK, TITLE PHONE: $EO DISTRICT ‘ (a

picky

White-Permit Desk Gresn-Assessor's Canary-D.PW. Pink-Public Flie Ivory Card-Inspector

. CeAv “j
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f: Pm‘tland Mame - Bi§ ldmg or Use Permlt Apphcat,lon 389 Congress Street, 04101, Tel: (207) 874‘-8703 FAX 874<87 ‘

Owner: T ’ Phone:
Bigge, .10 .
Leasee/Buyel ] Name' Lo "Phone: - BusinessName:

Address: Phone:
C I P ER oéL@§"° 774-2125

Proposed Use: - . “JCOST OF WORK: PERMIT FEE:.
, ~ § 13,000.00 § B5.00

, TIREDEPT. O Approved [INSPECTION: . 1I(} D
Sane . [ Denied | Use Group'{> Type‘..r,"/ ! : ‘
PR ~F" ,./ ZOHE: \CBlez;.I;iﬁuz‘
Signature: Signature: /- ?n = E— 0?
PEDESTRIAN ACTIVITIES DISTRICT € . A_Eﬂ"f}’a' A
Action: Approved { Speélal Zone or Reviews:
: Approved with Conditions: 01 Shorefand, ;¢ m,__"t:’

Denied C | O wetland ‘
. etlan 9/)31

O Flood Zone:
J_Sig;ngure: - Date: B O] Subdivision
M;u} Greisk : Date Applied For: 18 October 1996 ‘ El Site Plan majd minor 0 mm O

-~ - Zoning Appeal
Thts pﬁrmlt apphcahon doesn't preclude the Applicant(s) from meeting applicable State and Federal rules. :

0 Miscellaneou
Buxldmg permus do not inélude plumbing, septic or electrical work. -0 Cos:;ltlg?\i? Usse‘

uﬂdmo permts are void if work is not started within six (6) months of the date of issuance. False infoﬁna- O interpretation
tion. may mvahdate a building permlt and stop all work..

- ?iU for debris L Histor Ic Preservation {5
o : i ’ O Not in. District or Landmark {3
Er-Does Not Require Raview :
1 Requires Review.

1 Actlon:

CERTIFICATION .0, Appoved
I hereby “certify that T am the owner of record of the named property, o that the proposed work is authorized by the owner of record and that I have been @ Approved with Conditions
authorized by the owner to make this application as his authorized agent and T agree to conform to all applicabie laws of this juisdiction. In addition, G Deni ed
+if a permit for work described in the application issued, 1 certify that the code official’s authorized representative shall have the authority to enter all
‘areas covered by such permit at any reasonable hour to enforce the provnsxons ofthe code(s) applicable to such permit Date.
4

\fjﬂééfyﬁbm e ‘ 18 Gotuber 1096

SIGNAT URE QF APPLICA'\J’I‘ Carry couseld ADDRESS: DATE: PHONE:

RESPONSIBLE PERGON IN CHARGE OF WORK, TITLE . PHONE:

White-Permit Desk Green-Assessor’s Canary-D.P.W. Pink~Public File Ivory Card-inspector
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