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{7 APPLIEATION FOR PERMI'I; RER¥IT isg) iED

B /Y Clgss of Bmldmg or Type u,: Stritcture” i - 221%

D “i ; ' _ Postland, Mame,___.Q_..M..L;_ﬂL_. .
,C’o the INSPEC’I()R OF BUILDINGS. PORTLAND, M&.

o "" 1 The' nudenigned hereby applies for é permit to evect alter tmste 8 the /ollawmg building str M) ¢ in accurrlance

.= with the Lo of the Stata of Maine, the Butldlng Cods o/ the Cilr of I‘onlnnd, plians and :pecilicatwm, l/vuny,| submitted ) herewlt \

.ulrml me /ullowlng lpeclﬂmlioru:

. h

"f.ocatTou_”L L&mt _ A e Mthm Fire ermts?..ml.__.Dsst No_
Owners or-I:essces name and addrcss__ﬂnltﬁr_ﬂnﬂ‘_ﬂnoza,_lgi&\hmnt sk . Pefephone

' Contmctor s name zmd address_nmnm._&.ﬁam,_lnn Junnmrmt_ﬂ{mare- ! Telephune "%-'71 &
Ardutvrf SR —— Se 1 : Pl;n‘ ﬁled_m_No. of sheets__...

Proposed use of buldmg :dwalling howe - =~ . T . No. fauulres 1 _

Other bmldmgs on same lot

Estlmated cost $__'ZS~_..__ ‘ PFee$. .50 _

Toi «Des\,rxptlon of Present Buxldmg to he Altered

MatenaL_‘mnd__.\Io. stoneq._Z;k.__Heat_ Style of roof. Rnnﬁng

‘r_abtrm-‘ ' ; 3 dwnl'Hmr hOuQ_Q . No. families

i

. 5 ; ! | . G“neral Descnptxon of New Work

| : . : ‘ .
i ¢

¥

'L‘og provide nprr bath TUlRd ﬂapp‘ ‘\1' x 5" on firet £loor. front }mll cutting in ney win&mv af*
°1east thraa squam f'eet inv ~ee for ventilation of seme
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i1t is 'undefstood that’ thrs pcrmt dees not include Installation of heating apparatus \vhu:h |s ‘to be taken out separntely by and in the name of
‘the heating contractor, ¢

o ; P Details of New Work . CERTTFICATE OF OLtURARE) x
Is zmy plumbmg \vork mvolved in this work ?qma_. ' REQUIREMENY 15 WAIVEY,

Ih atty clectrlcal work mvolved in this work ?n_T. Height average grade to top of plate- :

SlZE, fronr : depfh .—No, stories Height average grade to highest point of rocf

3

{To be erected on so xd or ﬁlleu lnnd? . . carth’or rock?
\r[nteual of fouudahon . f L Thickness, top— bottom cellar.

; ‘ . \ 0
Materral of ur-derpmmng : Height ‘Thickness

Kmd of Roof 3 . Rise peri foot Roof covering_.

of fining_

No. ‘of chunneys_’.__._ ._._Materral of clnmncys e
+ ) Aa i.

led of heat.. A Type of fuel

Is gas fitting involved?—_.— . .

)
I”rammg Lumbcr--Kml ﬂrcsscd or I‘ull Sm"

Corncr oosrs ' : f' q'lls . -1rt or lcdgcr board?, — Size.

1VIaterral icoluinns under grrder= SRR Size. : . Max..on center

' ;Studs (outsr(}c walls .'md carrying partmons) 2*'4—16" 0. C. Girders 6x8 or larger. Bndgmg in cvery floor and flat. rou‘ ‘
‘«spa.n over 8 feet. ‘hlls and curner posts all one piece in cross section, .

L
- J . : e
: J'oms and rafters t 1 cdstfloor and_ Sd , roof .

;
:On centers. . .

st floor.. , 2nd... ___, 3rd _—, roof

1

H
f
i

Mnxrmum sp;m' . 1stfloor. , 2nd ' ., roof.

7

If one story bmldmg thh masonry walls, thrclmess of wails? hei:ght?

| T IfaGamge T

No. cars’ nmv 'lccommoda(cd on'same lot.s ' 2 ! , to be#icconinodated

'l‘otnl anber fommercrnl cnrs to be accommodatf'd

W:ll autonobile rcpmrmg be done other than minor repairs to cars habrtmlly stored in the proposed: burldmg [ S

|

i t

: © Miscellaneous ! :
erl audve work r°quire reniovai or disturbing of’ ‘any shade tree on a pubhc strcct? 7 , ne

‘ ‘u

'
-

lel there bc in charge 01 the nbove work a persen compctcnf to see that ‘hc State 'md Crty rcq:'nemcnts pertaining the.eto

are 'obscrvcd?_.lb_.___._.. thr Ded. Moo ! P
i : Stﬁ“mure of oumer BY Browa &ﬁel" }K r i
&Nsrnucrrou copv ! C .

al AN Cog o chémwa/wlc/\/@ r/i/}?




AR COMPLETELY AND SIGN WITH INK PER‘M‘T “S

' Permit Vo2t

:ﬁ%‘uékncm FOR PERMIT FOR HEATING. COOKING OR Powm@ﬁmmtm

L Portland, Maine Auvgust 30, 1934
To the INSPFCTOR or BUIuDIN(‘S. ronmwn, ME. e : . 2
. "The u:zders;gned hereby aaplies for M permn 0 mstull the followmg heating, cooking or powér equipmcnt in
“accordance wttltsfhe Laws of Maine, the Building, Code of the Clty of Portland. and the iollowmg specifications:

. Locatxon________A_S_leﬂj——S—t _'[_'g_@j___,___-————-Use of BulldmgM
Name and address of owner_.&’iﬁ-?,_tar_Dﬁ—fL_Mng.ne_,—gB—J,,ghm-nx—S-*rr
Contractor s name and 2dd1'ess_EE-_j_eJ:‘(m_j_]__l_[1_(;__,_;\_35——5&3—"“—@—133‘]'JN'a ;_____-T

4

General Description of Work

o install— One Model A Basternoil 011 Burner with 375 gi, 1on tank.

IF HEATER, POWER BOILER OR COOKING DEVICE
Is heatef or soufce of heat to be in cellar 7 Ves If not, which story. _Kind of
Mate:jial of supports of heater or equipment (concrete floor or what kind)
'Minim\m; distance to wood or combustible material, from top of boiler or casing top of furnace,
"{rom to_b of smoke pipe——————— from front of heater_______——{rom sides or back of heater.

1F NIL BURNER

Name and type of burnerm_ng_j_l_gjm.—tlm——ubeled and approved by Underwriters' Laboratories?—ye-s-
Will operator be always in atgendance?_.p,e_____——_Typc of oil feed (gravity or pressure)______‘}lf.“-‘lnm—
Location oil étorage,___;__c_al_]_ax__,___..—————‘ No, and capacity of tanks_00€ 378

Will all /tanké pe taore than seven feet from any flame ?_yeEHow many tanks fireproofed 2"

Amount of fee enclose '?___‘-'Ll,ee($1.00 for one heater, etc., 50 cents addltxonal for each additional heatcr, etc,, in same

building st same time.)

Signature of contractor. N(.'/ - /36
INSPECTION COPY c J /;\/(’, e o5

&




Date of permit 5

&L - '
Notif, closing-in;

Inspn, closing-in

Finaj Hnmm.:..
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APPLjca TION FOR PERMIT
,_ 7 Class of Buz[a’mg or Type of, Slruc{ure_mkime”\ 0n7 ) %
: Portlang, Mame"éﬂﬂ-tnhaULLQAL
T 0 the INSPECTOR Oor BUILDINGS

PO!;TLAND MR,

ke undersignd 1. i 1t to dlter frvoma] , he /ollowmg buzldm ‘ e .
- ac:,ordance

t s of 1 a y the Buddt.tg Code of ¢ qu City of Pory) land, plan: and spemﬁcatmm h‘ !
any, submzt i ! pe 'z‘ cationy:

Locatxon e Warq_ \8‘~“/lthlﬂ Fire Lmuts?-\g;ﬂ.h Dist.‘-No. _—

s Be) oy Q-'J&mm;_.miﬂahmgm\ Telephone :
Contractors name ang .xddress_\'ﬁ‘ B ‘P%M-St' Telephone me

A,rchztect s name and address\\,\\

" Proposeq use of bmldmg—\&natmr&gm\\—\\';No. faniifies__

Other buildings o same lot \MHMMQM—\L#’!@\"’LV\\
TTTe—
Description of Present Bmldmg to be Altereq
Materia) ~-Yood, —No. stories 3. — Heat T Style of roof\\Rooﬁng

——
Last uge \\W\"\N& famﬂies\‘\

Genera] Descrip'tion of New Work

To dqui.w.hnadditlon ¥ guvags 10 x oo

Y Details of New Wouk
Sizc, front\ depth ———————__No, storxeL\Hexght average grade ¢ hlgh"st point of ] A

To be erected on SOLu or fi Hed land? TT———carth or rog ?\\
Matenal of foundatron ——— \Thlckncsr top.__ \_.\\bottom

Mater:al of underpmmng \\,\ Height__ \\Thickness-\\
\

Kxnd of roof \_\\Joof Covering \\\.\-\

\\Matenal of chnmneys \\\Nx\of lining
‘ ‘.%-*\Type of fuel -\sttance heater o chimney. _
e and model \___\\_\
Capacxty aud Ioc'ltxon of oil tank's‘\____e..\ \\\'\
Is gas’ ﬁttmg mvolved? %;_*—,-\N\_'Size of servige,
L ‘ \Gll‘t or ledper bogrg ?\_.\_Size\

nal corumns under gxrders \S&ze e —— Max, on centers
! Stag,” (outsxd'e walls 3 d carxymg par‘:tmns) Ax4-16" 0o.cC Girders
span overA8 fee Sx”s osts al] une piece in tross section,

)ol<ts andwafters’ .I: " lst ﬂuor \\, : ———, roof ————

‘ lst ﬂoor ~——, toof ——

- st ﬂoor-\ 2nd-,\~__ ———— ., r00{
onrymaﬂs, t : \&\\ height? ———

. cars, .o accommodated on same Iot

———

0x8 or- farger. Bndgmg n every ﬂoor and flat roof

N T —— e be accommedated T
T“tax numuer mmercml £ars to be accommodated—\--\ : —

automubxl‘e repmrmg be done ather than Minor “€airs 1, , apg habxtua]ly
} AT 4 Mlscellaneous
W{Al above work rcqulre removal or dxsturbmg of any. shade tree on a pyblie Street? \\5”\‘_\.-\
PI.ms filed as part of thn np[lzcatxon? "\% T ————— No. sheetg ._\—\
Eséltaated cost k\ B Fee Mk

ents Pertaining therey,,

stored in the Proposed buﬂding.? —

W"l here be in charge’ of the abfwe work a person ompetent t; see g the State ang Cxty reqturem

;:;

are observed? J_M ) Waltor Dﬁ(h Hoory .

szgnature of awne&y\... Z &C Z——\\“,:\xé‘

\..
3

"




" Descrip-
tivn of

.
Present,

Bldg.

Location, Owners’uip and detuil must be czorrect, coplete and ]eglble.
Separate apphwllon required for every building, !
Plans must be filed with this application,

[
7

~Application for Permit for Aheratmns etc.:

Tothe = Portland, Me., ANERSE: i ..192% 19;
INSPECTOR OF BUILDINGS: ‘
The undersigned applies for a permit to alter the followivg described building ST
Loeation ..199 Ashmont Street oo Ward B 1 ﬁfé-limits? ,‘.1.9..
Nane of Owner or Lesses, ¥alter De (3. Moure Address .35 Ashmont St

cavasens

owner Cw

“ Contreetor,

“ “:*Ar_chitect, - N . ‘ . -"4

Materialvi)f Buil(jing'is s btyle of Roof, v EtCh l\fnterml of Roan"

L
Size of Bm]dmg is BOt feet long 2oLt . fect wide. .No, of Storxca, 2‘2?
Cel]ar W'\ll is constructed of Stone is resnesres imchies wido on bottom m\d buttexs £0 Hievernyns mchcs on top.
Undelpummg is i DELQK. . s 18 mches thiek; 18 e Tegt in- hoxght
Helght of Bulldmg ...B.Of.t Wuﬂ if Brick; lst, . éd, : '3d,‘ e dth, )
Whnt wm Buxldmg ]ast used for? duel 1ing fevtersnrnisnnees N0, 0f I‘nm\hes?

Whnt \v111 Bmldm/r now be used for? 3 ; d"’el 1lng one femiiy

soreseriane

‘ ‘Detail of Proposedl Work
Glass in porch al’ to comply with the bui]ding ordi nanon

serecene

Estimated Cost $.178.0... o

iIf Extended On Any Side

Size of Extension, No. of feot long t..cvvne; No. of feet wido? ., ; No. of feet high above sidewalk? ..........
No. of Stories high ¢ sonseessnsnsnssinnsanns 5 36710 0f ROOL uvvosuvervevveonsrersunnnunnnnnnns § Materinl of Roofing ?

Of what material will the Extension bs bujlt ? et Botndation? ...

(LTI TTPTTTPYPTTIR ey

11 of Briek, what will he the thickness of External Walls? .uueuivenseene. inches; and Party Walls ...cccovurvenn.. inches,

How will the extonsion bo oceupicd $ How conneeted with Main Building? vuvvveussee,

When Moved, Raised or Built Upon

No, vt Stories in height when Moved, Raised, or Built upon? vu.onweenersene Proposed Foundations ...

No. of feet high froin lovel of ground to highest part of Roof to be?

How many feot will the Extoranl Walls bo inerensed in 1100121 OO Party Walls .......

If Any Portion of the External or Party Walis Are Removed }7/1‘)
Will un opening be. made in the Party or External Walls? in Story.

Size of the opening ? Ilow proteeted ¢

How will tho ramnining portion of the wall be supportd ?

Sigrature of Owner or {/(M 6) /%)J'W
Authorlzed Repressntative 4.\’

Address

Lsnw LINNEd

NNIDIE 30458 GANIv1go IS
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DAavip g TURESKY

ledge and he

S
P()RT.'_AND. MAINE 04101

(207) 7727120

JOHN ¢ H()WARD
Fehruary 23, 1982

Ashmont Street,
Ng Boarg of

Te do think it
‘2t he for

thig Hear‘Aﬂ Thay . - of

lief,

o,

e e




LAW OFFICES

David S, Ty resky
477 CONGRESS STREET
SUITE 716
PORTLAND, MAINE 0410}

(07 7727120

DAV, s, TURESKY JOHN C. HOWARD
February 23, 1982

Mr. Warren g, Turner
Zoning Specialist
City of Portland
Portland City Hall
389 Congress gt,

Portland, Maine 04101

Dear Mr. Turner:

the abutters and neighborsg of 191 Ashmont Street,

ne do interd to appear at the Zoning Boargd of
r March 11, 1982. ye do think it
of 191 Ashmont Street be formally
They are, to the best of our know-
4 Piscopo an r. Herman Low;

/

DST :mm

Sent by registered majil
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LAw OFFICES

David g Turesky
477 CONGRESS STREET '
UITE 716
PORTLAND. MAINE O4101

———
(207) 772-7 129

DAvVID 5, TURESKY JOMHNC HOVWARD

February 19, 1982

Warren J. Turney
i 2 iist
Portland
City Hs1:
389 Congregg Sk,
Portland, Maine 04103

Dear Mr, Turner.

I now enclog OWn office check in th
COver the appeal involving la1 Ashmont
Maine, t i \ understanding
i} i ter confirmin
© meeting you zng
+ Mareh 11, 1982,

P
Mos anfp_% your/s/,
ééi/éa; Q%éféb.

o
Daviq g, Tureskyé?

- ——

T e

e
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LAW OFFICES

David S. Turesky
477 CONGRESS STREET
SUITE 716
PORTLAND, MAINE 04101

(207) 772-7120

DPAVID & TURESKY JOHN C. HOWARD
February 16, 1982

¥ir. Warren Turner
#/o Planning Dept.
Portland City Hall
289 Congress St.
Portland, Maine 04101

Dear #r. Turner:

Should there be any doubt whatsoever that Mr. and Mrs. Edward
. Kearnay et al wish to be heard before the Portland Zoning
Board of Appeals with regard to 191 Ashmont Street, please do
‘take this letter as a formal petition of appeal. I do imagine
that our letters crossed in the mail, and I pen this brief
fote to assure you and the Board of my(client's intenti

ke heard at the soonest possible time.

David S. Turesky

NS IPATETINNE




LAW OFFICES

pDavid S. Turesky
477 CONGRESS STREET
SUITE 716
PORTLAND, MAINE 04101

———
(207) 772:7120

DAVID S. TURESKY JOHN C. HOWARD
February 16, 1982

Mr. Warren Turner
c/o Planning Dept.
portland City Hall
389 Congress St.
Portland, Maine 04101

Dear Mr. Turner:

should there be any doubt whatsoever that Mr. and Mrs. Edward
J. Kearney et al wish to be heard before the Portland Zoning
Board of Appeals with regard to 191 Ashmont Street, please do
take this letter as a formal petition of appeal. I do imagine
that our letters crossed in the mail, a d I pen this brief
note to assure you and the Board of mySfZient‘s intenti to

1:\2“‘;74 ly /your
o Ues

David S. Turésky

be heard at the soonest possible time.

8
fuie




GAIL D, zavac

Chairperson
CITY oF PORTLAND. MAINE dlhzes MICHAEL &, wesronr
ZONING BOARD OF APPEALS .

Secretary

JACQUELINE COHEN
TIMOTHY E, "LAHERTY
EUGENE s, MARTIN
THOMAS 4, MURPHY
MERRILL s, SELTZER

191 Ashmont St,

Mr. Davig Turesky, Attorney
477 Congress Street
Portlang, Maine 04101

Dear Mr, Turesky:

With reference to your letter of February 16th, the hext agends available to
your client wij; be the meeting of Thursday, March 11th, 1987 for hearing of

an interpretation appeal before the Board of Appeals, Agenda for Februazy
25th has already been mailed out,

Your request for such an ébpeal should be accompanied by 4 fee of $25.00 plus
the signature of the Property owners applying for that action,

Sincerely,
Warren g, Turner
Zoning Specialigt

C.C., David Lourie, Corporation Counse]
c.c. P.S. Hoffses, Chief of Insp, Services

389 CONGRESS STREET PORTLAND, MAINE 04101 TELEPHONE (207) 775.545)
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Mr. and Mrse gdward J. Kearney
105 Ashmont gtreet
portland, ME 04103

pDear Mr. and Mrs. Kearney.

As & result of recent 1eqa1 advxce, the zoning goard of Appeals
nas agre ecd toO consider LA Interpretatlon appeal on the matter
of the use at 191 Ashmo..t street if you should elect to apply

for an appeal.
They would also caut1on you to ~pre are two
gsues conc erned! if the appead i ef e the Board;
pstance of the appea '

1f you ehould have any questions, pleas
(774—7136) .

gincerelys

warren J. Turner
Zoning Specxalls




GAIL D. ZAYAC
Chalrperson

clTYy OF PORTLAND, MAINE
MICHAEL E. WESTORT
ZONING BOARD OF APPEALS " Secretary

JACQUELINE COHEN
TIMOTHY E. FLAHERTY
EUGENE S. MARTIN

/91 ol aiGlE THowAs . WA

February S,

Mr. and Mrs, Zdward J. Keamey

195 Ashmont St.

Portland, Me. 04103

Dear Mr. & Mrs. Kearney.

As a result of recent legal advice, the 7oning Board of Appeals has agreed to
consider an Interprecation Appeal on the mat.er of the use at 191 Ashmont Street
if you should elect to apply for an appeal.

They would also caution you to understand that there are two issues concerned:
if the appeal is properly before the Board; and, the substance of the appeal
(use of the building) .

If you should have any questions, please call me or Gail Zayac (774-7136) .,

Sincerely,

Warren J. Turner
Zoning Specialist

c.c. Mrs. Gail D. Zayac, Chairman, Board of Appeals
P.S. Hoffses, Chief of Inspection Services

389 CONGRESS STREET PORTLAND, MAINE 04101 TELEPHONE (207) 775-5451
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GAL D. ZAYAC
CITY OF PORTLAND, MAINE ., chalierson

2 MICHAEL E, WESTORT
ZONING BOARD OF APPEALS “

Secretary

JACQUELINE COHEN
TIMOTHY E. FLAHERTY
EUGENE s. manTiy
THOMAS J. MURPHY
MERRILL . SELTZER

DRAFT

191 Ashmont Street

February 2, 1982

Mr. & Mrs, Edward J. Rearney
195 Ashmont st
Portland, Me, 04103

Dear Mr, & Mrs, Kearney:

Due to the conplicated legal nature of +he matter and its rather unusual pro-

file an Interpretation
please do not hesitate to
Yeview of the entire matter

cedural intricacies, if you still feey inclined to
Appeal for considera iop by the Board of Appeals,
do so. The Board of Appeals will then schedule a
as part of one of its forthcoming agendas,

Sincerely,

Warren J, Turmner
Zoning Specialist
Mrs, Gail p, Zayac
Chaimman, Board of Appeals

P.S. Hoffses, Chief of Inspection Services
David Turesky, Attomey

David Lourie, Corporation Counse]
Richard Flewelling, Asst, Corporation Counsel

389 CONGR3S, STREET EORTLAND, MAINE 04101 . TELEPHONE (207) 775-5451




GAlL 0. Yac

Chay Persan
MICHAEL E WESTORr
Secrega,y

JACQUELINE COHEN
TitoTyy ¢ FLAHER Y
EUGEN, g/ Maren
THOMAs . MURPHy
MeRpy & SECTzR




Gail D. 7ayac

cITY OF PORTLAND, E - % Chairman
. Mé%b?%¥a¥§5t°ft
NE COHEN
TIMC E. FLAHERTY
EUGENE S, MARTIN
MERR|LL S,

1981 Thomas ¥

ZONING BOARD OF APPEALS

November 16,

mes Tierneéy
y General

oard of Appeals 1 am writing to
rd of Appeals for assis~
rate law an

suyrisdic”

peal.
will assist

us in ce ! url n by us an
advisory opinion i ou are able and willing
as short 2

to do 8O and, pecause O
time a3 possxble.

gectcion 602.24 A of the portland Zoning 7oning Oordinance states:
nhe Board of Appeals shall have the following jurisdiction and

authority:
1. gubject €O i
o hear and
decisions,
the puildin

602.24 p states:

Authorit%. The Board of Appeals
appeals rom and reviev orders,

or interpretations or the failure
and Inspection Services Department.

procedure.

a. Notice of Aggeal An appeal may b

5F Appeals y an son aEEected by
) ) e

puilding 20




:q thirty days of the
ith the Building and
notice of apped
. A payment of a
stablished from time tO
ministrative costs
§ hearing, i
The Building and Inspec
¢ shall forthwith transmit
s all cf the papers constitu
which the action 2PP ed from wa

(pg- 103)

As we understand the situation in questiom the following sequence
of events occurred:

1.

3.
4.

The agent gor the house owners asked the Building Inspector if
a particular use was permitted.

The Building Tnspector said that the use vas not permitted in
the zone 1T quest1on.

The agent asked the Corporation couasel for aob opinion.

The corporation counsel said the use was permitted in the
Lone 1in question.

The puildin

g Inspector was sent @ memo. from the Corporation
Counsel to that effect. .

The Building Inspector took noO further action.

Abutting s questioned

and attempted
Tnspector & or an interpré
Board of Appeals.

The Building Inspector, o0 advice from the gorporation Counsel,
refused toO process the appeal.

The Corporation Counsel_stated that the poard did not have
jurisdiction to hear this appeal for the following reasons:

a. The abutting property owners Aare not naffected parties.“

b. Since 8 permit Was not applied for a e the Director
of Planalng and Urhan pDevelop i Tnspector is
in this department i it was needed,
the Board has no ] had been 10
ngction" ant it can Flewelling's

memo)

-




Mr. Jamez Tieruey, actovney Gepoval
November 1§, 1981
Page Three

10. The abutting property owners, in informal discussion with the
Board about the issue of jurisdiction, requested their attorney
to submit to the Board a position paper outling their views
on this issue, (see letter from David S, Turesky)

On November 12, 1981, the Zoning Boa:xd of * peals of the City of.
Portland voted to request impartial counsel on this issue. We need
to know the answers to the following questions:

1, Does the Board have jurisdiction to hear an interpretation
appeal in this situation?

2. Are the abnttors "affected parties” and legally qualified
to bring a- ~upezl tc the Board?

We would very much appreciate whatever assistance you could give
ug i1n chis case. Thank you for your attentiomn.

Sincerely yours,

Gail D. Zayac, Chair
Portiand Zoning Board of Appeals

gdz

Enc.: memo from Richard P. Flewelling
letter frem David §. Turesky

Portland Cicy Councillors

Tim Honey, ity Manager

Joseph Oray, Director of Planning and Urban Development
Dav:d Lourie, Corporation Counsel

David Turesksy

Members of -k Zoaing Board of Appeals
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LAW OFFICES

David S. Turesky
477 CONGRESS STREET
SUITE 716
PORTLAND, MAINE 04101

(207) 7727120 :
'PAVID S. TURESKY , ' ‘ _*  JOHN C. HOWARD
November 6, 1981

The Board of Appeals

c/o Office of the City Manager
pPortland City Hall

389 congress St. . .
portland, Maine 04101

Dear Gentlemeﬁ and Ladies of The Board of Appeals:

As a result of our informal conference on Thursday, October
29, 1981, I wish to respond to the memorandum of Richard P.
Flewelling, dated Septenber 28, 1981, and the remarks of

. portland's Corporation counsel, David Lourie, delivered at
and during the formal part of your Board's meeting. I shall
now address myself to two issues raised by our discussion:
1) Does the Board have jurisdiction (or authority) tc hear

. the Appeal of the Kearneys and other abutters? 2) Do the
Kearneys have standing to petition-this board for relief?.

The law applicable to' this situation can be found at Title

30, Section 2411 of our Maine statutes and at Section 602.24

A and B of Portland's Municipal Code. The state's broad
enabling legislation grants the Board jurisdiction "to hear

any Appeal...from any decision, order, rule, or failure to

act of any «fficer, board, agency..." Within that broad ambit
of jurisdiction and authority, the City of portland fashioned
the following procedure: van Appeal may be taken...by any
person affected by a decision of the Building and Inspection
Services Department.” "The Board shall hear and decide Appeals
from and review orders, decisions, determination, or inter-
pretations or the failure to act of the Building and Inspection

Services Department.”

In the instant case, Mr. Richard Flewelling, acting on behalf

of the city and, more specifically, on behalf of- the Buildings

and Inspection Services Department, réjected on August 18. 1981

the petition of my clients, who sought the city‘'s help iu ~joining

a misuse of the property 2% 191 Ashmont Street, portland, Maine.

While Mr. Flewelling's nemorandum may not be considercd an

order since he is not and was not acting as a judicial or

quasi~-judicial authority, he was clearly rendering an -inter-

pretation of both municipal and Federal law. We believe, quite
continued Pg. 2 .
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CITY OF PORTLAND, MA( 2
MEMORANDUM

to: Stephen T. Honey: City Manager e - ot DATE: 1.0/19/81

prOM: Richard P. Flewelling, Assistant Corporation Counsel

SUBJECT: Jurisaictién of the Board of Appeals

This memorandum is in responsé to your recent request for-'a simple,
concise written summary of the Board of Appeals' jurisdiction to
hear and declde zoning appeals. '

;‘A******

Jurisdiction gstablished by Taw

~The Boérd's.jurisaiction, or legal avithority, is established by
State law (30 M.R.S.A. §4963), which grants to the Board the
authority: ce .
a) - To.interprét broyisions of ‘the Zoning ordinance which -
" are called into guestion; '

‘b) To approve the issuance of'conditional use permits;
¢l To grant variangéé. '

The-Boafa "may (not) assert juriéaiction bver'any~(pther) matter
unless the municipality has by ordinance specified the precise
~§ggject-matter'that may he appealed,to,the board and the ofticial

or officials whose action or nonaction may be appealed to the .
‘board," (Emphasis'supp}ied,) 30 M,R.S.A, §2411(4), " A municipality
may not vest the board with jqrisdiction that is inconsistent - .

with State law, however. See 30 M.,R.S.A, §1917, .

Accordingly} sectlon 602,24 of the zoning ordinance grants to the
Board the additional authority: . .

.

a) To initiate zoning amendmentsj .. et

el To vary certain provigions of the Zoning Ordinance relating . -
to nqnconforming uses, . :

Proper Appeal Required

Under State law and. the Zoning‘Ordinéncc, a proper appeal is re~
quired for the Board to have jurisdiction. +(A "proper" appeal 1s

ry

one that is brought by a""person affected", ~conforms to procedural
requirements, such as timeliness, and guestions-on action- that lg

“in fact.appealable.) The Board is-'a quasi—judicial'body, not an 7
investigative agencyi it cannot initlate its own appeal, ‘Moreover, -
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, Stephen 7, Honey (:
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the scope of its inqalry and the relief, 1f any: granted s limited
to the subject matter of the appeal.

Intergretation Aggeals

There has been some confusion recent1y~about the poard's authority’
to.interpret the Zoning Ordinance {i.e -the so~called "interpreta~
tion appeal“). This confusio ay h as the result of & .-
poorly worded provision in §602.24. . ing Ordinance which *
purpoxrts ro grant jurisdiction and decilde appeals f£rom,
and review + .'internretatio -(the Director of ‘Planning
_ and Urban peve lopment ~ir (Emphasis supplied.) .This language
. erroneously suggests that the Board, without 2 proper appeal ber-
fore it and on its own initiative, : d the Dire
interpretation of the goning . ' is not
the case S ; i law (see disc abovel,
a proper 2P 1 ! ent to the Board's juridec-
_ tion. To Dbe given any legal: ' this 1anguage must, therefore, .
"'pe read as giving the Board authority €0 review such makcters only
within the context’ of an appeal. L S .
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been applied for., ‘the. Board 18 charged
ordinance with thearing &
pirector of Planning and '
some naction"y OF the ‘failure to ac ere 1s @
is thus a P for appeal. _ The pirector!s only
~Waction" with t oning ordinance, however: is in
* approvin : i -pee §602,22.B and C of the zoning
ﬂOrdinance;'glgg 30 MR S.A."§215It4)(cl. “Hence, nothing short of
naction" or The failure to act.on“a.permit.may per appealed to the

- Board.

[
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. one anyway because that is 2 preroy £ the courts. Noxr can
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. counsel to prosecute e Lo obtain one, pecause ad~ -
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o AN - BRI
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STATE OF MAINE
DEPARTMENT OF THE ATTORNEY GENERAL .
AUGUSTA, MAINE 04333 ’

James E. TIERNEY
~ ATTORNEY GENERAL
~

December 15, 1981

/ ) ‘ Gail D. Zayac

. ) Chairman, zoning Board of Appeals
city of portland
Portland, Maine

Dear Ms. Zayac,

Thank you Very much for your correspondence which was ‘
hand delivered to me by Senator Mary Najarian. I must ’\
respectfully decline to answer your questions. The difficulty !
you hav’ cutlined is essentially local in nature and beyond i
y the jurisaiction of my office. Perhaps further discussion \
i with your corporation counsel or the Maine Municipal Association ‘
might be helpful to you in solving this question. 1 am sure |

h ' you can understand why ™ Department cannot be involved in
interpreting the many jocal zoning ordinances around the State. .

Again, thank you for your correspondence and I am SOTTY |
1 could not be of greater assistance. L

gincerelys

anrbn- ?:. ;' i _

/ ! ames E. Tierney .
‘ Attorney General , 2

JET/ke
cc: Tim Honey, City ManageT .
David Lourie, Corporation (ounsel X
David Turesky, Esquire
Mary Naiarian, gtate SenatoT




vhe foliowing matters as permitte

EXECUTIVE SESSTON MOTION

1 move that the goa”/ W‘égo into executive session to discuss
by Tik1 1 MRSA Sections 401 et. seq.:

(SPECIFY AS 70 THE PRECISE NATURE OF EACH ITEN TO BE DISCUSSED: CROSS-HATCH THOSE ITEMS

NOT TO BE DISCUSSED. LATIGUAGE FROM 1 MRSA §%05 PROVIDED IH PARENTHESIS FOR YOUR INFOR-
MATION. NO MATTER OTHER THAN THAT LISTED MAY BE DISCUSSED I EXECUTIVE SESSION.)

1. Discussion of personnel matters as follows:

e —_—

/
sideration of The employment, appointment, assignment, duties, promo-

tion, demotion, compensation, evaluation, disciplining, resignation or dismissal of

public officials, appointees or employees of the body or agency or the jnvestigation

or hearing of charges or complaints against perscns subject to the following conditions:

(1) An executive session may be held only if public discussion could be rea:onably
expected to cause damage to the reputation or the individual's right t¢

privacy would be violated;
(2) Any person chapged or investigated shall be permitted to be present a’. an

executive session if he soO desires;

(3) Any person charged or investigated may request in writing that the inves-

tigation or hearing of charges or complaints against him pe conducted in
open session. A request, iF made to the agency, must be honored; an

(8) Any person bringing :harges, complaints or allegations of misconduct
against the individual under discussion shall be permitted to be present.)

Discussicn or con

2. Discussion of the suspension or expulsion of .
(Biscussion or consideration by a school board oF suspension or expulsion of a pubiic
echool student or 8 student at a private school, the cost of whose education 18 paid

from public funds, provided that:
(1) The student and legal counsel and, if the student be a minor, the student‘s

parents or legal guardians shall be permitted to be present at an executive
session if the student, parents or guardians SO desire.

3. Discussion of the of

property described as Follovs:

____._____.______________._____
onal

£y T T 3 :'—f"‘"—-'———r—'_—:__
(Discussion or consideration oF tne condition, acquisition or the use of real or pers
sts lherein or disposition of

roperty permanentiy attached to real rty or intere

p prope
publicly held property only if premature disclosures of the information would prejudice
he b ency.)

the competitive or bargaining position oF the body or ag

4. Collective bargaining negotiations with

e

n of labor contracts and

TDiscussi0 proposals an meetings Wit negotiation team.

5. Corporation Counsel
& L

(1egal counsel) congerning
A, s/ 52 2

2 >

2 V4

TConsu Tations petveen @ body or agency and its attorney concerning the legal rights and

ts
duties of the body or agencys pending or contemplated 1itiqation, settlement offers and
matters where the duties of the public body's counsel to his oY her client pursuant to
the code of professionai responsibility clearly conflict with ‘this subchzpter o where
premature general public knowledge would clearly place the state, municipality or other

public agency OF person at a substantial disadvantage.

6. Discussion of confidential records (Specify)

e

e

Discussion of Thformation contained in Fecords made, maintained or received by a body
is prohibited by statute.)

or agency when access by the general public to those records

Yeas 2 Mays_ ﬁ }
Yeas needed .6 X _ Z =f

GIVE TO CITY CLERK FOR RETENTION
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EXECUTIVE SESSION MOTION

I move that the goa,r/ )%@Q,lego into executive session to discuss
by Tidi2

the following matters as permitte 1 MRSA Sections 401 et, seq.:

(SPECIFY AS TO THE PRECISE MATURE CF EACH ITEM TO BE DISCUSSED: CROSS-HATCH THOSE ITEMS
NOT TO BE DISCUSSED. LANGUAGE FROM 1 MRSA §905 PROVIDED IN PAREHTHESIS FOR YOUR INFOR-
MATION. NO MATTER OTHER THAN THAT LISTED MAY BE DISCUSSED IN EXECUTIVE SESSION.)

1. Discussion of personnel matters as follows: _/4jgg$pw.of )44,eiiét; oL ,Ae1ﬁ14~14ﬂ
anlalierz v - ri ’

.

{Discussion or consideration of the employment, appointment, assignment, duties, promo-
tion, demotion, compensation, evaluation, disciplining, resignation or dismissal of
public officials, appointees or employees of the body or agency or the investigation
or hearing of charges or complaints against persons subject to the following conditions:
(1) “An executive session may be held only if public discussion could be reasonably
expected to cause damage to the reputation or the individual's right to
privacy would be violated;
(2) Any person charged or investigated shall be permitted to be present at an
executive session if he so desires;
(3) Any person charged or investigated may request in writing that the inves-
tigation or hearing of charges or complaints against him be conducted in
open session. A request, if made to the agency, must be honored; and
(4) Any person bringing charges, compiaints or allegations of misconduct .
against the individual under discussion shail be permitted to be present.)

2. Discussion of the suspension or expulsion of .
(Discussion or consideration by a school board of suspension or expulsion of & public
school student or a student at a private school, the cost of whose education is paid
from public funds, provided that:

(1) The student and Tegal counsel and, if the student be a minor, the student's
parants or legal guardians shall be permitted to be present at an executive
session if the student, parents or guardians so desire. )

3. Discussion of the of
property described as follows:

{Discussion or consideration of the condition, acquisition or the use of real or personal
property permanently attached to real property or interests therein or disposition of
publicly held property only if premature disciosures of the information would prejudice
the competitive or bargainina position of the body or agency.)

4. Collective bargaining negotiations with

[Discussion of labor contracts and proposals and meetings with negotiation team.)

5. Consultation with the Corporation Counsel (legal counsel} concerning On

'cé e ,‘fii‘,- 7 f",,é/:/pf ff/j oy A A ;:" o z/ VWA
vl /. i

0 -~ 77
{Consultations :etveen a body or agency and its attorney concerning the legal rights and
duties of the body or agency, pending or contemplated Titigation, settlement offers and
matters where the duties of the public body's counsel to his or her client pursuant to
the code of professional responsibility clearly conflict with ‘this subchapter or where
premature general public knowledge would clearly place the state, municipality or other
public agency or person at a substantial disadvantage.)

6. Discussion of confidential records (Specify)

{Discussion of information contained in records made, maintained or received by a body
or agency when access by the general public to those records is prohibited by statute. )

/Q/félnﬁf; /52i;zz:\b (?Z14957' <::%¢¢4ﬂ7¢&5//é§;7
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GIVE TO CITY CLERK FOR RETENTION




EXECUYIVE SESSION HOTION

1 move that the @oa/,/ #ﬁWgo into executive session t0 discuss.
by Tikle 1 [MRSA Sec

the following matters as permitte tions 401 et. seq.:

(SPECIFY AS TO THE PRECISE. NATURE OF EACH ITEM TO BE DISCUSSED: CROSS-HATCH THOSE ITEMS
NOT TO BE DISCUSSED. CANGUAGE FROM 1 MRSA §105 PROVIDED IN PAREHTHESIS FOR YOUR INFOR~-
MATION. NO MATTER OTHER THAN THAT LISTED MAY BE DISCUSSED It EXECUTIVE SESSION.)

1. Discussion of personnel matters as follows:
2t

(Discussion or consideration of the employment, appointment, assignment, duties, promo-
tion, demotion, compensation. evaluation, disciplining, resignatio. or dismissal of
public officials, appointees or employees of the body or agency Ov the investigation

or hearing of charges or complaints against persons subject to the following conditions:
1

An executive session may be held only if public discussion could be reasonably

expected to cause damage to the reputation or the individual's right to
privacy would be violated;

(2) Any person charged or investigated shall be permitted to be present at an
exacutive session if he so desires;

(3) Any person charged or investigated may request in writing that the inves-
tigation or hearing of charges or complaints against him be conducted in
open session. A request, if made to the agency, must be honored; and

(4) Any person bringing charges, complaints or allegations of misconduct
against the individual under discussion shall be permitted to be prusent.)

2. Discussion of the suspension or expulsion of . .
(Discussion or consideration by a school board of suspension or expuision of a pubtic
school student or a student at a private school, the cost of vhose education is paid
from public funds, provided that:

(1) The student and legal counsel and, if the student be a minor, the student's
parents or legal guardians shall be permitted to be present at an executive
cession if the student, parents or guardians soO desire.

3. Discussion of the of
property described as follows:

[ ——
TDiscussion or consideration of the condition, acquisition or The use of real or personal
property permanently attached to veal nroperty or interests thevein or disposition of
publicly held property only if premature disclosures of the information would prejudice
“he competitive or bargaining position of the body or agency.)

4. Collectcive bargaining negotiations with

{Discussion of Tabor contracts and proposals and TEetings with negotiation team. )

5, Consultation witg'the ngporg}ion Counsel (legal counsel) concerning
b ndos L A 87 -, . ;

C - / 2 apanl o sl Ay’ ? -7,
TConsultations between a body or agency and its attorney Concerning the legal rights and
duties of the body or agency, pending or contemplated 1itigation, settlement offers and
matters where the duties of the public body's counsel to his or her client pursuant to

the code of pro‘essional responsibility clearly conflict with this subchapter or where
premature general public knowledge would clearly place the state, municipality or other
public agency or person at a substantial disadvantage.)

5. Discussion of confidential records (Specify)

TDiscussion of Tnfor-atjon contained T vecords made, maintained or Feceived by a body
or agency when access by the general pubiic to those records is prohibited by statute.)
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/b%él#%ﬁféifgﬁ;i:\xl (34/t¢7. (frnes
T;ﬁ@ﬁature P Title oV Recordfjng Official)
pate: !/ / (7// of"'/ Yeas ’7 Nays __/:)
Yeas needed .6 X 2 _=f

GIVE 70 CITY CLERK FOR RETENTION




250

&

MAINE MUNICIPAL ASSOCIATION

Legal Services
35 Community Drive
Augusta, Maine 04330-9411
CHARLES M, JACKSON

‘WlLLl’AM w. LIVENGOOD Telephone (207) 623-8420

REBECCA( WARREN
GARY C. WOOD

January 20, 1982

, Gail D. Zayac, Chairwoman ) B
Portland Zoning Board, of Appzals
"73 Lincoln Street

Portland, ME 04103

¢ Pe: 191 Ashmont Street
Dear Gail:

I apologize for not responding sooner to your letter which we
received on January 5, 1982. BAs I explained to you over the telephone,
because tche Foard had been advised previously by Corporation Counsel's
o/Tice on this matter, I had a duty under the Code of Professional Re-
sponsibility to contact Mr. Flewelling and discuss it wi+h hin first.

The Code, which is adopted by the Maine Supreme Judicial Court to govern
the professional conduct of lawyars in this State, prohibits one attorney
from providing advice to the client of another attorney on the same

ratter without that attomey's consent, unless that attorney's relation-
ship with the client already has been terminated. Mr. Flewelling forwarded
to me a copy of all of the documents in his file pertaining to the 191
Ashmont. Street appeal. Having reviewed those materials, I w.uld offer

o the following advice to the Board.

3

Sections 602.24.A(1) and 602.24.B(1) of the Zity's Zoning
Ordinarce state that the Board of Appeals has the authority "to hear and
decide appeals from, and review orders, decisions, determinavions, o
interpretations made by the Building and Inspection Services Depar ment”
(emphasis added). Section 602.24.B(2) (a) requires that "any person
affected by a decision of the Building and Inspection services Department"
must file "a notice of appeal cgecifying the grounds thereof" with the
Building and Inspection Services Department "within 30 days of the action
complained of,"

The words "person affected" in Section 602.24.B(2) (a) would
appear to have essentially the same meaning as "person aggrieved" for
i purpose of determining who has standing to file an appeal. The Maine
Law “ourt in Matter of Lappie, 377 A.2d 441 (Me., 1977) held that a
"person aggrieved” is any person who can "demonstrate a partlcularn.zed
mjuxv" reruitling from the decision being appealed. While it is probably
. . easiest for the ovmer of abutting property to show that he or she will. :-:.
.. .. .suffer special harm from the action at issue, e.q., Pride's Corner Con~-
".cemed Citizens Association v. Westbrook Board of Zoni g Appeals, 398
A.2d 415 (., 1979), standing as a "person aggrlevwd’
limited to the owner of abutting property. 4,5 ¢ °
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