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§ APPLICATION FOR PERMIT PERMIT i85 U
BO.CA. USE GROUP +nvvvvennvsrenesnennesenssssesnsssrisseissssnannes '
B.0.C.A. TYPE OF CONSTRUCTION 0 7 AUG 20 198\3
ZONING LOCATION ....-ER=...... PCRTLAND, viAINE Ggt. . 30, a.g@ﬁ 04 Porﬂand

“To the CHIEF OF BIHLDING & INSPECTION SERVICES, PORTLAND, MAINE i

The undersigned hereby applies for a pernui to erect, alter, repair, demolish, move or insiall the following bmldmg, srrucmre, “
equipment or change use in accordance with the Laws of the State of Maine, tha Partland B.0,C.A. Building Code and Zonmg
Ordinasice of the Cuy of Portland with plans and specifi rarrans. éan y, submitted herewith and the following specifi mnans
Locatio 87-11- 38 A Street Peaks Island . .. ... FireDistrict #1 0, 20
1. Owner’s name and address .John Markin, =, SaMl. . viieererrrvacnnaireiorrens Teh.phonc?l--ﬁ.“.ﬁﬂ..

2. Lessee’s name and address .oooviiiiniiaennns s T:lephone‘............. o
- &
d address72ckson & Casey Isl. Aqq. Pk Isl Telephone .766=5537. .-

3. Contractor’s name and address¥ G270 A A
e e teriiruvirereensenavesarevnaneaees Nooofsheets coaii

Proposed use of building PG LEAY e s e veusieen No. families ..3.. 0,00
erevierenenrecesesarsiaes Noufamilies Sooao

aenrebPhALEsradansaET e dddaTaas sersarbiterrans

Last USE «oogupgmesereasrrorrrrsnsncasersssssannniananaraas
Me rin}...........No.storics.......Hea!..............Styleofrool'..... ....... eeee s ROOIINB s cvvvivitaninennsl,

Other buildings on same 10t covviivsviraesiienrsasserirsnaaans T T

Estimated contractural cost 8.3, 000+ Appeal Fees $ ciiusars
FIELD INSPECTOR=-ME. +.voovvesrenersisernscnnes Base Fee 35:00 ..

: @ 7755451 Late Fee -
) TOTAL' 7 $.....e.

§ 'é‘ﬁw*
SRR

:To construct addition to’ existing dwelllng
ag perplans, '] sheet of plans. addition is for

bathroom -
send permit to # 3 04108- 1199

NOTE TO APPLICANT; Separaie permits are required by the installers und subcontractors of heating, plumbing, elecmmf
and mechanicals. .

v DETAILS OF NEW WORK
ls any plumbing involved in this work? .pag ereeeess. Is any electrical work involved in this work? ..
Is cornecuon {0 be made to public sewer? ... ..uylv.0. 1M not, what is propnsed for se\uge?
rlasscpnctanknoucebeensmt?............. Formnoueesent’l VereteanererbiitEinaarrsenes
H:mh: average grade 1o top of plate sorveeieniiiionen Helght average grade to highest point Cof roof ....05
‘Suc,fmnt............d:pth............No SEOTIES vaursite sohdorﬁlicdland?...........earthorrock"...."
Ma:cnalnf!‘ounaauon...........:...........Tlnckness top........bmtom rereveea cellar.. o,
Kmdofroof...... v .............Rlscpcrfoot as vreee .......Rnofcovermg......‘........
Ng.qulﬂmnc;s . Mntcnalot‘chlmncys.......oflmmg..........Kmdot‘hcal..........fuel

.EiI'rammgLumber—Kma Creadeesaanes Dre:sedorfullsuc?.............Curnerposts.........I...Sllls

lslﬂoor.............. ,2nd ersesrraanes ,3rd ,roof...."
Otlccnlch' ¥ tslﬂuor.............. .an” - .3rt’. .roo.:.#"

JMa';ur\nlu‘ﬁ:fép'an ISt TI0OF, 1o vvebbbnven s 200 ceiieunilins ,3rd Ceturnealyed proof
Idmgmlh mmourvwnlls. thlckncss ofwails? ................................. henghl

S e IFAGARAGE R R
ndatcd nn salr.elm YT Stobe uccommodmed cave numbcrcnmmercmlcarsw be nccommndalcd,:“ At

vn”l z}ulomfbllc rc~|;a;rmg bcrdune clher than mmor rcpmrs to cars Imbuually stored in lhc proposed buil
N e Lo
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MERRILL 5. SELTZER
Chairman

MICHAEL E. WESTORT
Secretary

RAOBERT J, GAUDREAUY

CITY OF PORTLAND, MAINE
ZONING BOARD OF APPEALS

EUGENE 5. MARTIN
DAVID L SILYERNAIL

John C. Knox
August 22, 1986

RE:

87-11~-38

w4

e

S
.

£ TN A Street - Peaks Island
St ]

;JE-g‘i o

w4 ‘}"‘sr o 50 o) f’/
;-;"%f?gj- Mr. John C. Martin 7L 6

A Street
Peaks Island, Maine 04108

A bullding permit has been issued and mailed to Jackson and Casey for your
bathroom addition on your residence at A 3treet on Peaks Island.

The variance appeal has therefore been withdrawn from the August 2Ist agenda
of the Board of Appeals.

Sincerely,

Hrcomia Jedemsar__ |

Warren J. Turner
Zoning Enforcement Inspector

fel

cci Merrill Seltzer, Chairman, Board of Appeals

Joseph E. Gray, Jr., Director of Planning and Urban Development
Alexander Jaegerman, Chief Planner

P. Samuel Hoffgses, Chief of Inspection Services

Arthur Addato, Code Enforcement Officer
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MERRILL S, SELTZER
| CITY OF PORTLAND, MAINE Chauran
ZONING BGARD OF APPEALS M'C"ﬂgl;cf;':sﬂonf

ROBERT J, GAUDREAL
THOMAS F. JEWELL
EUGENE 5. MARTIN
DAVID L. SILVERRAIL

Jonn C. Knox

AFTERNOON APPEAL AGENDA

The Board of Appeals will hold a publie hearing i{n Room 209, City Hall,
Portland, Maine Thursday aftecnoon, August 21, 1986 at 4:00 P.M. to hear the
Pt following appeals:

t"):. -

-
1
S e m

M, g

1. Unfinished Business

5

4
=l
- et -

Variances:

a. Space and Bulk: {(Section 14-473(c)]l of Lhe Ordinance must be met
by the following requests:

+4% 87-11~38 A Streets: Peaks -Island, JohnaCi-Martin.~ To peroit
construction of an 973" X 57 addition to"be used for a shower and hot
vater heater. This lotL contains 2666 square feet of land area and the
proposed side yard 1s 10 feet instead of the required 20 feet in
width. The Board questioned whether Section 14-436 suilding Extensions
might offer some relief in this matter.

2, Conditi nzl Use Appeal:

70-76 Summit Street AKA A8 Summlit Street - Leslie Newton- This
applicant is petitioning the Board of Appeals to grant a conditional
use to enable “im to construct a sunroom, deck, oreezeway and garvage
with & Mother—-in~Lar apartment in the R-Z single family zone not
allowad because such a use 15 a conditicnal use in the R-Z Residence
Zone as provided in Section 14-78(1)b. and Sectlon 14-474(3)c(l) of tue
Zoning UOrdinance. The Board postponed this item in order to allow for
additional consideration iad possible redesign of the prepesal by the
applicant, who was represented by John Carr, his son-in~law,

]
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CONTRACTING - PLUMBING & HEATING

ISLAND AVENUE
ISLAND, MAINE 04108

GENZRAL

62£0Ah0ﬂ' % @ﬁnugp qg;yﬂanadkww ‘
|

PEAKS
o e e SIS
§o-IL-- 35
A Strpet
pctober 24, 185
Mr. Arthur Addato, Bldg. Insp.
pity of portland
38% Congress St.
Portland, Maine 04101
pear Arthur:
Enclosed you will find 2 drawing fur A small
addition en John Markin’s pouse, A St Peaks
Island.
Please lonk it over and submit the necessary , 5
focume~ cation to obtain a permit for us. The cost

11 be $3,000.00.

[f you need any more snformation pleas2 call.

Yours truly,

Edward L. Zasey
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MERRILL S. SELTZER
Chaleman

= MICHAEL E, WESTORT
Secrelary B

ROBEAT J. GAUDREAY
THOMAY £, JEWELL
EUGENE 3, MARTIN®
DAVIO L SILVERNAIL

CITY OF PORTLAND, MAINE
ZCN'NG B0ARD OF APPEALS

John C. Knox

87-11-38
A Street, Penks Island

All persons interested either for or against this Space & Bulk Varlance
Appeal will be heard at a public hearing in Room 209, Ciiy Hall, Portiand,
Maine on Thursday acternoon, August 21, 1986 at 4:00 p.m. This notice of
required public hearing has been sent to the owners of property directly

abutting and directly acruss a street or aliey from the property as requlred
by the Ordinance.

John C. Mactin, owner of the property at 87~1I-38 A Street, under the
provisicas of Sectiom 14-473(c)! of the Zonlng Ordinance of the City of
Portland, Maine hereby respectfully petitions the Board of Appeals to permit
condtruction of 973" X 57 addition co side of cottage to be used for a
shower and hot water heater at the above location, not allowed because
Section 14-145.11(3)ec. requires 20 feet side yard instesd of the 10 feet

. setback shown on the plot plan for this proposed bathroom addfticas

LLFAL BASES OF APPEAL: Such permit may be granted only if the Board of
Appeals finds that the conditions imposed by Sectior 14-473{c)l of the
Zoning Ordinance havz besen met.

v

da

Michael Westort
Secretary

v,
e

1
o
L

W

aprt UL o

oHAT
p

2

ORI
';.E_*E,j!.':f‘ig{‘fu!’;“ S
ST

of
et

SR,

Fo=tely

s -1&?&#
e
o
5
]

P N . "u .',’ .

ek ""j’:'ﬁ_
“%- ; 4

3 U
A v, [ by
SR ety a ~ LR AP L g 4 §
oy o WIS - PRI
'w;é-v;'}”m({T?“M”‘;:M‘_ foas O I LG bt Wt sl ST W E-:X"I‘,q",;“ L ¥
L4 a0 ARISIFSS STREET™ " SORTLAND 1+ UINE 08 1HH4 Y- 1 v s ,,,,:’&«5"5,._—.;
{5 & > o s e ~
S e Qt;’,’jf L Tl =

“F.!E. .u} *

[ !
i

?' u? !:. "
Kk It

;§ Qi

Wy




o .ﬂ.‘ WMMMM i

FRRD

i 7
et
B et

T

(PSS, at P
I E T e
T iy I G
{5 T AL I
B R M, g
an L i
a1 a1 - N J
5 AL e !
! - ) I- = ~ -
e M B - . T, - e -
S edZ38. 8 S . . . _ Lo N ‘ . ;
’ MEMMHM - - 3 (I L - . 3
SRR ) g3 s R
£ Suaiu'sn ‘ =9 9 u L
e =ow,, - c o o o <,
@ exzdd o o ¢ £t
‘vnﬂMEnﬂ.h - g o -] 5
wogsx -5 o= - e M b=
5E332S g2 B3 Tt
= Bl -] >ug " 8v
< o o c a.
[ " u g )
gttt O [t —
e w L o
) o E =
O s w2 a o
£ oo ~ oo A,
o om [+ w .
ER-R o b O =
A0 =i i =,
988 .F3. Ee
. ]
a ] = o
m U w3 - aoa o [ -
o O 20 > ™ -
[=" = -4} = &
2 ™ e v g W
hwua = o —_ a }
An g = g o B B
= o = e o - 3
] t Do BB Cuwd = b e
T 8855 o . 8 £E- S L hE
= - 3] -] [ - S
- oom L3 43 e o O e LS -
] o= .0 - o O P oo P w -
I~ o QW = - - O s J o £
-] oo QDo O et S < .
;] L] - O OO - M
. O O ] 2 - PR .
2] I - B - o umg o .
Rl L oo n m o B . W,
] > 0 @ oo <1
W Wt b O W ~J.0 O it i
o g €0 o 2 o
G O o ] 9w o oy [
o Q@ [ O e .1 B ot £7 e 5 5
Ap@ o ok o > Er-E--E = e
[ vl Lo @ Frl & ot £ pT L
11} o o~ CREE o - =P T e g
oo g HHwm o s = =) Vit 4
z G oo 2o B N LD e e oo
— o o o =] [ g P e - .T.!
i e [~ o b0 = a ER - & ] 4.
53 o it e b ) = =] = s e - I3
= 2o o~ O B boee Lo - o dyuy - =
=] ur N [ a2 ) (N @O »
25 HePoe BT ~N b B e o828y &
- — (1} - - ]
[a] C O 2 Honao Bl Yo d ] - o, S =
- -l [T I T o N qune. LR AR - b 4 o)
.4 w nos . o 1] g o 2 s (T o Bl & < z
@ w oW o =9 T =T -] = gy i . B TR - T &
[ 8 o @ oo o o) By o =1 . M © R = - - I T "
| - Hwme = [ oo -~ ™ Y m, ] :
» 9 =3~} (=] [ = ) - LT e - M oYW= '
S - [ . el DT o OU oy I P [ [T - P
2 - LSS « 4 s oadg ¢ o [ ; - ) 8 O e b
iy P oSy = HO00d o c Re "0 26D .., e L@ BV e
s} = o U - 19 e a5 [} Qn s Sed ST og Y
2 a E e R TIEE 38~ ﬂ‘ri - S - T
[ T = - e o E=- - I ] e [+ [P g - e e e
S = Lo O o oo ] -l o O -, B = Y S R i SN
wlo 5 EnE A < h@e xd> W =3 =, 5] PR T >
o < (- e
1 o (o] . ronok B R
r o 1 N o -
P I o . . N
R w 4 e e 2
-’ N & e .
" — i - -
o - Q P U
’ umm UiR H T
. Ly Y b
i * ' 4 Yoz
£t b, KA
o TR TET TN .
il A% i A Fp L IF P j L
Ehiy M‘W_ﬁﬂm. 53 . Z
Re %
SR Tt
L 3
T EaEaa ) 5 & kY L
SW - o oy Tt .
B e N 3 9
*m:_ ke
L ..;Awsk.m.... .y\.wvw,i*qm i e, % %, 2 i3
R T, T 1) e 5 q i 2y i
A s ANy Serndaistiy
L [ R R A Y e A = ! i) 37
i TR T i B e L) ¥ gl > i oo Y oL g T S




AT e ks

i..au.«." = ;u_ J.m.-..wh..m?.iwdﬂh um\.mwwhwwuﬁﬂn abﬂﬁmwwﬂ“wff:t«ﬁ’wﬂ

T i Ot e L e
I ool ..Vfrh”iWW..! T e S

§ Ry A et

2"

shwr

.

Property line

Existing Building

Tohn Martin

Lot 487-11-38, A, St.
4" x 6" Prsts on Sonctubes for foundation

Roof to be shed t

-.

Peaks Island, Maine
2" x 8" Tloor ioists
,'12" X 6" Rafters

T,

Proposed Bathroom Addition for
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CITY_OF PORTLAND =

REQUEST FOR .o ol
VARIANCE APPLAL R

hpplicant's name and address: JOHA G MARTIV A ey

. P

’ \1 . )

_Z,ZM%K Gt 434 v G767 C
&

Applicant's interest in property {e.g., owner, purchaser, cte.}:

A i ER Lo

- -

- =
PR

KO T ok

Owner's name and adress (if diffcrert): N ’

s Lo
3

Address of property (or Assessor's chart, block ard lot numnber) :

-1

VAR i ) F MWL FE7M 4ol 18

Zone: Present use:_SummBR  RESI0FACE ..
Char jo of use )
(if applicable)

Variance from: Section 14~

Relicf requested from Board: Dﬁc ; ) o

s N U g
Jut 1 61885 - .‘t :; ! ;ﬂ:%ﬂg;‘

DEPT OF HUILERIG INSFIRTIING v
7Y OF POFTLALD o

P

NOTE: If site plan approval is raquired, attach preliminary or £inal
site plan. ‘

P
L

i M . L T
! i L] \
:z Thetundersignad hereby req:rsts a variance as ahove~Jescribed,. -
‘ot tand certifies’ that all informalion herein supplied by him ist -
CLt e @D Lles mavion herein supplied by him s true -

IR .

“andrcotrect ‘tw the best of his Kknoule@qe and belief, X

T B3
Lot wh ol
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§ 14198

Alotin the IR-1 and IR2 zones that was descrihed in
Planning board efter July 15, 1857, shal! b, consideved
applicable yard dimensions eqn bo met (Cede ot
No. 32.85, % 1,716 85)

a subdivision plat approved by the -
2 Luildabla lot, provided that' tha
88, ¥ 502.19.L; Ord. No. 539-84, 5-7.84; Ord, o

See, 14434, Corner clearmen,

Ne obstruction higher than threy g eaohaif

it} feet t:bove the lowest elevativn at e
curbline shall ba serrutted on & corner ot with . 9 areg of g triacgle formod by a line ‘
intersieeling the street linea of the Intersecting atrests nt :unints twenty-five (05) feet fr{)_m tha

] corner. Per the purpoze of this section, the word “o

opiruction” slall mean uny shrub, wall,

 fence, temporasy buliding, sigm, a pile of ruterinl, but shall not include permanent buildings
or struztires where pormitted elsewhere in this article, (Coda 1938, § 602.10.M)

]

S, 14425, Unsewrered vesidentinl districts

Where & lot in 2 residence 2om¢ i3 uot rerved by public sowers and septic tank dispora)
Bysbama ory required, the ninimum lot urep required siall be daterminad from the followipg
t=blo, except that on (he islands in Cnses Bay, such varintion ug shall ba approved by tha
h. dih officer ray Ppermitted in the minimum required Jot areas:

Standard Percolation
Zest Faty of Lot Arca
Perenivtion Eequired
{riinytes) ' (square feet)

L ----....---o.-u.u.o-ol

. e BI00
L v Wi e, 10600
- © 15

M LI R S

S, 11800
T e, 16,500

Y

86, § 6071030

--un-.o-..c-..:-..-.u

AN R by,

X Tluéilﬂingiexlutirig“n;i;Igun(u 5,'1957,t!:‘he.hnight, yards and ether 0j'en npaces !51' whichy
etfar Fg{!f’}j‘,"'??_fl }wulhthg pi‘a:'.'inio:':"i nf the zonf g cidinance thap ia affe

Vith i ! ; <tfor ne s buildings may’bo L
& ;.'?endgg yp?@y!_fth_::ugghauh its aren to.the full hei" t 2 mitzod berein for, new buildings - w
fan ¥ :-faj{j'ﬁ qg(tapdad|qu;;zi;;itally provided the width and (2 depth of no sazd or other epen PR
F o ‘{‘. i - it . t 3 . Al U 0

e . Tt .1 LT . - A s e
-4 9pute which fu Tesg than that penmtte}d herain i thereby 1eused to less than the midimim ' "%
s ek AN Lk p . e
: + 1957 (Colo 1068;4 602.19,01 ./} -
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§ 14-432 PORTLAND CODE

Sec, 14432, Garages or accessory uses to dwelling, apartment or tencment houses, . i %’?ﬁ

TR
Tha width of a side yard adjoining a garage need not be greater than the minimum side - 2 SR
AR St
yard required for a building of its height. In addition, the following encroachments upon rear RN ol
and s:de yarda shall be permitted:

(1) Detached garages or accessory structures not more then fifteen (15) feet in height
which serve dwellings, apartment or tenement }rouses shall be permitted in required
rear yards when occupying not more than thirty (30} per cent of the area of such yards
or in required side yards if they do not extend from the rear wall of the principal
building towsard the front lot line more than twenty (20) per cent of the depth of that
building. In no case shall any portion of such a garage of accessory structure be
located closer to any lot line than as provided elsewhere in this article.

(2) Garages or accessory structures attached to dwelling, apartmen® or tenement houses,
or portions of such buildings for garage use anly, may encroach upon required rear
and side yards as provided for detached garages, but no such encroachment shell be
located less than five (5) feet from any lot line.

(3) Qutdoor swimming pools accessory to dwellings, apartment houses, hotels or motels,
shall be psrmitted on lots provided the following conditions are met:
8. INo swimming pool shall be sited between a building and the street line.
b. No part of any awimming peol shall be located closer than ten (10) feet from the
principal structure, nor cluser than ten (10) feet from the side o7 rear Tot lines,
(Code 1968, § §02.19.K; Ord. No. 271-77, 5-16-T7}
hee ‘"*“::'f—-‘?ﬁ‘:n:‘. : o
Sec. 144330 Tats ’i}?‘éﬁs‘:ﬁi -
Any lot of record as of June 5, 1557, and held under separate and distinet ownership from
- adjacent lots and having a street frontage of forty (40) feet, or to which a means of access hao
Lo been previously approved by the city council as provided elsewhere in this article, may be
. considered a buildable lot in any residentinl zone except as provided below for island residen-
R _ tial zones, with & minimum lot size of five thousand {5,000) square feet except that a lot in the

Rl . R-6zone may have a minimum lot size of three thousand (3,000) square fest, provided that the
- 2277 applicable yard dimensions ecan be mes.

. " Alotinthe R-1, R-2 or R-3 zone that was described in a subdivision plat approved by the
N planning board after Juna 5, 1981 or a lot of record that conformed to the applicable lot size
: . .. requirement, lot widih and street frontage as of June 5, 1984, shall be considered a buildable

-~ - lot, provided that the applicable yard dimensions can be met.

; LT K Any Tot of record as of July 15, 1985, and held under separate and distinct ownership from ‘ A
f:.7 7 adjocent lots and meeting the applicable street frontage requirements of that time, may be o f_;?gx'rs‘i g7
e - - considered a bulldable lob in tho IR-1 and IR-2 zones, provided that the applicable yard ' e

.,

e

” dimen.fsinnsrcan he met, and pl;g_vided further that a lot in the IR-1 zone shall have a minimum
" area of ten thousand (10,000) sqrare feet end a lot in the IR-2 zone shall have & minimum -
‘ »nr“ei}. of six thousand five hundred (8,500) square feet unless it i3 served by & public sewer,
. {ii /hich case it shall have & minimum area of five thousand (5,000) square feet. . .
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CITY OF PORTLAND, MAINE
MEMORANDUM
“~ " To: Chairman and Members of the Board of Appeals
Prom: Christine Foster, Associate Corporatiorn Counsel
Date: Jaly 21, 1985

Subject: Pindings of Fact and Final Vote

I enclose for vour information 'a copy of the recent Law Court
Decision, Marchi, et al v. the Town of Scarborouah, et al, Decision
No. 4186, decided Julv 11, 1986. 1In that case, the Courti vacated a
Superior Court judgment affirming the decision of the Town oOf
Scarborough's Zoning Boar@ of Appeals which denied an application
for a set-back variance, The Court ¢id so by reviewing the necessary
findings of fact underlying the final tie vote denying the hardshin
variance, In doing 30, the Court found that one of the Board members
who denied the variance did so based upon a finding that the lot
could yield a reasonable return, a fiuding that the Court found to
be unsupported hy the evidence. What the case suggests is a
willingness on the part of the Covrt to review individual votes on
independent: necessary findings rather than simply relying on the
£inal vote on the overall issue., The difficulty which this raises .
for our Board was ident!fied in an earlier memo by David Lourie,
Corporation Counsel, to the Mavor, Members of the City Council,
Members of the Roard of Appeals, and Members of the Planning Board,
a copy vhich I have attached for your informa“ion. The Scenario
which Mi, Lourie posited in that earlier memo ha. heen confirmed by
the Marchi case. Therefore, it is even more urqgent than bhetore that
the Board address this problem, It seems to me there are a variety

“of options available, They include the possibility that in the final

- vote all Board members must adhere to the individuati findings of

fact made by the Board as a whole throughout their deliboration or

the use of an administrative tallv of thosa independen’. £indings

»-made by the Board in the form of the vote of at least four of its

. members and the declaration of the ocutcome based on that tally.
Either approach would reauire, in my mind, an ordinance amendment.,

..

- I would be more than happy to discuss this matter with the Roard
- at a time which they £ind convenient. In the interim, if vou have ~
. . any questions, please do not hesitate to -ontact me directly.

. Chud

Tin :”\ Christine Foster :

2L :Associate, Cocporation Counsel bl
gh -

i Clark Weily, Acting City Manager

+-David A, Lourie, Corporation Counsel
.~fJoseph B: Gray, Director of Planning

Tkl
fRrmlen,
3!

'Q'E-—*‘h\:"



MATNE SUPREME JUD.CIAL OOURT Reporter of Decisions
Decisicn No. 4186

I- w Cocket No, Cum-85-502
PAUL AND JOANNE-MARCHI, et al.

v,

. . »
; .. -

_TOWN OF SCARBOROUGH, et al.l.. .

, Argued May 6, 1986 . fom

Decided July 11, 1986 :
- . .y ’ e
Before McKUSICK, <.J., and NICHOLS, ROBERTS, WATHEN, GLASSMAN,
and SCOLNIK, JJ. :

SCOLNIK, J. i L T

.

Plai'nt_'.iffs‘ Paul and Joanne Marchi and Francisca Hamilton
appeal from a...judc:,'ment of the Supe "ior Court (Cumberland County) -
affirming a decision of the Town of Scarborough Zoning Board of
Ax;pea?.s (the .Board) that denied .the plaintiffs’ application for
a set‘:bq}q}_c‘ variance. ., '.'L‘he plaintiffs contend, inter alia, that -
they met their burden of proving.that they would suffer “undue
ﬁardship” if the variances were not issued. We agree and vacate

) the juc_lgmgn?;.. IR beripte -

to, £,

+ In February,, 1985, the Marchis signed an agreement to purchage

";'f‘.Ef‘of&u Hamilton for $16,000 a corner lot located in'a residential_'

., 20, sna“rboroggli, cokr)‘dij:}oned upon receiving a-variance fro
sy doamL .. N ’ .. pat Ealit M -

- .;Ehﬁ"?‘s'agj:}_fagl‘c‘ i.'gquirgments,‘ ef Fhe sgarborough Zoning Ordinance that .
au ﬂidd:pa:]'{érthe .parcel a buildable lot. If the setback requirements
Lor, such -a.

coi:n'?r‘;ld!:_ are strictly applied, the buildable portion

5

pld bkg‘ai‘._l,fim;l,i‘.ed to an area-measu_rimj five feet by - .

=00

e n‘f_ﬁ.amfllton’s.ﬁneighbors has indicgted,thqtthe' X

.

i%ig ramed as'a defendant” in his capacity .as
-Town, of, Scarborough, aleng withithe

;jLiempickiis ynan
B nspactorizfor’ the

i

i
'
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would be willing to pay $3500 for the lot if unbuildable. After
the Scarborough building inspector denied the Marchis a permit,
they filed a variance appeal with the Board, as required by the
town zoning ordinance. The Board denied the variance request by
a tie vote of two to two. Pursuant to Rule 80B of the Haipe
Rules of Civil Procedure and 30 M.R.S.A. § 2411(3) (F) (1978), the
plainti.'ff's appealed to the éuperior c::uri:. l‘I‘hat court affirmed "

e

the Board’s action. This appeal followed, - ¢

When the Superior Court acts as an intermediate appellate
court reviewing the action of a Board of Appeals, as here, no
presunption of \.ralidity attaches to its Jjudgment and the Law
Court 13ill directly examine the record. as developed before the
Board. -g;;‘ic_i_g__\h_bj_a_ig, 482 .A.zd 1253,1255 (Me. 1984); ME_YT-
Municipal Officers, 463 A.2d 717,719-20 (Me. 1983}. ' HWe must
determine whether the decision of the Board was unlawful, arbitrary,

capricious, or unreasonabls, Penobscot Area Hous. Dev. Corp.

'\.;.'Lcitg of Brewer, 424 A.2d 14,21 (Me. 1981); Lippoth v. Zoning

" Bd. ‘of Appeals, 311 A.2d 552,557 (Me. 1973). = - ~

-4

-}j,ij'séét;ion V(B) (3} of the Scarborough Zoning Ordinance gives

tfi:e’:iéoard‘tfxe‘ power to grant variances where “owing to special

L P UL SR A

;lordinance would result in undue hardship.” A variance nay be

-

. wcond iions, a:literal enforcement of the provisions of (the]

v

ranted only by majority vote of those members present and voting.
irements with respect to undue hardship;co;nport -

g}fghi nance’ requ
thithe statutory; prercquisites of 30 M.R.S.A. §.4963(3)- (Supp. °

.

.

T
-1955 7 |
%ggr T ny . ¢ o . : ar :’ -: ""E'.' ;, —'ut ’

Yrihici i:zéads Ain_ pertinent parts -

A
o

s




3. Variance. A varianca may be granted
by the boarqg only where -strict.-application of
the ordinance, or a provision th' recf, to the
petitioner and his property would:cause undue
hardiship. The words "undue hardship’ as used
ki nT in this.'subsection means: - ., . -

A. That the land in gquestion
‘chnnot yield A reasonable return
uUnless a variance jis granm:ed;

« That the need.for a variance is
due to the unique circumstances of
the property and not to the: general
conditions in the neighborhood;

' v« 2 @. fThat the granting of a variance
willnotaltertheessentialcharacter

o 'of the locality; ang

. D.’ That the hardship is not the
"' result of action taken. by the
L applicant or a prior owner,

5

e e
A

2
1]

-,

The Board unanimously
. ey, ro P

found that the plaintiffs met statutory
requirements € ang p;

that the variance approval would not alter
the esseniiaj cparactgr of the

iy e . .
locality and the hardship was not
. . oy )
the result of the applicant’g action. However, in support of his

PR, ey L, .. . K] . ‘ .
vote denying the variance, one of the Board members found. that

o ay
-t

the Hamilton lot could yield a reasonable return in the absence
“of a variance, although in his view the three other criteria of
. it - . I

[

‘_ “undue hardship” were me lude that because the evidence
T + " . 1 1 .

t,2 We conc
Y :does‘not suppoft“this finding, theldeqision of the Board is
'{“yn;gasonable.3 Sea ﬁjgpothﬁ 311 A.2d at 557,

-~ g o . [

2We sfocus o
in

and review:
Afind

it in the =zame manner
because if it ig unsupportable, the
moer,” when correctetl; must he -deemed to provide the
aqf%;he four -member Board that - hecessary for

ae

auseionlysa.majority votg 156 required for a variance -
‘ ,egygbpgglad4¢gss;ghg_negativp finding of arother Board -
ipugrq;pgc%ﬁtogthe;pniquejcircumr

-t oﬁe<of:éﬁth§E?Y;f

V20 1258 n.6 (court- ngtl,
A7

o




This court has repecatedly recognized that reasonable return
is not maximum return. gSee, e, +; Leadbetter, 485 A.2d at 227;
Curtis, 482 A.2d at 1257; Barnard v. Zoning Bd. of A eals, 313
A.2d 741,749 (Me. 1974)., The standard for measufing reasonable
return is whether 7strict compliance with the terns of the Ordinance
would result in the practical loss of substantial beneficial use
of the lan3.” Ieadbette ¢ 485 A.2d at 228; gee also Driscoll, 441
A.2d at 1029. Here, the recgrd reveals, inter glig,.that the
property is strictly confined to residentiai use, is unbuildable
unless the variance is granted, and the applicant is not an
abutting owr :x. This record fully establishes the absence of any

other beneficial uyse for this substandard lot. As in Driscell, it

clearly appears that literal adherence to the relevant setback
restriétions{ which would limit the size of the home to five fest
by nineteen feet, would deprive the applicants of a reasonable
return, and absent'the variance, would result in the practical

loss of the substantial beneficial use of the lanu. Compare

Driscol® 441 A.2d at 1029 {proposed home limited to seventeen

feet by . onty feet); ses alsoc Makel v. Zoning Bd. of Appeals, 2

I1l. Aapp. 3d. 550, 276 N.E.2d 485 (1971} {seventeen ‘feet wide

residence on corner lot would yield reasonable return) ; éCL. Ine.

 ¥. West Bradford Towrighip, 36 Pa. Commw. 96, 387 A.2d 970 (1978)
. !
(vhere lot too small to conform to minimum area requirements,

4
enforcement of ordinance will sterilize the land creating hecessary

N .

. ‘criterion when Board’s denial sustained absent proof of anothei
#<  of the requirements). .

£ 2L SRR
“*géﬁﬁﬁéiﬂﬁw
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i, Ty

I ord

A

B

)
£

A,
A

hardship to justisy variance) ;

86 R.I.-219,

Dentea v. Zoning Fd, of Review,
133 A.2d 718 (1957)  (denial of variance rendering

small lot unbuildable deprives owner of all beneficial use of

land) ;. ef. Cushing v. Smith, 457 A.2d 816,822 (Ma. 1983) (where

zoning restfictions would natrow the permitted uses of

the preoperty
to single:or.

ﬁwo family residerce, Board reasonably concluded

that property would not vield = reasonable return because it was

best suited to uge ag 2 multi-family residence)

The defendants centend, however, that

the finding of reascnable
return was supported by ‘eviden

L F N .

ce of the potential ang substantially
lower Sffer mada

by a neighboring Property owner. We aisagree.

-

Avariance to permit developrent of a substandard:
Parcel may not be denisd solel
that‘the;applicant,had an offer

A Yandowner has the right to
-Land;

of puxchase.

develop his

he is/pot -required to sell it,

3 ‘Anderson,” Amerinman Law of foning § 18.54, at 292 (2d ed. 1977).
.. -

The fact *hat the property has

a potential for sale to an abutting
- owney doas not in and of

~tself derrogate from the applicants
ey P

Ciéar éhowingithat this parcel is not susceptible to a beneficial

'éeei_Gouc.'eon Y. Hoard of Adiustment, 54 N.J. 138, 253 a.2q9
1969) .-}K_énét‘cmngv' Land Co,

T Tuse.,

V. Zoning Bd. of Review, 100

[ 418,.216 A.2d ‘511 (1966) ;

iy

es

3

U
"

(bpportunity to seil his land do
T - W . T
t provide owner. with-a “land use” within the zoning concept) ;
NChiTicHe110  v. Zhning Bd. of adiustment, 78 n.J. 544, 397 )
L “m»rjf;r,x‘";- - ) oo e IR

" fed 3 't -

9y . ¢ élability of Jand for fodr pripe_qopstiéuﬂps o

£§h§Iwhiéh Eo‘ﬁeasure.undue hardshi;); .
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Becauée she Board could not reasonably find that the denial
of the va.riance would not .result in the practical loss'of subjstfantial .
beneficiai use of the land, a.majority of the Board nust' be R ‘;-:
deemed to have concluded that all four undue hard;hip criteria - w
have bqeq'met. Accord%ngly, the plaiﬁtiffs are entitled to a:

variance. We find it unnecessary to address the plaintiffs’

remaining argumenté o1 appeal.
The entry is:
Judgment vacated. .

[
.

Remanded to Superior Court with instructions
to reverse the Board’s decision denying the

varlance.

All corcurrang. - ' .

’Attorngy for Plaintiffs Attorney for Deferdant:
. MURRar, PLB & MURRAY . BERNSTEIN, SHUR, SAWYER & NELSCN
.. .Jchn C. Rannon, Esq. (orally) Christopher L. Vaniotis, Esg. (orally).
« 77 ‘75 Pearl Street ° One Momument Square Coe
s ", Portland, Maine 04101 . portland, Maine 04101 T

'NOTICE;%: This,upinion is subject to forzal revision before publication in
¢ the’Maire Reporter. Readers.are requested -to notify the Reporter of
ecisiong, iBox} 368,” Portland, Me. 04112, of any typographical or other .
Tervors' before the opinion goes to press. . T -
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