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lace (Daucus carota), Canada goldenrod (Solidago canadensis),

black-eyed Susan (Rudbeckia serotina), orchard grass (Dactylis
glomerata), red clover (Trifolium pratense), and common cingquefoil

(Potentilla simplex). The soils in this portion of the upland

appear to be fill.
| W2 1is located to the north on the edge of the property.
Common species here are red maple, and quaking aspen (Populus

tremula) saplings, buckthorn (Rhamnus sp.), wool grass, pointed

broom sedge (Carex scoparia), sensitive fern (Onoclea sensibilis),

and marsh fern (Thelypteris thelypteriodes). This wetland is also

adjacent to a stand of white pine.

W3 is a red maple swamp in the southeastern property corner.
Red maple dominates the overstory and understory with some white
pine mixed in along the edge. At the northern end of the wetland

green ash (Fraxinus pennsyvlvanica) and American elm (Ulmus

americana) are also common. Arrowwood (Viburnum recognitum) is

abundant in the shrub layer. Dominant ground cover species are
jewel weed and sensitive fern. The upland here is a dense softwood
stand dominated by white pine. Common groundcover species are

false solomon seal (Smilacena racemosa), Canada mayflower

(Maiamthemum canadense), wintergreen (Gautheria procumbens), and

lowbush blueberry (Vaccinium anqustifolium). The soils in W3 are

mottled within 6 inches of the soil surface with a chroma of 1

within 6 inches and 2 at 12 and 18 inches.
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A wetland finger extends to the west off the main body of W3.
This area of the wetland is dominated by emergent vegetation such
as wool grass and soft rush.

One (1) stream channel flows north to south through W3 near

the eastern property border. This channel is intermittent.

4.0 CONCLUSION

Three (3) wetland areas were delineated on the subject
property and one (1) small stream channel was identified.

Under Section 404 of the Clean Water Act, the Army Corps of
Engineers (ACE) has jurisdiction over all wetlands, regardless of
size. Any wetlands that are non-isolated or adjacent (neighboring,
bordering, or contiguous as’defined by the ACE) to a greater than
five (5) cubic foot per second (cfs) waterbody are considered to
be "below headwater wetlands" . Any proposed impacts in a non-
isolated or below headwater wetland typically require an Individual
Permit or possibly a General Permit if the project falls under
Department of Environmental Protection (DEP) review. In isclated
or above headwater wetlands Nationwide Permit 26 may apply.

The wetlands on this property are isoclated. The amount of
water flowing through the wetlands is less than five (5) cfs. This
is based on the size of the wetland watershed and the amount of
runcff in this area. Also, the wetlands on this site are not
adjacent to a five (5) cfs waterbody. Thus, Nationwide Permit 26

should apply provided wetland filling is kept under one (1) acre.
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The DEP reqgulates freshwater wetlands, streams, and their
floodplains under the Natural Resources Protection Act (NRPA). A
freshwater wetland is defined by the state as any wetland exceeding
10 acres in extent. A stream is defined in section 2.6 of this
report. No 10 acre wetland or portions of a 10 acre wetland are
located on the subject property. A scoured channel is located
within W3. This channel meets the definition of a stream.

Any activities within a protected resource or within 100 feet
of a protected resource are regulated by the DEP. The NRPA Permit-
By-Rule standards calls for a buffer of 25 feet for resources with
slopes up to 20% (sustained). On steeper slopes a 100 foot buffer
is required. A full NRPA Permit is required for activities within
this buffer zone. The wetland adjacent to the stream channel is
not a floodplain wetland. Therefore the NRPA buffer would extend
from the normal high water line.

We recommend consulting with the ACE and DEP regarding

proposed impacts and specific permit requirements.
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ECO-ANALYSTS INC.

Environmental Consultants



Literature Cited

Cowardin, L.M., V. Carter, F. C. Golet, E. T. LaRoe. 1979,
[ Classification of Wetlands and Deepwater Habitats of the
United States. U. S. Dept. of the Interior. Fish and Wildlife

Service FWS/OBS - 79/31.

Environmental Laboratory. 1%87. "Corps of Engineers Wetlands
| Delineation Manual,"® Technical Report 4-87-1, U.S. Army

Engineers Waterways Experiment Station, Vicksburg, Miss.

Federal Interagency Committee for Wetland Delineation. 1989.

Federal Manual for Identifying and Delineating Jurisdictional

Wetlands. U.S. Army Corps of Engineers, U.S. Environmental

Protection Agency, U.S. Fish and Wildlife Service, and the

5 U.S.D.A. Soil Conservation.Service, Washington, DC Cooperative

technical publication. 76 pp. plus appendices.

Fernald, M.L. 1950. Gray's Manual of Botany. Dioscorides Press.

Portland, Oregon, 1632 pp.

Gleason, H.A. and A. Cronquist. 1963. Manual of Vascular Plants.

D. Van Nostrand Company. New York. 810 p.

Gleason, H.A. 1952. The New Britton and Brown Illustrated Flora

of the Northeastern United States and Adjacent Canada. 3

ECO-ANALYSTS INC.

Environmental Consultants



Volumes. The New York Botanical Garden. Hafner Press. New

York.

Kollmorgan Instruments Corporation. 1988. Munsell Soil Color

Charts.

Reed, P.B. Jr. 1988. National List of Plant Species that Occur in
Wetlands: Northeast (Region 1). U. S. Fish Wildl. Serv. Biol.

Rep. 88 (26.1) 111 pp.

Reed, P.B., Jr. 1988. Wetland Plants of the State of Maine.: 1988
in Cooperation with the National and Regional Wetland Plant
List Review Panels. National Wetlands Inventory. U.S. Fish and

Wildlife Service.

SCS. 1988. Section II - D, List of Maine Hydric Soils. Orono,

Maine.

USDA 1989. Soil Taxonomy, SCS Agricultural Handbook 436

ECO-ANALYSTS INC.

Environmental Consultants



APPENDIX A

Note: Parentheses around the NWI status
indicates a non-dominant species
(ie., less than 20%)
which is not counted in the tally
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LAND USE CONSULTANTS INC

September 15, 1992 2608

EROSION AND SEDIMENTATION CONTROL PLAN
FALLBROOK WOODS, PORTLAND, MAINE

The following plan for controlling sedimentation and erosion from
this project is based upon sound conservation practices as those
outlined in the "Maine Erosion and Sedimentation Control Handbook For
Construction: Best Management Practices"” and Recommended Practices
of the USDA Soil Conservation Service.

INTRODUCTION

This report addresses the erosion and sedimentation controls for the
proposed Fallbrook Woods in Portland. The owner, Fallbrook
Corporation, proposes the construction of a 56-bed boarding

healthcare facility. The project will consist of a single building
and associated parking areas, a site access drive and gravel fire
lane.

The site contains 12.6 acres and is located on an undeveloped back
parcel west of Ray Street and south of Allen Avenue in the North
Deering area of Portland. The site gains access to Ray Street over
Merrymeetlng Drive; a private way extending westerly from Ray Street
which is the access drive for Fallbrook Condominiums. Merrymeeting
Drive dead-ends at the site boundary. Much of the area adjacent to
the parcel is residentially developed.

SITE TOPOGRAPHY AND COVER COMPLEX
NOTE: Refer to the Existing Conditions, Plan Sheet 1 for site
characteristics and wetland identification numbers.

The parcel is mostly wooded with the exception of a graded gravel
access road and cleared area in the northwestern area of the site.
The gravel road extends from the dead-end of Merrymeeting Drive into
the site for approximately 350 feet. A small area of overgrown
grasses and brush has resulted from previous clearing over a small
section of the site near the gravel road. The woods on site are a
mix of mature pine and oak with some secondary growth. The
undergrowth is generally vegetated with low shrubs and plants.

The topography of the site is characterized by a ledgy knoll on the
northeast end and a second knoll located 500 ft. southerly from this
point. Three wetlands have also been ldentlfled on site by Eco
Analysts, Inc. and mapped by LUC.

As one enters the parcel from Merrymeeting Drlve, the topography
slopes gently downhill along the gravel road and rises gently to the
left (or east) to the first knoll mentioned. A low drainage between
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the gravel drive and the knoll is occupied by wetland 1 while wetland
2 extends offsite to the right (or west) of the gravel drive. Both
wetlands are small isolated drainage pockets.

A low saddle between the two prominent knolls forms a drainage
channel which flows into a large wetland (wetland 3) which occupies
roughly 25% of the site in the central and southern areas. This
entire wetland and the knolls onsite drain through an intermittent
stream to a culvert on Ray Street adjacent to the southeastern
property corner.

SITE SOILS
The site soils were obtained from the U.S.D.A - Soil Conservation
Service Medium Intensity Maps for Cumberland County.

The site boundaries have been scaled onto the site to determine

hydrologic soil groups. The soil boundaries are depicted on the
Pre-Development and Post-Development Drainage and Erosion &
Sedimentation Control Plans, Sheets 3 and 6. The soils and their

hydrologic soil groups are further listed below:

Mapping Syvmbol Soil Name Hydrologic Soil Group
Hr, Hs Hollis C/D (Use D)
Bg Belgrade C
Sn Scantic D
Bu Buxton C
DRAINAGE

The site has been divided into 2 watersheds and several sub-
watersheds for both pre- and post-development conditions. The site
design will incorporate two detention basins, several rip-rap swales
and a number of grass swales andculverts to control and detain
stormwater.

There are two major site discharge points which have been analyzed.
One is at the culvert at the southwest property corner at Ray Street
which receives the majority of the site drainage. The second is at
an existing piped outlet to wetland 2 at the northwest end of the
site. Refer to the Stormwater Management Report and The Grading,
and Utilities Sheet 4 for the design of this system.

SENSITIVE AREAS

The planning and design of the project especially with regards to the
building siting and paved parking and access road have tried to
preserve the wetland areas and stream wherever possible. For the
purposes of applying erosion and sedimentation controls, we have
identified the following as sensitive areas:

1. Wetland 3 and the intermittent stream contained therein.
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Work adjacent to or within wetland 3 will be protected and carefully
supervised to minimize the possibility of sedimentation or erosion to
this area.

2. Piles of Pond Specils: Refer to "Pond Construction
Specifics" for a more detailed discussion of this area.

CONSTRUCTION SCHEDULE

Site Construction is expected to commence in late fall 199%2.
Therefore, attention to winter and 1late season erosion control
specifications on this report are critical to successfully

stabilizing the site. The following 1is the proposed schedule for
construction:

COMPLETE START

1. Installation of erosion control measures Fall 1992

2. Clear and grub Fall 1992

3. Driveway, utility, and building construction Fall/Winter ‘92
4. Detention basin construction and expansion Fall 1992

5. Final grading and seeding Late Spring ‘93
6. Reseed non-catch areas Summer 1993

7. Removal of erosion control Summer 1993

SPECIFIC EROSION AND SEDIMENTATION CONTROL PRACTICES

The construction of the Fallbrook Woods Subdivision shall incorporate
the following procedures.

POND CONSTRUCTION SPECIFICS (FOR DETENTION BASINS A AND B)
1. Dam Construction

The foundation area shall be cleared of trees, logs, roots,
stumps, brush, boulders, sod, and rubbish and the topsoil.

Fill material for the dam shall consist of excavated silt and
clay. All fill material shall be free of sod, roots, frozen
soil, stones greater than 6" in diameter and other objectionable
material. All snow, ice, or frozen fill shall commence in the
lowest point of the cutoff trench (if required) and/or dam and
continue in horizontal 1lifts no greater than 12%". Modified
proctor densities of 95% (ASTM-D-1557) shall be obtained in each
lift prior to adding additional 1lifts. The distribution and
gradation of the fill shall be such that no lenses, pockets,
streaks, or layers of substantially different materials are
placed in the dam. Fill adjacent to the discharge pipe and
-antiseep collar shall also be compacted to 95% modified Proctor.
Where the temporary diversion channel cuts through the dam, if
required, the dam shall be filled to allow for 2:1 side slopes
for the channel.
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Fill material shall be excavated from the proposed pond area
upstream from the dam. Spoils not used for the dam shall be
deposited in the spoils area.

During the excavation, soils shall be stockpiled to save silts
and clays for the dam (or placed in dam immediately): topsoil
for final grading, and sand/sandy loam for the pond floor.

All pond outlets shall receive plunge pools or rip=-rap aprons as
specified. The natural channels downstream from the ponds shall
be disturbed as little as possible.

Any disturbed sections of the receiving channels shall be
stabilized with D50 = 3" or larger rip-rap.

The construction of the ponds shall commence during a period of
minimal flow with a dry short range weather forecast. Once
under construction, the ponds shall be built in the most expedi-
ent manner possible until complete.

If the construction of the ponds should be hampered by rain and
excessive runoff the site must be stabilized in a manner which
results in as little sediment entering downstream channels as
possible.

Detention basin side slopes greater than 3:1 shall be protected
by erosion control blanketing (see plans for locations and
specifications).

Stockpiles of Pond Spoils
Stockpiles from the pond excavation shall be located upstream
from the pond in the designated area.

Prior to stockpiling the spoils, the anticipated toe of slope
shall be lined with haybales and/or silt fence as noted on the
details.

Pond stockpiles shall be relatively flat on top and shall have
side slopes no steeper than 2:1.

Once the disturbed area adjacent to the pond has undergone final
grading it shall be seeded and mulched within 7 days.

Stockpiles from the pond shall be classified as a "Sensitive
Area® and shall adhere to the seeding and mulching
specifications outlined in the "Temporary Seeding and Mulching
Table. ™

GENERAI FROSION AND SEDIMENTATION CONTROL PRACTICES

The following general erosion control practices will be used to
prevent erosion and sedimentation before, during and after the
construction of this project. Special care shall be used at all
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times in an effort to: (1) limit disturbance and hence erosion (2)
correct any erosion problems immediately (3) regularly monitor the
practices implemented and (4) revegetate disturbed areas as soon as
possible.

Stone-Check Dams

Stone check dams will be installed as shown on the plans. These check
dams reduce flow velocities in swales and serve to filter and capture
sediment before traveling downstream.

Swales

Swales will be used to direct runoff to the detention basin. In
areas with steep slopes or high discharges, rip-rap or erosion mat
has been used. All the swales have been designed to handle the 25
year storm event.

Haybales and /or Silt Fence

1. Haybales or silt fencing shall be installed at the toes of
slopes near wetlands or streams, below any dike construction
(out of the receiving channels), and along the more expansive

£ill slopes.

2. The locations requiring haybales and/or silt fence are noted on
the plans. This erosion protection is not limited to only these
areas and may be required elsewhere as directed by SCS or the
engineer.

Outlet Protection
The outlets from the culverts shall be protected with rip-rap aprons.
The 25 year discharges were used in the design of these aprons.

Inlet Protection

All culvert inlets shall be protected as noted on the Rip-Rap
Headwall Detail unless otherwise noted on the plans. The rip-rap at
the inlet shall be the same size as the rip-rap for the aprons at the
outlet.

Erosion Mat

Erosion control mats shall be used on steep slopes as noted on the
plans, specifically on the fill slope adjacent to the rear of the
building.

Construction Entrance

A gravel «construction entrance shall be installed wherever
construction equipment will be entering a public road on a regular
basis. The locations and specifications for these entrances are
noted on the plans and details.

Temporary Perforated Risers
Detention basins A and B shall be fitted with 'temporary perforated

filters at the outlets. See plans for locations and details. The
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temporary risers can be removed and the design outlet orifice
installed once the basins and all upgradient areas are stabilized.

CONSTRUCTION PHASE
The following general practices will be used to prevent erosion
during construction of this project.

1. only those areas under active construction will be cleared and
left in an untreated or unvegetated condition. If final
grading, loaming and seeding will not occur within 15 days see
Item No. 4.

2. After clearing and prior to stripping and grubbing, silt fence
and/or haybales will be installed around catch basins, at the
toe of slope and in areas as located on the plans to protect
against any construction related erosion. Immediately following
construction of culverts and swales, stone check dams shall be
installed, as shown on the plans.

3. Topsoil will be stockpiled when necessary in areas which have
minimum potential for erosion and will be kept as far as
possible from existing drainage areas and wetlands. All

stockpiles expected to remain longer than 15 days shall be:

A. Treated with anchored mulch (within 5 days of the last
deposit of stockpiled soil).

B. Seeded with conservation mix and mulched immediately.
Stockpiles expected to remain longer than 3 days shall be
encircled with haybales or silt fence at the toe of the

pile.
4. ﬁll disturbed areas expected to remain longer than 15 days shall
e:
A, Treated with anchored mulch immediately, OR
B. Seeded with conservation mix of perennial rye grass (0.9
1bs/1000 sqg. ft.) and mulched immediately.
5. All grading will be held to a maximum 3:1 slope where practical.

Greater slopes may be used in ledge cut. All slopes will be
stabilized with permanent seeding immediately after final
grading is complete. (It is understood that immediately means
within 7 days of the completion of work. See Post-Construction
Revegetation for seeding specification)

6. - -All culverts will be protected with stone rip-rap headwalls (D50
= 4" unless otherwise specified) at inlets and outlets. Road
ditches will be rock lined where excessive flows or velocities
might occur. The locations of these ditches are noted on the
plans. -
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7.

Construction traffic will be directed over the construction
entrances and proposed roads. Any areas subject to rutting will
be stabilized immediately. The gravel construction entrance
shall be maintained by the addition of more gravel as needed as
the voids become filled. The public roadway shall be swept
daily should mud be tracked onto it.

EROSION CONTROL FOR DETENTION BASINS

1.

The construction of the detention basins shall only take place
between June 15th and September 15th, unless prior approval is
obtained to extend this "window".

The construction of the detention basins shall commence during a
period of minimal flow with a dry short range weather forecast.
Once under construction, the detention basin shall be completed
in the most expedient manner possible.

If the construction of the detention basins should be hampered
by rain and excessive runoff the site must be stabilized by
mulching with hay (see Item 3 Post-Construction Revegetation for
rates) and tacked with a photodegradable netting.

The sequence for the construction of the detention basins shall
be as follows:

A, Install erosion controls as shown on plan.

B. Clear and grub only the area required for the detention
basin construction.

C. Excavate and grade as shown on the plans.

D. Loam, fertilize, seed and mulch the disturbed areas the day
final grades are reached.

POST CONSTRUCTION REVEGETATION
The following general practices will be used to prevent erosion as
soon as an area is ready to undergo final grading.

1.

A minimum of 4" of loam will be spread over disturbed areas and

~graded to a uniform depth and natural appearance.

If final grading is reached during the normal growing season
(4/15 to 9/15), permanent seeding will be done as specified
below. Prior to seeding, limestone shall be applied at a rate
of 138 1bs/1000 sg. ft. and 10:20:20 fertilizer at a rate of
18.4 1lbs/1000 sg. ft. will be applied. Broadcast seeding at the

~-following rates:
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- Lawns: "Emerald Blend® or 6 lbs/1000 sg. ft.
approved equal
Ditches Creeping Red Fescue 0.46 1lbs/1000 sg. ft.
and Red Top 0.05 1lbs/1000 sg. ft.
Detention Tall Fescue 0.46 lbs/1000 sg. ft.
Basins:

An area shall be mulched immediately after it has been seeded.
Mulching shall consist of hay mulch, hydro-mulch, erosion
control mats or any suitable substitute deemed acceptable by the
Design Engineer.

A. Hay mulch shall be applied at the rate of 2 tons per acre.
Hay mulch shall be secured by either (1) being driven over
by tracked construction equipment on grades of 5% and less
or (2) blanketed by tacked photodegradable/biodegradable
netting on grades between 5% and 15%.

B. Hydro-mulch shall consist of a mixture of either asphalt,
wood fibre or paper fibre and water sprayed over a seeded
area. Hydro-mulch shall not be used between 9/15 and
4/15.

cC. Erosion control mats shall consist of interlocking

excelsior or wood fibers with mulch net backing on one
side. 1Install per manufacturers specifications.

Construction shall be planned to eliminate the need for seeding
between September 15th and April 15th. Should seeding be
necessary between these dates, the following procedure shall be
followed:

A. Only unfrozen loam shall be used.
B. Loaming, seeding and mulching will not be done over snow

cover. If snow exists, it must be removed prior to
placement of seed.

C. Where permanent seeding is necessary, Annual Winter Rye
(1.2 1lbs/1000 s.f.) shall be added to the previously noted
rates.

D. Where temporary seeding is required, Annual Winter Rye

(2.6 1lbs/1000 s.f.) shall be sown instead of the previously
noted seeding rate.

E. Fertilizing, seeding and mulching shall be done on loam the
day the loam is spread.
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F. For slopes up to 15%, hay mulch shall be secured with
photodegradable/ biodegradable netting. Tracking by
machinery alone will not suffice.

G. All slopes greater than 15% will require erosion control
mats.

5. Where erosion control netting is called for in swales, the swale

may be either:

A. Seeded, mulched, and blanketed with photodegradable/
biodegradable netting.

B. Seeded and blanketed with netting containing excelsior.
All netting shall be anchored as per the Manufacturer’s specs.

6. Following final seeding, the site will be inspected every 30
days until 80% cover has been established. Reseeding will be
carried out by the contractor within 10 days of notification by
the engineer that the existing catch is inadequate.

MATNTENANCE SCHEDULE

The contractor shall be responsible for installing, monitoring,
maintaining, repairing, replacing and removing all of the erosion and
sedimentation controls or appointing a qualified subcontractor to do
so. Land Use Consultants shall inspect the erosion controls on a
regular basis to ensure compliance with the plans and specifications.

Maintenance measures will be applied as needed during the entire
construction cycle. After each rainfall, a visual inspection will be
made of all erosion and sedimentation controls to insure their
continuing function as designed.

1. Haybale barriers and silt fence shall be inspected and repaired
once a week or immediately following any significant rainfall.
Sediment trapped behind these barriers shall be excavated when
it reaches a depth of 6 inches and redistributed to areas
undergoing final grading. Should the haybale barriers prove to
be ineffective, the contractor shall replace them and reinforce
them with silt fencing.

2. Stone check dams and perforated riser pipes shall be visually
inspected once a week or after each significant rainfall and
repaired as needed. Sediment trapped behind these devices shall
be removed once it attains a depth equal to 1/2 the height of
the dam or riser. The sediment removed shall be distributed

-~off-site or to an area undergoing final grading. The sediment
and the removal thereof shall be handled in a manner which does
not promote erosion or sedimentation.
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EROSION CONTROL REMOVAL .

1.

An area is considered stable if:
A, It is paved.
B. The seeded areas have 80% growth of planted seeds.

Haybales and silt fence shall be removed once the areas upstream
are stable. The haybales and silt fence shall be disposed of
legally and properly off-site. All sediment trapped behind
these controls shall be:

A, Distributed to an area undergoing final grading.

B. Graded in an aesthetic manner to conform to the topography,
fertilized, seeded and mulched in accordance with the rates

previously stated.

The sediment trapped behind/around/in stone check dams, perfo-
rated risers, and detention basin, shall be removed and relocat-
ed off-site or to an area undergoing final grading.

The sediment trapped by these devices shall not be regraded
locally since they exist in drainage ways. The rip-rap from the
check dams and risers may be either: (1) removed or (2) regraded
in an aesthetic manner which does not inhibit flow or create
erosion.

Once all the trapped sediments have been removed from the
temporary sedimentation devices, the disturbed areas must be
regraded in an aesthetic manner to conform to the surrounding
topography. Once graded these disturbed areas must be loamed
(if necessary) fertilized, seeded and mulched in accordance with
the rates previously stated.

CONCILUSTION

The construction of Fallbrook Woods, if constructed as detailed on
these plans and according to this report, should not result in any
significant erosion or sedimentation either on or off site.

Prepared by:
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Mr. Joseph E. Gray, Jr.
Director of Planning
City Hall

389 Congress Street
Portland, Maine 04101

Fallbrook Woods Boarding Health Care Facilitv

Dear Mr. Gray:

On behalf of Fallbrook, Inc., I am writing you to request credits
for discharge into the comblned stormwater and sewer system. As
you may be aware, Fallbrook, Inc. is prop051ng a 56 bed boarding
health care facility off Ray Street in Portland. This fac1llty
will discharge into the existing combined sewer system in Ray
Street by extending the existing sewer system to the proposed
facility.

It is our understanding that the City of Portland is under a
consent decree from the State of Maine Department of Environmen=
tal Protection to remove stormwater from combined systems at a
ratio of 5:1 (stormwater : sewage inflow). I have spoken with
both Ms. Melodie Esterberg of your office and Mr. William Goodwin
of Public Works whom both thought that credits would be available
for this project. I understand that there is no formal process
in place for this request so Melodie suggested I put the request
directly to you.

As originally approved by the <City of Portland, this site
contained 65 condominiums, of which 28t were located in the area
in which the new facility is proposed. This would translate to
the following flows into the combined system.

Total Flow = 28 units x 2 bedrooms/unit x 120 GPD* = 6720,
GPD

For the proposed project we are projecting.the following flows:

56 beds x 100 GPD* = : 5600 GPD
25 employees x 15 GPD/employee =__375 GPD
Total flow 5975 GPD

* Based on the State of Maine Subsurface Wastewater Disposal
Rules, Chapter 241.

LAND PLANNERS - ENGINEERS » SURVEYORS ONE INDIA STREET « PORTLAND, MAINE 04101 < 207-772-8392
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Therefore the total credits requested for the Fallbrook Woods
facility would be:

. i
Credits Required = 5975 GPD x 5 = 29,875 GPD

I trust that this information is sufficient, should you require
anything further, please call. :

Respectfully,

Hhor> F UL

William R. Walsh

WRW/b

c.c.: Mr. Stephen Guthrie
Mr. Robert Feeney

Ms. Melodie Esterberg - Portland Planning Dept.
Mr. William Goodwin - Portland Public Works



The boarding facility is proposed to be triangular in plan and open in the
center for a landscaped courtyard. A total of 38 beds are proposed, with
single - and two-bed room occupancy. Ten staff persons will be on site
during the day, with fewer on premises at night. As the enclosed floor plan
{Attachment 3) indicates, the main entry is to be located in the center of
one side of the triangle. A reception area, offices, lounges, a laundry,
library, kitchen and other common facilities flank the entry area.
Residents” rooms are concentrated along the other two sides of the triangle,
with a dining/activity room, nurse’s station and lounge located at the three
points of the triangle.

The concept plan shows 24 parking spaces; 15 spaces are located in front of
the main entry, with an additional 9 spaces (for staff) shown immediately
south of the building. According to the zoning ordinance”s parking
standards, a total of 18 parking spaces would be required (1 space for each
5 beds or major fraction thereof, plus 1 space for each employee).

The attached site plan also shows in concept how the balance of the
subdivision”s land area might be developed in the future. At this time, the
applicant envisions a P.R.U.D. for elderly persons who are able to live in a
more independent setting. While the applicant has no immediate development
plans, this concept site plan is shown to give the Board the "big picture"
and to identify any issues which might affect future development in order
that they might be resolved at this time.

ISSUES TO BE RESOLVED

In a preliminary review of the submitted plans and the Planning Department’s
files on the Fallbrook subdivision, the following issues have been
identified as needing resolution:

1)  Amendment to the Recording Plat

The original subdivision for this property was approved in 1985. The
subdivision was known at the time as Ray Street Townhomes. In 1990, a
successor owner, Merreal Corporation, sought and received approval for
a sectional recording of the condominium project (renamed Fallbrook
Condominiums), which would allow the project to be developed in 4
phases and would keep the amount of the required performance guarantee
reasonable. Under the sectional rscording, the same total number of
units (98) were to be developed over the 4 phases.

To date, only Phase I has been constructed; twenty five (25) of the
twenty eight (28) dwellings proposed having been completed. (When
Fallbrook Inc. acquired the remaining 13.33 acres of land, they also
acquired development rights for the remaining three units.)

As the proposed development does not correspond to the 4 phases
envisioned in the 1990 sectional recording approval, it will be
necessary for the applicant to submit a revised recording plat. The
revised recording plat will need to show how the remainder of the
developable property is to be delineated from the immediate project
site.



2)

Completion of Required Phase I Site Improvements

At the time of the 1990 sectional recording approval, a list of site
improvements to be completed under each phase was developed. Although
most of the required Phase I improvements have been completed, a tot
1ot and basketball court are still to be constructed and remain as
Phase I obligations. The present applicant, the condominium
association, and RECOLL Management (which still controlls the
condominium association) will need to come to an agreement regarding
responsibility for completing outstanding Phase 1 site improvements
before any subsequent development can be approved. The three parties
will also need to provide evidence of an agreement regarding the
maintenance of the private road within the development. The applicant

is prepared to discuss at the workshop how these issues might be
resolved.

As stated above, the enclosed plans and drawings are intentionally
conceptual and are intended for the applicant to get initial feedback

from the Board as to the proposed combination of uses and functional
relationship between them.

Attachments:

1. August 10, 1992 letter from David Haynes of Land Use Consultants,
representing applicant

2. Preliminary Site Plan for Fallbrook Woods

3. Preliminary Building Elevations and Floor Plan for Fallbrook Woods

4,

Revised Recording Plat for Phase I Fallbrook Condominiums



CITY OF PORTLAND, MAINE

MEMORANDUM
TO: Chair DeCourcey and Members of the Portland Planning Board
FROM: Deborah Andrews, Senior Planner

DATE: September 29, 1992

SUBJECT: Site Plan, Subdivision and Conditional Use Review of Proposed
Elderly Care Facility located off Ray Street; Fallbrook Inc.,
Applicant

On August 25, representatives of Fallbrook Inc. appeared before the Planning
Board to present concept plans for Fallbrook Woods, a 28-unit licensed board
care facility for the elderly to be located off Ray Street, adjacent to
Fallbrook Condominiums. Since the August workshop, the applicant has
refined plans for the project and, at the Board”s request, submitted
additional information regarding the relationship and legal agreements
between Fallbrook, Inc. (the applicant) and the owners of Fallbrook
Condominiums, from which Fallbrook Inc. acquired the land for the proposed
project. On Tuesday, the Board will continue its review of the applicant”s
site plan, conditional use and amended subdivision application.

SUBDIVISION REVIEW

As the Board will recall from the first workshop, Fallbrook Inc. recently
acquired from MERREAL Corporation the remaining 12.64 acres of undeveloped
property within the approved Fallbrook Condominium subdivision. While the
original subdivision called for a 4-phase condominium development, only the
first phase was completed when the present applicant acquired the remaining
land in 1991. As is obvious from the proposed plan, the present owners do
not intend to develop the remaining 3 phases of the original project, but
rather to construct the proposed congregate care facility on a portion of
the remaining land. Accordingly, an amendment to the previously approved
subdivision will need to be approved. In essence, the revision consists of
the splitting of the parcel into two lots. Whereas the original. subdivision
called for a single lot with multiple condominium units to be developed over
4 phases, the revised subdivision calls for 2 lots - one of which has
multiple condominium units (Fallbrook Condominium), and the other of which
has a single, multi-unit structure (Fallbrook Woods congregate care
facility). Fallbrook Inc., developers of the congregate care facility, and
the condominium association are co—applicants for the amendment to the
subdivision. (Within a matter of days, the condominium association will own
the first parcel outright, eliminating MERREAL Corporation”s interest in the
project). -



At the Board”s last workshop there was discussion of the rights and
responsibilities of the respective owners regarding various aspects of both
projects. As is clear from the enclosed attachments, completion of the site
amenities required under the Phase I Fallbrook Condominium development is
solely the responsibility of the condominium association. MERREAL
Corporation is in the process of transferring to the condo association the
necessary funds to complete the improvements and we expect to have a fully
executed agreement between parties regarding this issue before the public
hearing. Paul Mergener, president of the Fallbrook Condominium Association,
will be available at Tuesday”s workshop to discuss plans for completing the
required improvements.

Regarding use and maintenance of the shared access road (Merrymeeting
Drive), Attachments 3 and 6 are pertinent. Attachment 3 is a copy of the
quit claim deed which includes the easement for the right of way.
Attachment 6 is a copy of the roadway maintenance agreement being finalized
between Fallbrook Inc. and Fallbrook- A Condominium.

Two final notes regarding the proposed subdivision: First, as the Board
might recall from the preliminary workshop, Fallbrook Inc. acquired the
rights to conmstruct 4 remaining units within the Fallbrook Condominium lot
when it acquired the remaining land. As Attachment 5 indicates, Fallbrook
Inc. is relinguishing those development rights. It is anticipated that the
required Fallbrook Condominium site improvements will be constructed in the
approximate location of these unbuilt units. Second, the applicant had
earlier discussed the possibility of dividing the remaining 12.64 acres into
two lots. For a variety of reasons, they have elected not to divide the
parcel.

SITE PLAN REVIEW

The basic site plan for Fallbrook Woods has changed very little since the
Board”s initial review. Attachment 1 is Land Use Consultants” detailed
description of the proposed site plan. 1In brief, lot coverage of the
proposed development is 1.49 acres or 11.8 percent of the 12.64 acre site.
The 27,600 square foot building is triangular in plan with a central open
landscaped courtyard. The facility is to feature 28 units, designed for
either single or double bed occupancy. Flanking the main entry, which faces
Merrymeeting Drive and the Fallbrook Condominium project, are administrative
offices and other common facilities. Residents” rooms are concentrated
within the other 2 sides of the triangular structure. A dining/activity
room, nurses station, and lounge are located at the three corners.

Principal access to the facility is from Ray Street over Merrymeeting Drive,
a private way. Merrymeeting Drive, which was constructed as part of the
Fallbrook Condominium development, will be extended approximately 450 feet
to serve this project. In addition, a 16-foot wide gravel emergency access
road will be constructed from Ray Street, opposite Nevada Avenue, connecting
to the end of Merrymeeting Drive. The emergency lane will be gated at both
ends, with a Knox lock. The access scheme within the project has been
approved by Lt. Wallace Garroway, Fire Prevention Bureau, and Bill Bray,
Traffic Engineer. Regarding the development”s traffic impact on area, Mr.
Bray is satisfied that the proposed project represents a decrease in
potential impact from the originally approved condominium project.



The site plan provides for a total of 21 parking spaces. This count has
been based on maximum capacity of the building with all 28 rooms in double
room occupancy, and the expectation of 10 staff persons on site at any one
time. While full double room occupancy is not anticipated, the developers
have projected the most intensive use for purposes of parking calculation.
The proposed parking meets the requirements of the ordinance.

The applicant has submitted a thorough wetland study and stormwater
management report, which have been reviewed by Planning Staff Engineer,
Melodie Esterberg. Included in this packet is a memo from Ms. Esterberg
regarding the project”s provisions for stormwater management and
sedimentation & erosion control (Attachment 11).

Regarding design of the structure and its compatibility with surrounding
development, there is no question that the proposed use is an institutional
one and as such the multi-unit building will be distinct from other types of
residential structures in the vicinity. However, its building materials
(clapboard siding, asphalt shingle roof), together with its heavily wooded
screening from most other developments in the area, makes for a reasonably
compatible development.

Regarding landscaping and screening after development, the lot will remain
mostly wooded with the exception of the immediate development site. New
trees and shrubs will be planted adjacent to the parking areas and around
the perimeter of the building. The plan also includes tree preservation
provisions. Jeff Tarling, City Arborist, has not yet had an opportunity to
review the landscaping plan.

CONDITIONAL USE REVIEW

In reviewing the request for an institutional use in an R-3 residential
neighborhood, the Board will consider the impact of the institutional use’s
operations on surrounding residential development. As stated above, from a
traffic perspective, the project will have a relatively minimal impact.

Few, if any, of the residents are expected to own a car and visitation is
generally light. There will be no more than 10 staff persons on site at any
one time. Bob Feeney, who is to manage the proposed development, will be
available at Tuesday”s meeting to discuss other operational considerations.

ATTACHMENTS:

1. 9/15/92 letter from Land Use Consultants summarizing proposed project.

2. 9/14/92 letter from Fallbrook Inc.

3. Quit Claim Deed

4. Executed agreement between MERREAL Corp & Fallbrook Inc. for transfer
and assumption of Special Declarant Rights

5. Draft agreement between Fallbrook Inc. & Fallbrook, A Condominium Unit
Owners Association re: Special Declarant Rights

6. Draft Roadway Maintenance Agreement

7. Copy of proposed recording plat, with referenced Phase 1 subdivision
attached '

8. Proposed Site Plan

9. Proposed Drainage Plan

10. Proposed Building Elevations

11. Memo from Development Review Coordinator, Melodie Esterberg, regarding
stormwater management

12. Excerpt from submitted Stormwater Management Report



J. David Haynes, R.L.A.
David A. Kamila, P.E.

Bradley H. Hare, R.L.A.
Frederic Licht, Jr., P.E.
LAND USE CONSULTANTS INC John D. Roberts, P.L.S.

September 15, 1992

Portland Planning Board
City Hall

389 Congress Street
Portland, ME 04101

Attention: Deborah Andrews

Fallbrook Woods, Off Ray Street, Portland, Maine

Dear Board Members:

On behalf of Fallbrook, Inc., we forward herein a Site Plan
Review submission for the Fallbrook Woods healthcare boarding
facility located off Ray Street on Merrymeeting Drive. The
enclosed plan and technical documentation have been prepared in
accordance with Chapter 14, Portland Land Use Ordinance, Article
V, Sections 14-521 through 14-540, Site Plan. Also, with this
submission, we are seeking Conditional Use approval for
development of an intermediate care facility in an R-3 2zone as
specified under Article III, Section 14-78 Conditional Use.

Plans and technical documentation submitted as a part of this
application are as follows: '

1) Standard Boundary Survey, prepared by Land Use
Consultants, Inc., dated 9/15/92, sealed by John
D. Roberts, PLS #1155, Sheet 1 of 8.

2) Existing Conditions Plan, prepared by Land Use
Consultants, Inc., dated 9/15/92, Sheet 2 of 8.

3) Pre-Development Drainage Plan, prepared by Land
Use Consultants, Inc., dated 9/15/92, Sheet 3 of
8.

4) Grading and Utilities Plan, prepared by Land Use
Consultants, Inc., dated 9/15/92, Sheet 4 of 8.

5) Illustrative Landscape Layout and Details Plan,
prepared by Land Use Consultants, 1Inc., dated
9/15/92, Sheet 5 of 8.

-

LAND PLANNERS - ENGINEERS - SURVEYORS ONE INDIA STREET - PORTLAND, MAINE 04101 - 207-772 8392



t

LAND USE CONSULTANTS INC

6) Post-Devleopment Drainage Plan and Erosion
Controls, prepared by Land Use Consultants, Inc.,
dated 9/15/92, Sheet 6 of 8.

7) Construction Details, prepared by Land Use
Consultants, Inc., dated 9/15/92, Sheet 7 of 8.

8) Construction Details, prepared by Land Use
Consultants, Inc., dated 9/15/92, Sheet 8 of 8.

9) Building Elevations Plan, prepared by
Architectural Design Concepts, Inc.

10) Deed from MERREAL Corp. (MMII Real Estate
Corporation) for Fallbrook Inc., dated December
20, 1991, CCRD Bk. 9831, Pg. 59, showing title to
the project area.

11) ™"Wetland Delineation of the Ray Street Development
in Portland, Maine", by Eco-Analysts, Inc., P.O.
Box 224, Bath, ME 04530, dated 9/11/92.

12) Stormwater Management Report, prepared by land Use
Consultants, Inc., dated 9/15/92. (To be
submitted under separate cover.)

13) Erosion and Sedimentation Control Report, prepared
by Land Use Consultants, Inc., dated 9/15/92.

Background

Fallbrook Woods is to be developed on the remaining undeveloped
122.64 acre site of the Fallbrook Condominiums. The original
project know as Ray Street Town Homes contemplated construction
of 98 dwelling units and was approved by the Planning Board for
the Liberty Group, Inc. on September 10, 1985. Rights to develop
the project were subsequently conveyed to Merrymeeting
Developers, Inc. with revised Site Plan and PRUD approvals from
the Planning Board on November 10, 1987. In November of 1988,
Merrymeeting Developers, which was at that time experiencing
financial difficulties, conveyed their rights in the project to
MM II Real Estate Corporation, a subsidiary of Maine Savings
Bank. MM II, or MERREAL as it was later know, then contracted
with R. Risbara Construction Co., Inc. to complete construction

~of Phase I. Of the 32 condominium townhouses approved, 25 are

completed and occupied, 3 remain unfinished, and rights to
develop the last 4 have been acquired by the present applicant.
Fallbrook Inc. expects to give up its right to construct the last
4 units contingent upon State and local approval to develop the
proposed boarding healthcare facility.
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Planning Board approvals required by Fallbrook, Inc. to construct
this project include Site Plan and Conditional Use as well as a
new Recording Plat for filing at the CCRD to supersede the prior

sectional recording approved May 1990. Approvals from the
Department of Environmental Protection include a Transfer of
Permit and an Amended Site Location of Development. Also, a

Nationwide 26 filing to alter less than an acre of wetlands will
be submitted to the Army Corp of Engineers.

Project Description

Fallbrook Inc. proposes to construct a single story boarding
healthcare facility for the elderly called Fallbrook Woods. Lot
coverage including building, paving and roads is 1.49 acres or
11.8 percent of the 12.64 acre site. The 27,600 sq. ft. building
is triangular in plan with a central open landscaped courtyard.
The 28-room facility is designed for both single or double bed
occupancy as need may dictate. It is anticipated that ten (10)
staff personnel will operate and maintain the facility during the
day with fewer personnel at night. The main entry is located in
the center of the front side with a reception area, office,
lounge, laundry, 1library, kitchen and other common facilities
flanking. Residents rooms are located within the other two sides
of the triangular building. A dining/activity room, nurses
station, as lounge are located at the three corners.

Access vs. Parking

Access to the facility is from Ray Street over Merrymeeting
Drive, a private way. Merrymeeting Drive, a 24-foot paved road,
will be extended approximately 450 feet from its current length
of 580 feet (1030 ft. total). In addition, a 16-foot wide gravel
road for emergency access will be constructed from Ray Street,
opposite Nevada Avenue, around the rear of the building to the
end of Merrymeeting Drive.

Vehicles will enter the site from Merrymeeting Drive via a
one-way looped driveway with an entrance drop-off area. Short
service drives are provided to each end of the building.
Perpendicular parking for 21 cars is provided off the entry loop
and the service drives with 3 of the spaces adjacent to the front
entry designated for handicapped use.

~Utilities

1) Water: Water service will be provided by extending the
existing 8 inch main in Merrymeeting Drive to the end of the
proposed road extension. At this point, a hydrant will be
installed adjacent to the road and a service lead will be
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2)

3)

4)

5)

run to the mechanical room at the southwest corner of the
building. This service will be used for domestic water as
well as to charge the building’s sprinkler system.

Gas: Gas service, like water, will be provided by extending
an existing 6 inch main in Merrymeeting Drive.

Telephone, Electric, CATV: These services will be extended
underground from existing services along Merrymeeting Road
to the end of new road construction. From here underground
service leads will be run to the building mechanical room.

Sanitary Service: An existing combined sanitary/stormwater
line extends up Ray Street between Jersey and Nevada
Avenues, terminating with a manhole and 12 inch V.C. stub.

The existing Fallbrook condominiums utilize a gravity system
exiting the units and discharging to a pump station on the
northeast side of the property. From here the wastewater is
pumped to a gravity sewer in Allen Avenue via an easement
across land now or formerly of Libby.

To service this project, we propose to extend the Ray Street
sewer to a point opposite the proposed emergency access
road. From here a gravity service lead will be extended
along the emergency access road to the rear of the building.

Storm Water: The propbsed site encompasses portions of
two separate watersheds. The first watershed drains
westerly toward the abutting "Residences" condominium

project into an existing culvert.

The second watershed encompasses the southern portion of the
proposed healthcare facility and remaining site. This
watershed drains via an existing intermittent stream toward
the corners of Ray Street and Florida Avenue. At this point
it discharges into the combined sanitary/stormwater system
in Ray Street via a 10 inch CMP inlet.

The majority of the developed run-off will be diverted into
the combined system in Ray Street. Detention basins will be
utilized to regulate post-development peak flows to
pre-development levels. Unlike the prior stormwater
designs, detention basins will be situated outside a
wetland areas consistent with current environmental

-standards. Reference is made to the stormwater Management

and Wetland Delineation Reports submitted herein.
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Financial and Technical Capability

Fallbrook, Inc. is headed by principals Stephen Guthrie and
Robert Feeney. This team is experienced and qualified to offer
healthcare services. Steve Guthrie is a professional financial
consultant and Vice President with Shearson Lehman Brothers in

Portland. Bob Feeney is an experienced healthcare professional
being Administrator and an owner of Falmouth Manor, a residential
care facility for the elderly, located on Winn Road, Falmouth.

Fallbrook, 1Inc. has engaged Land Use Consultant, Inc. and
Architectural Design Concepts, Inc. to meet technical
requirements of the project. LUC 1is responsible for site
engineering and permitting with ADC providing building design and
construction administration services.

Estimated project cost is $1,500,000, which is to be financed
through the Maine Health and Higher Education Facility Authority.
Assuming timely approvals from the City and DEP, construction is
expected to start in late fall 1992 with completion in late
spring 1993.

We trust the contents of this submission meet the City’s

requirements for Site Plan Review. In that regard, we 1look
forward to a workshop meeting with the Board on September
29,1992. In the meantime, please feel free to call- with

questions or for follow-up information if required.
Very truly yours,

[l

J. Dav aynes
President

JDH:1m
Enclosures:
cc: Mr. Robert Feeney

Mr. Stephen Guthrie
Mr. George Razoyk, Architect
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AGREEMENT FOR TRANSFER AND ASSUMPTION OF
SPECIAL DECLARANT RIGHTS IN
FALLBROOR, R CONDOMINIUM

This Agreement is made by and between MERREAL CORP., a
Delaware corporation with a2 place of business in Portland, Maine
{hereinafter "Transferor¥) and FALLBROOK, INC., a Maine
corporation with a mailling address of 7 Shady Lane, Falmouth,
Maine 04105 {(hereinafter “Transferee®).

WHEREAS, Transferor is the helder of certain Special
Declarant Rights in a condominium development knoyn as Fallbrook,
a Condominium, located on Ray Street in Portland, Maine (the
"Condominium®) and created pursuant to a Declaration under the
Maine Condominium Act of the Maine Ravised Statutes Annotated, as
amended, Title 33, Chapter 31 et seq., which Declaration is dated
April 20. 1989 and recorded in the Cumberland County Registry of
Desds in Book 8730, Page 206, and amended by Amendment dated
October 30, 1989 and recorded in said Registry in Book 8963, Page
159, Second Amendment dated May 11, 1990 and recorded in said
Registry in Bock 9172, Page 23, and Third Amendment dated August
1, 1290 and recorded in said Registry in Book 9267, Page 150,
together with the Plat and Plans, which are Exhibits te the
Declaration, recorded in said Registry in Plan Book 178, Page &6,
Plan Book 182, Page 14 and Plan Book 185, Page 15 (the
"Declaration®); and

WHEREAS, Transferor has agreed to transfer and assign to
Transferee all its rights to conmstruct, create and convey
Fallbrock Condominium Units 29, 30, 31 and 32.

NOW THEREFORE, in congideration of One Dollar ($1.00) and
other valuable consideration:

1. Transfesror hereby gives, bargains, sells, conveys,
assigns and transfers to Transferee, its successors and assigns,
the follewing Special Declarant Rights in and to the Property and
Transferee hegeby accepts such Special Declarant Rights:

a) the rights under Article 8 of the Declaration to
construct the following improvements indicated on the Plat
and Plans filed with the Declaration and as indicated on a
certain site plan as revised through May 9, 198% as approved
by the City of Portland on November 10, 1987 and recorded in
the Cumberland County Registry of Deeds in Flan Book 168,
Page 55 and as revised on June 12, 1989 and recorded in the
Cumberland County Registry of Deads in Plan Bock 173, Page
47: units 29, 30, 31 and 33, being 4 condominium units
proposed for development cn the Property, as described in
sald Declaratiocn, including all limited common elements
appurtenant to saild units and related alterations and
improvements to the common elements including without
limitation the excavation and alteration of the surface of
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the sarth and the constructien of foundations, buildings,
driveways, landscaping and utility lines ([all collectively
the "Units®); and

b} +the right to use all easements reserved unhder
Article 4 of the Declaration for the completion of the Unilts
and the marketing and sale thereof including the right to
maintain sales offices, management offilces, signs
advertising the Condeminium and models as may be necessary
and appropriate for the marketing and sale of the above.
proposad Units; and

¢} the development rights necessary or appropriate to
amend the Declaratlon to create the Units, and to reallocmate
the Common Element Interest, Common Expense, Liability and
Vote in accordancs with Section 2.2 of the Declaration and
the Maine Condominium Act; and

d) all other rights, including real property rights in
and te the Property, whether established under the
provisions of the Daclaration, the Maine Condominium Act or
otherwiee, which are necessary or appropriate to construct
and creatas the above Units and appurtenant Limited Common
Elements and any related interests and rights in said
Condominium according to the Declaration, and to implement
and complete the sale of said Unite. All of the foregoing
rights are subject, however, to all rights, terms and
conditions of the Declaration and all provisions of the
Maine Condominium Act.

£2. Transferes and Transferor agree that Transferee shall be
the "Declarant" with respect to all improvements constructed and
created by Transferee, and Transferee hereby assumes all duties,
cbligatjions and liabilities related thereto, including without
limitation the obligationz arising under the Maine Condominium
Act tu prepare and deliver a Publiec Offering Statement and to
warrant all improvements to purchasers of said Units., Transferee
acknowledges that it iz a “successor declarant® and not an
Taffiliate” of Transferor, for purposes of Bection 1603=-104 of
the Maine Condominium pct. Transferee shall not ke the
"Declarant™ with respect to any other improvements, and
Transferor excepts and reserves all rights except as herein
e¥prassly transaferred.

3. Tranaferor hereby assigns and transfers te Transferee
all its right, title and interest in and to any and all land use
and environmental approvals and permits relating to the Special
Declarant Rights herein transferred.

Raference is made to a transfer and asaignment of the abave=
described Special Declarant Rights from R. Risbara Construction
Co., Inc. to Merreal Corp. dated November 21, 1990 and recorded

in the Cumbarland County Registry of Deeds in Book 9828, Page
205.

=)
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IN WITNESS WHEREOF, the parties have executed this Agreement
this RIST day of December, 1991.

TRANSFEROR
Merreal A#Cn

By: < F CZ’J@&’Q

1T s -??"'ﬁé,s,/ AEA T

TRANSFEREE

rook, Inc.
4225%%?4& ££Qg=§ By :
Wi 'Itvice Presldent
STATE OF HAINE
COUNTY OF CUMBERLAND, 88. Dacembar X { , 1881

P Parsonally appeared the above—pamed
MI’_—_' of Merreal
Corp., and acknowliedged the foregoing instrument to be his free

act and deed in his said capacity and the free act and desd of
sald Merreal Corp.

Before me,
R
FOTARY PURG, MAKE

£ TORASRIN DPRES APRIL 22, 1523
Type of Print Name

STATE OF MAINE

COUNTY OF CUMBERLAND, ,SS. ar/ 29[
Perscnally appeared the above-named _Stephen Guthrie ¢ Vice-

President of Fallbrook, Inc. and acknowledged the forsgoing
instrument to be his free act and deed in his sald capacity and
the free act and deed of =zaid Fallbrook, Inc.

DAROGZOFB
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AGREEMENT FOR TRANSFER AND ASSUMPTION OF
SPECIAL DECLARANT RIGHTS IN
FALLBROOK, A CONDOMINIUM

This Agreement is made by and between Fallbrook, Inc. a
Maine corporation with a mailing address of 7 Shady Lane,
Falmouth, Maine 04105 (hereinafter "Transferor") and Fallbrook, A
Condominium Unit Owners’ Association, Inc., a Maine non-profit
corporation with a mailing address of
;, Maine (hereinafter "Transferee").

[ J—

WHEREAS, Transferor is the holder of certain Special
Declarant Rights in a condominium development known as Fallbrook,
A Condominium, located on Ray Street in Portland, Maine (the
"Condominium") and created pursuant to a Declaration under the
Maine Condominium Act of the Maine Revised Statutes Annotated, as
amended, Title 33, Chapter 31 et seq., which Declaration is dated
April 20, 1989 and recorded in the Cumberland County Registry of
Deeds in Book 8730, Page 206, and amended by Amendment dated
October 30, 1989 and recorded in said Registry in Book 8969, Page
159, Second Amendment dated May 11, 1990 and recorded in said
Registry in Book 9172, Page 23, and Third Amendment dated August
1, 1990 and recorded in said Registry in Book 9267, Page 190,
together with the Plat and Plans, which are Exhibits to the
Declaration, recorded in said Registry in Plan Book 178, Page 66,
Plan Book 182, Page 14 and Plan Book 185, Page 15 (the
"Declaration"); and

WHEREAS, Transferor has agreed to transfer and assign to
Transferee all its rights to construct, create and convey
Fallbrook Condominium Units 29, 30, 31, 32.

NOW THEREFORE, in consideration of One Dollar ($1.00) and
other valuable consideration:

1. Transferor hereby gives, bargains, sells, conveys,
assigns and transfers to Transferee, its successors and assigns,
the following Special Declarant Rights in and to the Property and
Transferee hereby accepts such Special Declarant Rights:

a) the rights under Article 8 of the Declaration
to construct the following improvements indicated on
the Plat and Plans filed with the Declaration and as
indicated on a certain site plan as revised through May
9, 1989 as approved by the City of Portland on November
10, 1987 and recorded in the Cumberland County Registry
of Deeds in Plan Book 168, Page 55 and as revised on
June 12, 1989 and recorded in the Cumberland County
Registry of Deeds in Plan Book 179, Page 47: wunits 29,
30, 31, 32, being 4 condominium units proposed for
development on the Property, as described in said
Declaration, including all limited common elements
appurtenant to said units and related alterations and

e T e

51 e



improvements to the common elements including without
limitation the excavation and alteration of the surface
of the earth and the construction of foundations,
buildings, driveways, landscaping and utility lines
(all collectively the "Units"); and

b) the right to use all easements reserved under
Article 4 of the Declaration for the completion of the
Units and the marketing and sale thereof including the
right to maintain sales offices, management offices,
signs advertising the Condominium and models as may be
necessary and appropriate for the marketing and sale of
the above proposed Units; and

c) the development rights necessary or
appropriate to amend the Declaration to create the
Units, and to reallocate the Common Element Interest,
Common Expense, Liability and Vote in accordance with
Section 2.2 of the Declaration and the Maine
Condominium Act; and

d) all other rights, including real property
rights in and to the Property, whether established
under the provisions of the Declaration, the Maine
Condominium Act or otherwise, which are necessary or
appropriate to construct and create the above Units and
appurtenant Limited Common Elements and any related
interests and rights in said Condominium according to
the Declaration, and to implement and complete the sale -
of said Units. All of the foregoing rights are
subject, however, to all rights, terms and conditions
of the Declaration and all provisions of the Maine
Condominium Act.

2. Transferee and Transferor agree that Transferee shall

‘be the "Declarant" with respect to all improvements constructed

and created by Transferee, and Transferee hereby assumes all
duties, obligations an liabilities reldted thereto, including
without limitation the obligations arising under the Maine
Condominium Act to prepare and deliver a Public Offering
Statement and to warrant all improvements to purchasers of said
Units. Transferee acknowledges that it is a "successor
declarant" and not an "affiliate" of Transferor, for purposes of
Section 1603-104 of the Maine Condominium Act. Transferee shall
not be the "Declarant" with respect to any other improvements,
and Transferor excepts and reserves all rights except as herein
expressly transferred.

3. Transferor hereby assigns and transfers to Transferee
all its right, title and interest in and to any and all land use
and environmental approvals and permits relating to the Special
Declarant Rights herein transferred.
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Reference is made to a transfer and assignment of the above-
described Special Declarant Rights from R. Risbara Construction
Co., Inc. to Merreal Corp. dated November 21, 1990 and recorded
in the Cumberland County Registry of Deeds in Book 9828, Page
205.

IN WITNESS WHEREOF, the parties have executed this Agreement

this day of , 1992,
TRANSFEROR
Fallbrook, Inc.
BY:

Witness Its
TRANSFEREE

Fallbrook, A Condominium Unit
Owners’ Association, Inc.

BY:
Witness Its
STATE OF MAINE
CUMBERLAND, SS, ss. Date:
Personally appeared the above-named : P

of Fallbrook, Inc., and acknowledged
the foregoing instrument to be his free act and deed in his said
capacity and the free act and deed of said Fallbrook, Inc.

Before me,

Notary Public

Type or Print Name

STATE OF MAINE
CUMBERLAND, SS, ss. Date:

Personally appeared the above-named ’
of Fallbrook, A Condominium Unit
Owners’ Association, Inc. and acknowledged the foregoing
instrument to be his free act and deed in his said capacity and
the free act and deed of said Fallbrook, A Condominium Unit
Owners’ Association, Inc.

Before me,

Notary Public

Type or Print Name
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This Maintenance Agreement is entered into between
Fallbrook, Inc. (hereinafter COMPANY) and Fallbrook, A
Condominium, through ite governing body the Unit Owners’
Assoclation (hereinafter CONDOMINIUM) .

e

MAINTENANCE AGREEMENT

WITHESSETH

WHEREAS, the COMPANY and the CONDOMINIUM are the owners of
two abutting parcels of proparty located on Ray Street in the
city of Portland: and

WHEREAS, both parcels of land were at one times a single
parcel of land known as Fallbrook, A Condeminium: and

WHEREAS, the COMPANY obtained title to land that comprised a
certain portion of maid former condominium project on December
20, 1991; and

WHEREAS, both parties are desirous of sharing the present
road known as Merrymeeting Drive, the developed portion of which
is presently on CONDOMINIUM land:; and

WHEREAS, the COMPANY ha= succeeded to a portion of the
rights of the former declarant and/or sald declarant?s SUCCesSOre
in interest, lncluding an ecasement over, under and along the
street known as Merrymeeting Drive; and

WHEREAS, the partles agree that they are desirous of sharing
proportionately the expense of maintaining said Merrymeeting
Drive, including any common utility lines:

NOW THEREFORE, in consideration of the mutual covenants
contained herein, the parties hereto agree as follows:

1. The CONDOMINIUM shall arrange for the maintenance of
sald Merrymeeting Drive, ilncluding by way of example, and not of
limitation snow plowing, necessary repair, maintenance and upkeep

of Merrymeeting Drive and any common utility lines contained
therein.

2. The COMPANY and the CONDOMINIUM agree to share equally
the expenses of maintaining Merrymeeting Drive as set forth in
paragraph 1 of this Agreement, from the intersection of Ray
Street and Merrymeeting Drive to the property line between the
condoninium and the property, but not including maintenance for
that portion of Merrymeeting Drive extended by the COMPANY to
service their project, which extaension shall be the sole
responsibility of COMPANY. The CONDOMINIUM shall prepare an
Annual Budget of anticipated maintenance coste for Merrymeeting
Drive, and provide a copy of same to the COMPANY no later than
December lst of each yvear for the subsequent calendar year. As
eXpanses are incurred by the CONDOMINIUM, it shall send a
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atatement of such expenditure to the COMPANY which shall
reimburse the CONDOMINIUM fifty (B0%) percent of such actual
expenses within thirty (30) days after recelpt of notificatlon of
expenditures.
4

3. If roadway deterioration necessitates extracrdinary
expense in excess of normal repairs budgeted for that year, then
the CONDOMINIUM shall notify the COMPANY immediately of such
proposed expanditure. Upcn receipt of proof of such
extraordinary expenditures, the COMPANY shall reimburse the
CONDOMINIUM fifty (50%) percent of such expenditures within
thirty (30) days after presentment,

4. If any amount due and owing under this Agreement is not
paid within the times as specified herein, COMPANY shall be
rasponsible for interest on the amount pald at the rate of ten
(10%) percent per annum.

5, If the COMPANY disputes the accuracy of the
expenditures, it shall notify the CONDOMINIUM promptly of such
dispute. If the parties to this Agreement are unable to resolve
such dispute, then it will be submitted to an arbitration
process, employing an American Arbltration CONDOMINIUM certified
Arbitrator, knowledgeable in the construction trades, whose
decision shall be final and binding on both parties.

&. This Agreement ghall have no effect and the CONDOMINIUM
ghall he respensible for all expenses for the maintenance of said
Merrymeeting Drive until the COMPANY commences construction for
the extensilon of Merrvmeeting Drive into its proposed '
development. Upon commencement of such construction, then the
COMPANY shall reimburse the CONDOMINIUM fifty (50%) percent of
all maintenance expenditures for the disignated portion ef
Merrymeeting Drive per paragraphs 2 and 3 of this Agreenment.

7. It is contemplated by the parties to this Agreement
that the construction of the COMPANY’s Health Care Boarding
Facility may cause abnormal wear and tear on Merrymeeting Drive
requiring unanticipated repailre. Consequently, upon the
concluzion of the construction of the COMPANY’s project, the
COMPANY wlll bear the sole expense and repalr of any such

abnormal wear and tear caused to Merrymeeting Drive by the
construction process.

8. Thie Agreement is expressly limited toward that portion
of Merrymeeting Drive running from the intersection of Ray Street
to the boundary line of the property of the parties. Each party
shall be responsible for the maintenance and upkeep of any and
8ll other roads on thelr respective properties. By way of
example, and not of limltation, the CONDOMINIUM shall be
responsible for all maintenance and upkeep of the Loop Road,
while the COMPANY shall be responsible for the maintenance and
upkeep of the extension of Merrymeeting Drive from its prasent
terminus at the property boundary between the parties into the
COMPANY’s facility.
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9. Should construction of the proposed boarding facility
and the extension of Merrymeeting Drive not commence within onhe
year of the zigning of this Agreement, then it zhall be null and
vold unless both parties agree in writing to extend sald
Agreimant prior to the anniversary date of the first year of its
elgning.

3

10. It is intended by both parties that this Agreement
shall be binding upon the parties, their heirs, successors and
assigns and shall run with the land.

11. The parties represent that they have carefully read the
foregoing Maintenance Agreement and knoew and understand the
contents hereof, and specifically acknowledge the terms hereof
are contractual and not a mere recital.

IN WITNESS WHEREOF the parties have set their hands and
seals as of the date =et forth next to each slgnature below.
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CITY OF PORTLAND, MAINE

MEMORANDUM
TO: Deb Andrews, Senior Planner MﬂJ;U/ E ﬁzj
FROM: Melodie A. Esterberg PE, Development Review Coordiégfglﬂﬁpj/ ’ k

DATE: September 29, 1992

SUBJECT: Fallbrook Woods

I have reviewed the plans for Fallbrook Woods with regards to stormwater
management and erosion and sedimentation control. My comments are as
follows:

STORMWATER MANAGEMENT

As stated in the Stormwater Managment Report (attached), the site is
primarily wooded with three wetlands. The wetlands were delineated by Eco-
Analysts Inc and located by Land Use Consultants as shown on the drainage
plans. None of the wetlands are DEP jurisdictional wetlands. Any work
within the wetlands will require a permit from Army Corps of Engineers. The
construction of the emergency access road will most likely be permitted
under Nationwide Permit 26.

The site is divided into two watersheds. Watershed A is smaller in area and
located in the northwest corner of the site. Two small wetlands are located
in this watershed. These two wetlands are separated by an existing gravel
road. The proposed access road will follow the existing road and will
minimize intrusions into the wetland. Stormwater will be collected in a
detention basin located west of the access road. This basin will be
connected to the wetland east of the access road with dual culverts. This
will provide additional storage capacity for the larger storm events. The
outlet to the detention pond is sized to limit the post development peak
flows to less than existing peak flows. The stormwater will then flow to an
existing 12 inch pve culvert which is part of the stormwater system at the
Residences condominium project. This sytem ties into the stormdrain in
Allen Avenue.

Watershed B consists of the remainder of the site. This area drains to the
wetland located in the southeast corner of the site. There is an
intermittant stream which begins in this wetland and flows to the southeast
corner of the property and then follows the property line between the Gailey
and Castonia properties prior to entering a 10 inch pipe which ties into the
combined sewer in Ray Street. The stormwater calculations show that the
existing pipe does not have sufficient capacity to handle the existing
runoff from the site and water ponds in the swale and wetland. The
developed portion of the site contributing to this sewer consists of the
rear portion of the building and courtyard, the gravel emergency access road
and a very small section of the parking area. Stormwater will be collected
in two detention basins located north of the emergency access road. The
stormwater management system is designed to ensure that post-development
peak flows are less than existing peak flows. After exiting the detention
ponds the stormwater will flow through the wetland and into the intermittent

stream. Detaining the runoff at the upper reaches of the watershed and
controlling the flows to less than existing rates, should minimize the
impact of this development on the combined sewer sytem.



SEDIMENTATION AND EROSION CONTROL PLAN

A detailed sedimentation and erosion control plan has been submitted for
this project. Erosion control measures included are hay bales, siltation
fencing, stone checkdams, riprap channels, riprap aprons on all culverts,
mulching, temporary and permanent seeding. If the project is constructed as
specified in the erosion control plan, there should be no significant
erosion or sedimentation either on or off the site.
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LAND USE CONSULTANTS INC

September 18, 1992 2608

STORMWATER MANAGEMENT REPORT
FALLBROOK WOODS
PORTLAND, MAINE

INTRODUCTION

This report addresses the stormwater analysis conducted for the
proposed Fallbrook Woods in Portland. The owner, Fallbrook
Incorporated, proposes the construction of a 56-bed boarding
health care facility. The project will consist of a single
building and associated parking areas, a site access drive and
gravel fire lane.

The site contains 12.6 acres and is located on an undeveloped
back parcel west of Ray Street and south of Allen Avenue in the
North Deering area of Portland. The site gains access to Ray
Street over Merrymeeting Drive; a private way extending westerly
from Ray Street which is the access drive for Fallbrook Condomin-
iums. Merrymeeting Drive dead-ends near the site boundary. Much
of the area adjacent to the parcel is residentially developed.

METHODOLOGY .

For this study, a clone of the Soil Conservation Service (SCS)
TR-20 Computer Modeling Method was used. This method was used to
evaluate the peak flow rates for the 2, 10, and 25-year recur-
rence interval storm events for the pre(1981) and post-develop-
ment conditions. The SCS Type III, 24-hour storm distribution
was used.

The software used for the analysis was Hydrocad Version 3.02
developed by Applied Microcomputer Systems of Chocorua, N.H.

SITE TOPOGRAPHY AND COVER COMPLEX .
NOTE: Refer to the Existing Conditions, Plan Sheet 2 for site
characteristics and wetland identification numbers.

The parcel is mostly wooded with the exception of a graded gravel
access road and cleared area in the northwestern area of the
site. The gravel road extends from the dead-end of Merrymeeting
Drive into the site for approximately 350 feet. A small area of
overgrown grasses and brush has resulted from previous clearing
over a small section of the site near the gravel road. The woods
on site are a mix of mature pine and oak with some secondary
growth. The undergrowth is generally vegetated with low shrubs
and plants.
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LAND USE CONSULTANTS INC

12" PVC inlet in "The Residences" storm drainage system. The
calculated pre-development peak flow rates for Watershed A as it
discharges off-site are:

Q2 = 2.1 CFS = 4.7 CFS Q..= 6.0 CFS

Q0 25"

WATERSHED B

Watershed B includes the remaining portion of the site as well as
off-site area to the east, south and west. It was broken down
into 4 sub-watersheds labelled B1 thru B4 on the plan. The
entire watershed encompasses 15.6 + acres of which 10.8%+ acres
are wooded, 3.4+ acres are grassed, 1.0+ acres is meadow and 0.4+
is impervious.

Generally the runoff in this watershed travels to the southeast
via sheet, shallow concentrated and then channel flow thru on
existing intermittent stream which discharges off-site. After
leaving the southeast corner of the site, the flow travels
between two residential lots towards Ray Street where it dis-
charges into a combined sewer and stormwater system via a 10" CMP
inlet. The calculated peak flow rates for Watershed B into the
10" inlet are:

Q2= 8.1 CFS = 19.0 CFS Q..= 24.6 CFS

Q0 25

Based on these calculations, the existing 10" inlet is inadequate
in size to convey all storm events. Therefore, the flow is
detained behind the inlet until it can be accepted by the system.

POST-DEVELOPMENT DRAINAGE
NOTE: Refer to the Post-Development Drainage Plan for Fallbrook
Woods dated 9/15/92 for details.

As is the pre-development condition, the site was again broken
down into Watershed A and B and the same discharge points were
analyzed. On-site detention will be used, one basin in Watershed
A and two basins in Watershed B, to detain post-development peak
flow rates and discharge them at pre-development levels.

WATERSHED A

Post-Development Watershed A 1is located in the northwestern
portion of the site. The Watershed will include the front
portion of the proposed building and the majority of the proposed
impervious drives and parking. Watershed A will encompass 2.4%
acres of which 0.3+ acres will be wooded, 1.1+ acres will be
grassed, 0.3+ acres will be meadow and 0.7+ acres will be imper-
vious. As in the pre-development condition the runoff will
generally flow from the east and west via sheet flow towards the
center of the watershed. From here it will flow to south via the
existing wetland channel to twin 12" RCP culverts which will pass
beneath Merrymeeting Drive and into a proposed detention basin.
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PRE-DEVELOPMENT POST-DEVELOPMENT

Q(CFs) Q(CFS)
WATERSHED 2-YR 10-YR 25-YR 2-YR 10-YR 25-YR
A 2.1 4.7 6.0 1.8 3.7 4.4
B 8.1 19.0 24.6 8.1 17.2 23.0

CONCLUSION

The site on which Fallbrook Woods is proposed is divided into two
separate and distinct watersheds. Watershed A which discharges
to the west empties into "The Residences" condominiums stormwater
system. By utilizing the proposed detention basin, the post-de-
velopment peak flow rates for Watershed A will be less than the
existing (pre-development) flow rates.

In the pre-development condition, Watershed B discharges off-site
via an existing intermittent stream and then into a 10" CMP inlet
in the Ray Street combined storm and sanitary sewer system.
Based on these calculations, this existing inlet is insufficient
in size to convey any of the storms analyzed and therefore
ponding behind this inlet is presently occurring.

For the post-development condition, we are proposing two deten-
tion basins to control the peak flow rates and discharge them
below pre-development levels via the existing intermittent
stream. We also recommend extending the combined storm and
sanitary sewer system from Ray Street to the southeastern proper-
ty corner via an existing easement across abutting parcels. It
may be possible to increase the size of the pipe (from 10") to
alleviate some of the existing flooding which is presently
occurring. However, since this is a combined sewer/stormwater
system, the city would need to agree to accept the increase in
storm flows to the system.

Therefore, by utilizing the proposed detention basins, the
post-development peak flow rates will be at or below pre-develop-
ment levels and existing flooding problems will not be increased
and may be somewhat less.

Respectfully submitted,

il T L

William R. Walsh, III
Engineer

T A e

David A. Kamila, P.E.
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J. David Haynes, R.L.A.
David A. Kamila, P.E.

‘ Bradley H. Hare, R.L.A.
—— Frederic Licht, Jr., P.E.
LAND USE CONSULTANTS INC John D. Robens, P.L.S.
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September 15, 1992

Portland Planning Board
City Hall

389 Congress Street
Portland, ME 04101

Attention: Deborah Andrews

Fallbrook Woods, Off Ray Street, Portland, Maine

Dear Board Members: :

on behalf of Fallbrook, Inc., we forward herein a Site Plan
Review submission for the Fallbrook Woods healthcare boarding
facility located off Ray Street on Merrymeeting Drive. The
enclosed plan and technical documentation have been prepared in
accordance with Chapter 14, Portland Land Use Ordinance, Article
V, Sections 14-521 through 14-540, Site Plan. Also, with this
submission, we are seeking Conditional Use approval for
development of an intermediate care facility in an R-3 zone as
specified under Article III, Section 14-78 Conditional Use.

Plans and technical documentation submitted as a part of this
application are as follows:

1) Standard Boundary Survey, prepared by Land Use
Consultants, Inc., dated 9/15/92, sealed by John
D. Roberts, PLS #1155, Sheet 1 of 8.

2) Existing conditions Plan, prepared by Land Use
consultants, Inc., dated 9/15/92, Sheet 2 of 8.

3) Pre-Development Drainage Plan, prepared by Land
Use Consultants, Inc., dated 9/15/92, Sheet 3 of
8. ‘

4) Grading and Utilities Plan, prepared by Land Use
Consultants, Inc., dated 9/15/92, Sheet 4 of 8.

5) Illustrative Landscape Layout and Detalls Plan,
prepared by Land Use Consultants, Inc., dated
9/15/92, Sheet 5 of 8.

P

LLAND PLANNERS - ENGINEERS - SURVEYORS ONE INDIA STREET - PORTLAND, MAINE 04101 = 20707723392
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6) ~Post-Devleopment Drainage Plan and Erosion
- Controls, prepared by Land Use Consultants, Inc.,
dated 9/15/92, Sheet 6 of 8.

'~ 7) Construction Details, prepared by Land Use
Consultants, Inc., dated 9/15/92, Sheet 7 of 8.

8) Construction Details, prepared by Land Use
Consultants, Inc., dated 9/15/92, Sheet 8 of 8.

9) Building Elevations Plan, prepared by
Architectural Design Concepts, Inc.

10) Deed from MERREAL Corp. (MMII Real Estate 1
Corporation) for Fallbrook Inc., dated December
-20, 1991, CCRD Bk. 9831, Pg. 59, showing title to
the project area.

11) "Wetland Delineation of the Ray Street Development
-in Portland, Maine", by Eco-Analysts, Inc., P.O.
Box 224, Bath, ME 04530, dated 9/11/92.

12) Stormwater Management Report, prepared by land Use
Consultants, Inc., dated 9/15/92. (To be
submitted under separate cover.)

13) Erosion and Sedimentation Control Report, prepared
by Land Use Consultants, Inc., dated 9/15/92.

Background

Fallbrook Woods is to be developed on the remaining undeveloped
122.64 acre site of the Fallbrook Condominiums. The original
project know as Ray Street Town Homes contemplated construction
of 98 dwelling units and was approved by the Planning Board for
the Liberty Group, Inc. on September 10, 1985. Rights to develop
the project were subsequently conveyed to Merrymeeting
Developers, Inc. with revised Site Plan and PRUD approvals from
the Planning Board on November 10, 1987. In November of 1988,
Merrymeeting Developers, which was at that time experiencing
financial difficulties, conveyed their rights in the project to
MM II Real Estate Corporation, a subsidiary of Maine Savings
Bank. MM II, or MERREAL as it was later know, then contracted
with R. Risbara Construction Co., Inc. to complete construction
of Phase I. Of the 32 condominium townhouses approved, 25 are
completed and occupied, 3 remain unfinished, and rights to
develop the last 4 have been acquired by the present applicant.
Fallbrook Inc. expects to give up its right to construct the last
4 units contingent upon State and local approval to develop the
proposed boarding healthcare facility.
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Planning Board approvals required by Fallbrook, Inc. to construct
this project include Site Plan and Conditional Use as well as a
new Recording Plat for filing at the CCRD to supersede the prior
sectional recording approved May 1990. Approvals from the
Department of Environmental Protection include a Transfer of
Permit and an Amended Site Location of Development. Also, a
Nationwide 26 filing to alter less than an acre of wetlands will
be submitted to the Army Corp of Engineers.

Project Description

Fallbrook Inc. proposes to construct a single story boarding
healthcare facility for the elderly called Fallbrook Woods. Lot
coverage including building, paving ,and roads is 1.49 acres or
11.8 percent of the 12.64 acre site. The 27,600 sq. ft. building
is triangular in plan with a central open landscaped courtyard.
The 28-room facility is designed for both single or double bed
occupancy as need may dictate. It is anticipated that ten (10)
staff personnel will operate and maintain the facility during the
day with fewer.personnel at night. The main entry is located in
the center of the front side with a reception area, office,
lounge, laundry, 1library, kitchen and other common facilities
flanking. Residents rooms are located within the other two sides
of the triangular building. A dining/activity room, nurses
station, as lounge are located at the three corners.

Access vs. Parking

Access to the facility is from Ray Street over Merrymeeting
Drive, a private way. Merrymeeting Drive, a 24-foot paved road,
will be extended approximately 450 feet from its current length
of 580 feet (1030 ft. total). In addition, a 16-foot wide gravel
road for emergency access will be constructed from Ray Street,
opposite Nevada Avenue, around the rear of the building to the
end of Merrymeeting Drive.

Vehicles will enter the site from Merrymeeting Drive via a
one-way looped driveway with an entrance drop-off area. Short
service drives are provided to each end of the building.
Perpendicular parking for 21 cars is provided off the entry loop
and the service drives with 3 of the spaces adjacent to the front
entry designated for handicapped use.

Utilities

1) Water: Water service will be provided by extending the
existing 8 inch main in Merrymeeting Drive to the end of the
proposed road extension. At this point, a hydrant will be
installed adjacent to the road and a service lead will be
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2)

3)

4)

3)

run to the mechanical room at the southwest corner of the
building. This service will be used for domestic water as
well as to charge the building’s sprinkler system.

Gas: Gas service, like water, will be provided by extending
an existing 6 inch main in Merrymeeting Drive.

Telephone, Electric, CATV: These services will be extended
underground from existing services along Merrymeeting Road
to the end of new road construction. From here underground
service leads will be run to the building mechanical room.

Sanitary Service: An existing combined sanitary/stormwater
line extends up Ray Street between Jersey and . Nevada
Avenues, terminating with a manhole and 12 inch V.C. stub.

The existing Fallbrook condominiums utilize a gravity system
exiting the units and discharging to a pump station on the
northeast side of the property. From here the wastewater is
pumped to- a gravity sewer in Allen Avenue via an easement
across land now or formerly of Libby.

To service this project, we propose to extend the Ray Street
sewer to a polint opposite the proposed emergency access
road. From here a gravity service 1lead will be extended
along the emergency access road to the rear of the building.

Storm Water: The proposed site encompasses portions of
two separate watersheds. The first watershed drains
westerly toward the abutting "Residences" condominium

project into an existing culvert.

The second watershed encompasses the southern portion of the
proposed healthcare facility and remaining site. This
watershed drains via an existing intermittent stream toward
the corners of Ray Street and Florida Avenue. At this point
it discharges into the combined sanitary/stormwater system
in Ray Street via a 10 inch CMP inlet.

The majority of the developed run-off will be diverted into
the combined system in Ray Street. Detention basins will be
utilized to regulate post-development peak flows to
pre-development levels. Unlike the prior stormwater
designs, detention basins will be situated outside a
wetland areas consistent  with current environmental

~standards. Reference is made to the stormwater Management

and Wetland Delineation Reports submitted herein.
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Financial and Technical Capability
. i

Fallbrook, Inc. is headed by principals Stephen Guthrie and
Robert Feeney. This team is experienced and qualified to offer
healthcare services. Steve Guthrie is a professional financial
consultant and Vice President with Shearson Lehman Brothers in
Portland. Bob Feeney is an experienced healthcare professional
being Administrator and an owner of Falmouth Manor, a residential
care facility for the elderly, located on Winn Road, Falmouth.

Fallbrook, Inc. has engaged Land Use Consultant, Inc. and
Architectural Design Concepts, Inc. to meet technical
requirements of the project. LUC is responsible for site
engineering and permitting with ADC providing .building design and
construction administration services.

Estimated project cost is $1,500,000, which is to be financed
through the Maine Health and Higher Education Facility Authority.
Assuming timely approvals from the City and DEP, construction is
expected to start in late fall 1992 with completion in late
spring 1993.

We trust the contents of this submission meet the City’s

requirements for Site Plan Review. In that regard, we 1look
forward to a workshop meeting with the Board on September
29,1%992. In the meantime, please feel free to call: with

questions or for follow-up information if required.
Qery truly yours,

J. Dav aynes

President

JDH: 1lm

Eﬁclosures:

cc: Mr. Robert Feeney

Mr. Stephen Guthrie
Mr. George Razoyk, Architect
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Fallbrook Inc.
7 Shady Lane
Falmouth, Me 04105
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September 14, 1992

Ms. Deborah Andreus

Planner and Urban Development
City of Portland

City Hall

Portland, Me 04101

Re: Fallbrook Inc.
Deeded Rights/Phase I
Declarant Rights for Units 29, 30, 31 and 32
Road Maintenance

Dear Ms. Andrews, .

In response to your regquest about the deeded interest that
Fallbrook Inc. has and its relationship with Fallbrook Condominium
project. We submit the following information. On December 20,
1991 Fallbrook Inc. purchased 12.62 acres of land from Merreal
Corp., a Corporation organized in Deleware and with a place: of

business in Portland, Maine. This land was part of Fallbrook
Condominium project, better known as Phase II, III and IV. At the
closing we received a description of the boundaries, three

easements for sewer and drainage and an easement to the City of
Portland for a turn-around. Also received was an easement for all
purposes in common with others over, under and along the 50 foot
wide right of way known as Merrymeeting Drive, which is reserved in
the Declaration of Fallbrook Condominiums dated April 20, 1989 and
recorded in said Registry of Deeds in Book 8730, page 206. We did
not accept to be the declarant for Phase II, III and IV of the
condominium project. Our intent was only to develop a Health Care
Facility. As far as we are concerned Phase I1I, III and IV no
longer exist. It is our understanding that once you decide to use
the land for a different purpose, the original approval will be
extinguished. Merreal Corp. continues to own and retain
responsibility for Phase I. The Condominium Association which is
made up of 28 units is legally self-sufficient.

‘ In a separate agreement Merreal Corp. offered to Fallbrook
Inc. the declarant rights to build Units 29, 30, 31 and 32 which
was originally in Phase I but transferred to Phase IV by Merreal
Corp. It is our intent to relinguish these rights to the
Condominium Association for the sole purpose of complying with the
City of Portland Planning Board Directive to complete a basketball
court and/or park. Fallbrook Inc. is more than willing to do so
and has informed the Association of our intent.

e
L



The question of who will maintain the road came up at the
Planning Board workshop, under the public offering and the
declaration of the condominium. The expenses of maintaining the 50
foot right of way shall be shared proportionally by the Condominium
Association and by the owners (Fallbrook Inc.) of the additional
land based on the number of residences, or comparable uses, located
on the condominium property and on the additional land. We have
mutually agree with the Condominium Association representatives
that we will share the maintenance costs on a 50/50 basis once
construction of the project goes forth.

See enclosed documents: Quick Claim Deed With Covenant,
Sewerage and Drainage Easements, City of Portland Easement and
Special Declarant Rights for Units 29, 30, 31 and 32.

If you have any questions, please feel free to give me a call.

Sincerely,

@Aﬂé e L

Robert Feeney,
Fallbrook Inc.
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CITY OF PORTLAND, MAINE

MEMORANDUM
TO: Deb Andrews, Senior Planner sd/ E fzz
FROM: Melodie A. Esterberg PE, Development Review Coordin(ad/(""’[’5

DATE: September 29, 1992

SUBJECT: Fallbrook Woods

I have reviewed the plans for Fallbrook Woods with regards to stormwater
management and erosion and sedimentation control. My comments are as
follows:

STORMWATER MANAGEMENT

As stated in the Stormwater Managment Report (attached), the site is.
primarily wooded with three wetlands. The wetlands were delineated by Eco-
Analysts Inc and located by Land Use Consultants as shown on the drainage
plans. None of the wetlands are DEP jurisdictional wetlands. Any work
within the wetlands will require a permit from Army Corps of Engineers. The
construction of the emergency access road will most likely be permitted
under Nationwide Permit 26.

The site is divided into two watersheds. Watershed A is smaller in area and
located in the northwest corner of the site. Two small wetlands are located
in this watershed. These two wetlands are separated by an existing gravel
road. The proposed access road will follow the existing road and will
minimize intrusions into the wetland. Stormwater will be collected in a
detention basin located west of the access road. This basin will be
connected to the wetland east of the access road with dual culverts. This
will provide additional storage capacity for the larger storm events. The
outlet to the detention pond is sized to limit the post development peak
flows to less than existing peak flows. . The stormwater will then flow to an
existing 12 inch pve culvert which is part of the stormwater system at the
Residences condominium project. This sytem ties into the stormdrain in
Allen Avenue.

Watershed B consists of the remainder of the site. This area drains to the
wetland located in the southeast corner of the site. There is an
intermittant stream which begins in this wetland and flows to the southeast
corner of the property and then follows the property line between the Gailey
and Castonia properties prior to entering a 10 inch pipe which ties into the
combined sewer in Ray Street. The stormwater calculations show that the
existing pipe does not have sufficient capacity to handle the existing
runoff from the site and water ponds in the swale and wetland. The
developed portion of the site contributing to this sewer consists of the
rear portion of the building and courtyard, the gravel emergency access road
and a very small section of the parking area. Stormwater will be collected
in two detention basins located north of the emergency access road. The
stormwater management system is designed to ensure that post-development
peak flows are less than existing peak flows. After exiting the detention
ponds the stormwater will flow through the wetland and into the intermittent

stream. Detaining the runoff at the upper reaches of the watershed and
controlling the flows to less than existing rates, should minimize the
impact of this development on the combined sewer sytem.



SEDIMENTATION AND EROSION CONTROL PLAN

A detailed sedimentation and erosion- control plan has been submitted for
this project. Erosion control measures included are hay bales, siltation
fencing, stone checkdams, riprap channels, riprap aprons on all culverts,
mulching, temporary and permanentISeeding. If the project is constructed as
specified in the erosion control plan, there should be no significant
erosion or sedimentation either on or off the site.
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September 18, 1992 ‘ e 2608

STORMWATER MANAGEMENT REPORT
FALI.BROOK WOODS
PORTLAND, MAINE

INTRODUCTION

This report addresses the stormwater analysis conducted for the
proposed Fallbrook Woods in Portland. The owner, Fallbrook
Incorporated, proposes the construction of a 56-bed boarding
health care faeility. The project will consist of a single
building and associated parking areas, a site access drive and
gravel fire lane.

The site contains 12.6 acres and is located on an undeveloped
back parcel west of Ray Street and south of Allen Avenue in the
North Deering area of Portland. The site gains access to Ray
Street over Merrymeeting Drive; a private way extending westerly
from Ray Street which is the access drive for Fallbrook Condomin-
iums. Merrymeeting Drive dead-ends near the site boundary. Much
of the area adjacent to the parcel is residentially developed.

METHODOLOGY ) RS

For this study, a clone of the Soil Conservation Service (SCS)
TR-20 Computer Modeling Method was used. This method was used to
evaluate the peak flow rates for the 2, 10, and 25-year recur-
rence interval storm events for the pre(1981) and post-develop-
ment conditions. The SCS Type III, 24-hour storm distribution
was used. '

The software used for the analysis was Hydrocad Version 3.02
developed by Applied Microcomputer Systems of Chocorua, N.H.

SITE TOPOGRAPHY AND COVER COMPLEX .
NOTE: Refer to the Existing Conditions, Plan Sheet 2 for site
characteristics and wetland identification numbers.

The parcel is mostly wooded with the exception of a graded gravel
access road and cleared area in the northwestern area of the
site. The gravel road extends from the dead-end of Merrymeeting
Drive into the site for approximately 350 feet. A small area of
overgrown grasses and brush has resulted from previous clearing
over a small section of the site near the gravel road. The woods
on site are a mix of mature pine and oak with some secondary
growth. The undergrowth is generally vegetated with low shrubs
and plants.
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The topography of the site is characterlzed by a ledgy knoll on
the northeast end and a second knoll located 500 ft. southerly
from this point. Three wetlands have also been identified on
site by Eco Analysts, Inc. and located by LUC.

As one enters the parcel from Merrymeeting Drive, the topography
slopes gently downhill along the gravel road and rises gently to
the left (or east) to the first knoll mentioned. A low drainage
between the gravel drive and the knoll is occupied by wetland 1
while wetland 2 extends off-site to the right (or west) of the
gravel drive. Both wetlands are small isolated drainage pockets.

A low saddle between the two prominent knolls forms a drainage
channel which flows into a large wetland (wetland 3) which
occupies roughly 25% of the sité in the central and southern
areas. This entire wetland and the knolls on-site drain through
an intermittent stream to a culvert on Ray Street adjacent to the
southeastern property corner.

SITE SOILS
The site soils were obtained from the U.S.D.A - Soil Conservation
Service Medium Intensity Soil Survey Maps for Cumberland County.

The site boundaries have been scaled onto the site to determine
hydrologic soil groups. The soil boundaries are depicted on the
Pre-Development and Post-Development Drainage and Erosion &
Sedimentation Control Plans, Sheets 3 and 6. The site soils and
their hydrologic soil groups are further listed below:

Mapping Symbol Soil Name Hydrologic Soil Group
Hr, Hs Hollis. C/D (Use D)
Bg Belgrade - C
Sn Scantic D
Bu Buxton C

PRE-DEVELOPMENT DRAINAGE
NOTE: Refer to the pre-development drainage plan of Fallbrook
Woods dated 9/15/92 for details.

For the pre-development condition, the site was divided into its
two natural watersheds, A and B, as delineated on the aforemen-
tioned plan.

WATERSHED A

Watershed A is located in the northwestern portion of the site,
encompassing 2.4+ acres, included within this area is 1.2+ of
meadow, 1.1+ acres of woods and 0.1+ acres of gravel drive.

Generally this watershed drains to the east and west into a small
wetland swale which conveys the flow off-site to the south
towards "The Residences" condominiums. From here, it enters a
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12" PVC inlet in "The Residences" storm drainage system. The
calculated pre-development peak flow rates for Watershed A as it
discharges off-site are:

Q, = 2.1 CFS = 4.7 CFS ' Q..= 6.0 CFS

%10 25~

WATERSHED B

Watershed B includes the remaining portion of the site as well as
off-site area to the east, south and west. It was broken down
into 4 sub-watersheds 1labelled Bl thru B4 on the plan. The
entire watershed encompasses 15.6 + acres of which 10.8+ acres
are wooded, 3.4+ acres are grassed, 1.0+ acres is meadow and 0.4+
is impervious.

Generally the runoff in this watershed travels to the southeast
via sheet, shallow concentrated and then channel flow thru on
existing intermittent stream which discharges off-site. After
leaving the southeast corner of the site, the flow travels
between two residential lots towards Ray Street where it dis-
charges into a combined sewer and stormwater system via a 10" CMP
inlet. The calculated peak flow rates for Watershed B into the
10" inlet are:

Q2= 8.1 CFS Qlo= 19.0 CFS Q25= 24.6 CFS
Based on these calculations, the existing 10" inlet is inadequate
in size to convey all storm events. Therefore, the flow is

detained behind the inlet until it can be accepted by the system.

POST-DEVELOPMENT DRAINAGE

NOTE: Refer to the Post-Development Drainage Plan for Fallbrook
Woods dated 9/15/92 for details.

As 1is the pre-development condition, the site was again broken
down into Watershed A and B and the same discharge points were
analyzed. On-site detention will be used, one basin in Watershed
A and two basins in Watershed B, to detain post-development peak
flow rates and discharge them at pre-development levels.

WATERSHED A

Post-Development Watershed A 1is 1located in the northwestern
portion of the site. The Watershed will include the front
portion of the proposed building and the majority of the proposed
impervious drives and parking. Watershed A will encompass 2.4+
acres of which 0.3+ acres will be wooded, 1.1+ acres will be
grassed, 0.3+ acres will be meadow and 0.7+ acres will be imper-
vious. As in the pre-development condition the runoff will
generally flow from the east and west via sheet flow towards the
center of the watershed. From here it will flow to south via the
existing wetland channel to twin 12" RCP culverts which will pass
beneath Merrymeeting Drive and into a proposed detention basin.
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The basin will use a combination of outlets consisting of a 12¢
culvert for the 2- and 25-year storm events and an emergency weir
to direct any flows greater than the 25-year storm. During large
storm events, the detention basin will surcharge and runoff will
be stored in the basin as well as the wetland on the east side of
Merrymeeting Drive. As in the pre-development condition, this
watershed discharges off-site through an existing swale and into
a 12" PVC inlet in "The Residences" condominiums storm drainage
system. The calculated Post-Development Peak Flow Rates for
Watershed A for the 2, 10, and 25-year storm events are:

QZs 1.8 CFS Q. .= 3.7 CFS = 4.4 CFS

10~ Q25

WATERSHED B . 4 A
Post-Development Watershed B encompasses the southern portion of
the site, most of which will remain undeveloped at this time.
The only development will be in the northern portion of the
watershed which will include the rear of the proposed building
and the fire access road. Watershed B was broken down into 7
sub-watersheds, labelled Bl, B3, B4, B10, Bl1l1l, B12 and B13 on the
Post-Development Watershed Plan. Two small detention basins will
be used in this watershed to detain peak flow rates.

Watershed B encompasses 15.6+ acres of which 3.9+ acres are
grassed, 1.6+ acres are meadow, 0.2%f acres are gravel drive, 8.9%
acres are wooded and 1.0+ acres are impervious. Generally the
runoff flows to the southeast towards Wetland #3. The detention
basins will be located to the north of the fire access drive

which will serve as an embankment for each of the basins. The
outlet for both basins, will consist of orifices and weirs to
control the flow. After exiting the basins, the runoff will

travel through Wetland #3 to the southeast corner of the proper-
ty. At this corner, a new pipe will be installed via an existing
easement and connected by a new manhole into the combined storm
and sanitary system in Ray Street. The calculated post-develop-
ment flow rates to the proposed storm drain for the 2-, 10-, and
25-year storm events are:

Q2= 8.1 CFs Q1@= 17.2 CFsS Q25= 23.0 CFS
SUMMARY
Two watersheds have been analyzed for the 2, 10, and 25-year
recurrence interval storm events. The proposed boarding

healthcare facility will not significantly change the boundaries
or general flow paths of either watershed.

The following table summarizes‘the peak flow rates for the 2-,
10-, and 25-year recurrence interval storm events for both
watersheds A and B for the pre- and post-development conditions:

€
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PRE-DEVELOPMENT POST-DEVELOPMENT

: Q(CFSY Q(CFS)
WATERSHED 2-YR 10-YR 25-YR 2-YR _10-YR 25-YR
A 2.1 4.7 6.0 1.8 3.7 4.4
B 8.1 19.0 24.6 8.1 17.2 23.0

CONCLUSION

The site on which Fallbrook Woods is proposed is divided into two
separate and distinct watersheds. Watershed A which discharges
to the west empties into "The Residences" condominiums stormwater
system. By utilizing the proposed detention basin, the post-de-
velopment peak flow rates for Watershed A will be less than the
existing (pre-development) flow rates.

In the pre-development condition, Watershed B discharges off-site
via an existing intermittent stream and then into a 10" CMP inlet
in the Ray Street combined storm and sanitary sewer system.
Based on these calculations, this existing inlet is insufficient
in size to convey any of the storms analyzed and therefore
ponding behind this inlet is presently occurring.

For the post-development condition, we are proposing two deten-
tion basins to control the peak flow rates and discharge them
below pre-development levels via the existing intermittent
stream. We also recommend extending the combined storm and
sanitary sewer system from Ray Street to the southeastern proper-
ty corner via an existing easement across abutting parcels. It
may be possible to increase the size of the pipe (from 10") to
alleviate some of the existing flooding which is presently
occurring. However, since this is a combined sewer/stormwater
system, the city would need to agree to accept the increase in
storm flows to the systemn.

Therefore, by utilizing the proposed detention basins, the
post-development peak flow rates will be at or below pre-develop-
ment levels and existing flooding problems will not be increased
and may be somewhat less.

Respectfully subnitted,

William R. Walsh, III

Engineer :
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KNOW ALL MEN BY THESE PRESENTS that MERREAL CORP., a
corporation organized and existing under the laws of the State of
Delaware, formerly named MM II Real Estate Corporation, and with
a place of business at Portland, in the County of Cumberland and
State of Maine, for consideration paid, hereby grants to
FALLBROOK, INC., a Maine corporation with a mailing address of 7
Shady Lane, Falmouth, Maine 04105, with Quitclaim Covenants,
certain real estate situated in Portland, County of Cumberland
and State of Maine, more particularly bounded and described as
follows:

A certain parcel of land situated Westerly of Ray Street in
the city of Portland, County of Cumberland and State of Maine
bounded and described as follows: :

Beginning at the southeasterly corner of Fallbrook, a
Condominium at a point on the Westerly sideline of land now or
formerly of John N. Jr. and Glennis E. Fitzpatrick (Book 2773,
page 224);

Thence, S 13°-05'=20" E by the land of Fitzpatrick 110.00
feet to a point marked by a 5/8" iron rod set;

Thence, N 76°=54'=40" E by the land of Fitzpatrick 256.90
feet to a point on the Westerly sideline of Ray Street marked by
5/8" iron rod set;

Thence, S 16°-25'-15" E by the sideline of Ray Street 1.42
feet to a point marked by a 5/8" iron rod set at the land now or
formerly of Ivan G. and Edwina F. Callahan (Book 2997, page 486);

Thence, S 73°-34'-45" W by the land of Callahan 220.00 feet
to a point marked by a 5/8" iron rod set;

Thence, S 16°-25'-15" E by the land of Callahan 65.00 feet
to a point marked by a 5/8" iron rod set;

Thence, N 73°-34'-45" E by the land of Callahan 100.00 feet
to a point marked by a 5/8" iron rod set at the land now or
formerly of Malcolm A. and Gail E. McDonald (Book 3614, page
219);

Thence, S 18°-02'-05" E by the land of McDonald 163.18 feet

" to a point marked by a 5/8" iron rod set;

Thence, N 74°25'-15" E by the land of McDonald 120.00 feet
to a point on the Westerly sideline of Ray Street marked by a
5/8" iron rod set;
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Thence, S 18°-35'-45" E by the sideline of Ray Street 47.17
feet to a point marked by a 5/8" iron rod set at the land now or
formerly of Donald A. and Evelyn Thompson (Book 2892, page 4513 ;

Thence, S 71°-24'-15" W by the land of Thompson 150.00 feet
to a point marked by a 5/8" iron rod set;

Thence, S 18°-35'-45" E by the land of Thompson 50.00 feet
to a point marked by a 5/8" iron rod set;

Thence, N 71°-24'-15" E by the land of Thompson 50.00 feet
to a point marked by a 5/8" iron rod set at the land now or
formerly of Richard E. and Carolyn Grover (Book 2895, page 492);

Thence, S 18°-35'-45" E by the land of Grover and by the
land now or formerly of Raymond A. and Florence M. Sevigny (Book
2490, page 327) 72.78 feet to a point marked by a 5/8" iron rod
set;

Thence, S 17°=-48'-10" E by the land of Sevigny and by the
lands now or formerly of Gladys A. and Kenneth V. Moody (Book
3471, page 62), Betty L. Denbow (Book 2682, page 313), Anna J.
Aiken (Book 3570, page 212), David A. and Carolyn J. Matthews
(Book 4483, page.163), Laura H. Clark (Book 3708, page 194), and
George and Doris Castonia (Book 4960, page 286) 333.24 feet to a
point marked by a 5/8" iron rod set at the land now or formerly
of Frances F. Gatchell (Book 6257, page 342);

Thence, S 71°-28'-30" W by the land of Gatchell 51.09 feet
to a point marked by a 5/8" iron rod set;

Thence, S 67°=57'-00" W by the land of Gatchell and lands
now or formerly of Eleanor L. and Sherry Sapko, Charles E. and
Linda J. Foshay (Book 3920, page 212), Linwood J. and Ruth L.
Thaxter, Charles L. Arey (Book 2320, page 55), Dorothy M. and
Richard M. Butler (Book 3765, page 177), Norman C. and Caroline
M. Walton (Boock 2014, page 140), James P. and Lula S. Cullen
(Book 2044, page 474), and Glenda R. and Roger R. Pushor (Book
4755, page 44) 481.12 feet to a point marked by a 5/8" iron rod
set;

Thence, S 54°-20'-55" W by the land of Pushor 29.58 feet to
a point marked by a 5/8" iron rod set;

Thence, S 45°-14'-05" W by the land now or formerly of
Claire D. and Edward L. Gulick (Book 3782, page 285) and by the
land now or formerly of John H. and Jeannette B. Greer (Book
2824, page 131) 186.45 feet to a stone wall intersection and the
end of Wadco Street;

Thence, N 01°-01'-00" W by a stonewall 7.90 feet to the
Northeasterly sideline of Wadco Street;
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Thence, N 37°-18'-55" W by the sideline of Wadco Street
165.51 feet to a point marked by a 5/8" iron rod set at the
Easterly sideline of Ash Street;

Thence, N 01°-281-55" W by the sideline of Ash Street 100.00
feet to a point marked by a 5/8" iron rod set at the land now or
formerly of Diane M. and Richard C. Hayes (Book 3615, page 161);

Thence, N 88°-31'-05" E by the land of Hayes 98.80 feet to a
stonewall;

Thence, N 01°-01'-00" W by the land of Hayes, the land now
or formerly of Bertha C. Judkins, by the end of Topsham Street,
and by the land now or formerly of David F. Marshall (Book 4804,
page 317) 369.17 feet to a 1" iron pipe found;

Thence, N 01°-26'-15" W by the land of Marshall 125.00 feet;

Thence, S 80°-04'-05" W by the land of Marshall 100.00 feet
to a point marked by a 5/8" iron rod set;

Thence, S 01°-09'-05" E by the land of Marshall 125.00 feet
to a 1" iron pipe found at the Northeast corner of the land now
or formerly of Bertha C. Judkins;

Thence, S 81°-21'-30" W by the land of Judkins 56.91 feet to
a 1/4" iron rod found at the Southeast corner of the land now or
formerly of F. S. Plummer Co. (Book 6869, page 110);

Thence, N 07°-34'=10" E by land of F. S. Plummer Co. 592.31
feet;

Thence, S 63°-29'-00" E by Fallbrook, a Condominium 190.24
feet to a point;

Thence, N 76°-54'-40" E by Fallbrook, a Condominium 166.98
feet to the point of beginning.

Also those easements and rights, in common with others,
which are described in the below referenced documents:

(1) Easements from George and Doris Castonia dated December
20, 1985, recorded in the Cumberland County Registry of Deeds at
Book 7036, Page 92; ’

(2) Easements from Calvin L. and Myrtle W. Gailey, dated
December 20, 1985, and recorded in the Cumberland County Registry
of Deeds at Book 7036, Page 96;

(3) Easement from Francis Frances F. Gatchell dated
December 20, 1985, and recorded in the Cumberland County Registry
of Deeds at Book 7036, Page 100; and
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(4) Easement to the City of Portland for a turn-around at
the terminus of Topsham Street and other matters shown on the
Plat of Fallbrook, a Condominium, recorded in the Cumberland
County Registry of Deeds in Plan Book 178, Page 66.

Meaning and intending to describe a portion of the premises
conveyed to MM II Real Estate Corporation (now Merreal Corp.) by
Deed of Merrymeeting Developers, Inc. dated November 29, 1988 and
recorded in said Registry of Deeds in Book 8572, Page 280.

Also, an easement for all purposes in common with others
over, under and along the 50 foot wide right of way shown on the
Plat of Fallbrook, a Condominium, recorded in the Cumberland ,ég;
County Registry of Deeds in Plan Book 178, Page 66 and reserved
in the Declaration of Fallbrook Condominium dated April 20, 1989
and recorded in said Registry of Deeds in Book 8730, Page 206.

Reference is hereby made to a Certificate of Amendment of
Certificate of Incorporation of MM II Real Estate Corporation
dated February 27, 1989 and filed with the Office of Secretary of
State for the State of Delaware, a copy of which is recorded in
said Registry of, Deeds; and to a Deed from Merrymeeting
Developers, Inc. to MM II Real Estate Corporation dated November
29, 1988 and recorded in said Registry of Deeds in Book 8572,
Page 280.

IN WITNESS WHEREOF, the said MERREAIL CORP. has caused this
instrument to be sealed with its corporate seal and signed in its
corporate name by«JerFrey M.DIGEAINS | its Ui Peesiese
thereunto duly authorized, this 0 day of December, 1991 .

WITNESS: MERREAL,CORP.

;o
By:. /%#Eg.@" DI T
JEF R L DIGGin
/ézéace pﬁéﬁ%}rfﬂ/
STATE OF MAINE
CUMBERLAND, SS. Q\ ook D, 1991

Personally appeared the above-namedJerreasd M. Duas g |,
\ACE'F%zzsmmikﬂ‘ of said Grantor Corporation, and acknowledged
the foregoing instrument to be his/her free act and deed in
his/her said capacity and the free act and deed of said
Corporation. . -

Dbro W\

Before me,

: - o
o LT Nobo_ A, M\aarans L
"“5;;‘_1"* Notary Puplic/ﬁttorney—é%~Lag_

s.2 T ceet oA
i
e

Print Name: ... '~ -~

DAR01340
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AGREEMENT FOR TRANSFER AND ASSUMPTION OF
SPECIAL DECLARANT RIGHTS IN
FALLBROOK, A CONDOMINIUM

i

This Agreement is made by and between Fallbrook, Inc. a
Maine corporation with a mailing address of 7 Shady Lane,
Falmouth, Maine 04105 (hereinafter "Transferor") and Fallbrook, A
Condominium Unit Owners’ Association, Inc., a Maine non-profit
corporation with a mailing address of
; Maine (hereinafter "Transferee").

[ A —

WHEREAS, Transferor is the holder of certain Special
Declarant Rights in a condominium development known as Fallbrook,
A Condominium, located on Ray Street in Portland, Maine (the
"Condominium") and created pursuant to a Declaration under the
Maine Condominium Act of the Maine Revised Statutes Annotated, as
amended, Title 33, Chapter 31 et seq., which Declaration is dated
April 20, 1989 and recorded in the Cumberland County Registry of
Deeds in Book 8730, Page 206, and amended by Amendment dated
October 30, 1989 and recorded in said Registry in Book 8969, Page
159, Second Amendment dated May 11, 1990 and recorded in said
Registry in Book: 9172, Page 23, and Third Amendment dated August
1, 1990 and recorded in said Registry in Book 9267, Page 190,
together with the Plat and Plans, which are Exhibits to the
Declaration, recorded in said Registry in Plan Book 178, Page 66,
Plan Book 182, Page 14 and Plan Book 185, Page 15 (the
"Declaration"); and ‘

WHEREAS, Transferor has agreed to transfer and assign to
Transferee all its rights to construct, create and convey
Fallbrook Condominium Units 29, 30, 31, 32.

NOW THEREFORE, in consideration of One Dollar ($1.00) and
other valuable consideration:

1. Transferor hereby gives, bargains, sells, conveys,
assigns and transfers to Transferee, its successors and assigns,
the following Special Declarant Rights in and to the Property and
Transferee hereby accepts such Special Declarant Rights:

a) the rights under Article 8 of the Declaration
to construct the following improvements indicated on
the Plat and Plans filed with the Declaration and as
indicated on a certain site plan as revised through May
9, 1989 as approved by the City of Portland on November
10, 1987 and recorded in the Cumberland County Registry
of Deeds in Plan Book 168, Page 55 and as revised on
June 12, 1989 and recorded in the Cumberland County
Registry of Deeds in Plan Book 179, Page 47: units 29,
30, 31, 32, being 4 condominium units proposed for
development on the Property, as described in said
Declaration, including all limited common elements
appurtenant to said units and related alterations and



improvements to the common elements including without
limitation the excavation and alteration of the surface
of the earth and the construction of foundations,
buildings, driveways, landscaping and utility lines
(all collectively the "Units"); and

b) the right to use all easements reserved under
Article 4 of the Declaration for the completion of the
Units and the marketing and sale thereof including the
right to maintain sales offices, management offices,
signs advertising the Condominium and models as may be
necessary and appropriate for the marketing and sale of
the above proposed Units:; and

c) the development rights necessary or
appropriate to amend the Declaration to create the
Units, and to reallocate the Commen Element Interest,
Common Expense, Liability and Vote in accordance with
Section 2.2 of the Declaration and the Maine
Condominium Act; and

d) all other rights, including real property
rights in and to the Property, whether established
under the provisions of the Declaration, the Maine
Condominium Act or otherwise, which are necessary or
appropriate to construct and create the above Units and
appurtenant Limited Common Elements and any related
interests and rights in said Condominium according to
the Declaration, and to implement and complete the sale -
of said Units. All of the foregoing rights are
subject, however, to all rights, terms and conditions
of the Declaration and all provisions of the Maine
Condominium Act.
2. Transferee and Transferor agree that Transferee shall
‘be the "Declarant" with respect to all improvements constructed
and created by Transferee, and Transferee hereby assumes all
duties, obligations an liabilities related thereto, including
without limitation the obligations arising under the Maine
Condominium Act to prepare and deliver a Public Offering
Statement and to warrant all improvements to purchasers of said
Units. Transferee acknowledges that it is a "successor
declarant” and not an "affiliate" of Transferor, for purposes of
Section 1603-104 of the Maine Condominium Act. Transferee shall
not be the "Declarant" with respect to any other improvements,
and Transferor excepts and reserves all rights except as herein
expressly transferred.

3. Transferor hereby assigns and transfers to Transferee
all its right, title and interest in and to any and all land use
and environmental approvals and permits relating to the Special
Declarant Rights herein transferred.
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Reference is made to a transfer and assignment of the above-
described Special Declarant Rights from R. Risbara Construction
Co., Inc. to Merreal Corp. dated November 21, 1990 and recorded
in the Cumberland County Registry of Deeds in Book 9828, Page
205.

IN WITNESS WHEREOF, the parties have executed this Agreement

this day of , 1992,
TRANSFEROR
Fallbrook, Inc.
BY:

Witness . Its
TRANSFEREE

Fallbrook, A Condominium Unit
Owners’ Association, Inc.

. BY:
Witness Its

STATE OF MAINE
CUMBERLAND, SS, ss. Date:

Personally appeared the above-named -

of Fallbrook, Inc., and acknowledged
the foregoing instrument to be his free act and deed in his said
capacity and the free act and deed of said Fallbrook, Inc.

§

Before me,

Notary Public

Type or Print Name

STATE OF MAINE
CUMBERLAND, SS, ss. Date:

Personally appeared the above-named
of Fallbrook, A& Condominium Unit
Owners’ Association, Inc. and acknéwledged the foregoing
instrument to be his free act and deed in his said capacity and
the free act and deed of said Fallbrook, & Condominium Unit
Owners’ Association, Inc.

Before me,

Notary Public

Type or Print Name
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AGREEMENT FOR TRANSFER AND ASSUMPTION OF
SPECIAL DECLARANT RIGHTS IN
FALILBROOK, A CONDOMINIUM

I

This Agreement is made by and between MERREAL CORP., a
Delaware corporation with a place of business in Pertland, Maine
(hereinafter "Iransferor") and FALLEROOK, INC., a Maine
corporation with a mailing address of 7 Shady Lane, Falmouth,
Maine 04105 (hereinafter "Transfereem). :

WEEREAS, Transferor is the holder of certain Special
Declarant Rights in a condominium development known as Fallbrook,
a Condominium, located on Ray Street in Portland, Maine (the
"Condominium®) and created pursuvant to a Declaration under the
Maine Condominium Act of the Maine Ravised Statutes Annotated, as
amended, Title 33, cChapter 31 et seqg., which Declaration is dated
April 20, 1989 and rescorded in the Cumberland County Registry of
Deeds in Book 8730, Page 206, and amended by Amendment dated
October 30, 1989 and recorded in said Registry in Book 8969, Page
159, Second Amendment dated May 11, 1990 and recorded in said
Registry in Boock 9172, Page 23, and Third Amendment dated August
1, 1990 and recorded in said Registry in Book 9267, Page 190,
together with the Plat and Plans, which are Exhibits to the
Declaration, recorded in said Registry in Plan Book 178, Page 66,
Plan Book 182, Page 14 and Plan Book 185, Page 15 {the
"Declaration®}; and

WHEREAS, Transferor has agreed to transfer and assign to
Iransferee all its rights to comstruct, create and convey
Fallbrook Condominium Units 29, 30, 31 and 32.

NOW THEREFORE, in consideration of One Dollar ($1.00)} and
other valuable consideration:

1. Transferor hereby gives, bargains, salls, conveys,
assigns and transfers to Transferee, its successors and assigns,
the follewing Special Declarant Rights in and to the Property and
Transferee hageby accepts such Special Declarant Rights:

a) the rights under Article 8 of the Declaration to
construct the following improvements indicated on the Plat
and Plans filed with the Declaration and as indicated on a
certain site plan as revised through May 9, 1989 as approved
by the City of Portland on November 10, 1987 and recorded in
the Cumberland County Registry of Deeds in Plan Book 168,
Page 55 and as revised on June 12, 1989 and recorded in the
Cumberland County Registry of Dseds in Plan Boock 1739, Page
47: units 29, 30, 31 and 32, being 4 condominium units
proposed for development on the Property, as described in
said Declaration, including all limited common elements
appurtenant to said units and related alterations and
improvements to the common elements including without
limitation the excavation and alteration of the surface of

<
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the earth and the construction of foundations, buildings,
driveways, landscaping and utility lines (all collectively
the "Units®}; and :

b) the right to use all easemsnts reserved under
Article 4 of the Declaration for the completion of the Units
and the marketing and sale thereof including the right to
maintain sales offices, management offices, signs
advertising the Condominium and models as may be necassary
and appropriate for the marketing and sale of the above.
proposed Units; and

¢} the development rights necessary or appropriate to
amend the Declaration to create the Unlts, and to reallocate
the Cormmon Element Interest, Common Expense, Liability and
Vote in accordance with Section 2.2 of the Dsclaration and
the Maine Condominium Act; and

d) all other rights, inc¢luding real property rights in
and te the Property, whether established under the :
provisions of the Declaration, the Maine Condominium act or
otherwise, which are necessary or appropriate to conatruct
and creata the above Units and appurtenant Limited Common
Elements and any related interests and rights in said
Condominium acecording to the Daclaration, and to implsment
and complete the sale of said Units. All of the foregoing
rights are subject, however, to all rights, terms and
conditions of the Declaration and all provisions of the
Maine Condominium Act. .

2. Transferee and Transferor agree that Transferee shall be
the "Declarant® with respect to all improvements constructed and
created by Transferee, and Transferee hereby assumes all duties,
obligations and liabilities related thereto, including without
limitation the obligations arising under the Maine Condominium
2ct o prepare and deliver a Public Offering Statement and to
warrant all improvements to purchasers of said Units. Transferee
acknowledges that it is a "“successor declarant® and not an
varFiliate® of Transferor, for purposes of Section 1603=-104 of
the Maine Condominium Act. Transferse shall not ke the
"Declarant™ with respect to any other improvements, and
Transferor excepts and reserves all rights except as herein
expressly transferred.

3. Transferor hereby assigns and transfers to Transferee
all ite right, title and interest in and to any and all land use
and environmental approvals and permits relating to the Special
Declarant Rights herein transferred.

Raference jis made to a transfer and assignmant of the above~
described Special Declarant Rights from R. Risbara Construction
Co., Inc. to Merreal Corp. dated November 21, 1990 and recorded

én the Cumberland County Registry of Deeds in Book 9828, Page
05.

oD en
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IN WITNESS WHEREOF, the parties have executed this Agreement
this RS day of December, 1991.

TRANSFEROR
Merreal Corp,

A TSR, By: -
‘Witness ) 1T OE ;‘-"e-é.,s,/.Aa/L

TRANSFEREE

Witn

STATE OF MAINE
COUNTY OF CUMBERLAND, SS. Decembar 3 , 1991

_F) Parscnally appeared the above-named
ariefn. 0, Cerokr o nt of Merreal
Corp., and acknowledged the foregoing instrument to pe his free

act and deed in bis said capacity and the free act and deed of
said Merreal Corp.

Before me,

%%E&MV——

MITARY FURLG, MAVE
EIY TORUASRAN DOPRES APRIL 22, 1533

Type or Print Name

STATE OF MAINE )
COUNTY OF CUMBERLAND, ,SS. al 29[ F 2

Personally appeared the above-named Stephen Guthrie
Presgident @f Fallbrook, Inc. and acknowledged tha foregoing
instrument to be his free act and deed in his said capacity and
the free act and deed of said Fallbrook, Inc.

¢ Vice=

Befora m

Type or Print Nane /
DARO20FB

004,904
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This Maintenance Agreement is entered into between
Fallbrook, Inc. (hereinafter CQMPANY) and
Condominium, through its governing body the Unit Owners’
Assoclation (hereinafter CONDOMINIUM) .

MAINTENANCE AGREEMENT

WITNESSETH

WHEREAS, the COMPANY and the CONDOMINIUM are the owners of
two abutting parcels of property lecated on Ray Street in the
City of Portland; and

WHEREAS, both parcels of land were at one time a single
parcel of land known as Fallbrook, A Condeminium: and

WHEREAS, the COMPANY obtained title to land that comprised a

certain portion of said former condominium projeét on December
20, 1991; and . :

WHEREAS, both parties are desirous of sharing the present
road known as Merrymeeting Drive, the developsd portion of which
is presently on CONDOMINIUM land; and

WHEREAS, the COMPANY has succeeded to a portion of the
rights of the former declarant and/or sald declarant’s successors
in interest, including an casement over, under and along the
street known as Merrymeeting Drive; and :

WHEREAS, the parties agree that they are desirous of sharing
proportionately the expense of maintaining said Merrymeeting
Drive, including any common utility lines:

NOW THEREFORE, in consideration of the mutual covenants
contained herein,; the parties hereto agree as Lollows:

1. The CONDOMINIUM shall arrange for the maintenance of
sald Merrymeeting Drive, including by way of example, and not of
limitation snow plowing, necessary repair, maintenance and upkeep

of Merrymeeting Drive and any common utility lines contained
therein.

2. The COMPANY and the CONDOMINIUM agree to share equally
the expenses of maintaining Merryneeting Drive as set forth in
paragraph 1 of this Agreement, from the intsrsection of Ray
Street and Merrymeeting Drive to the property line between the
condominium and the property, but not including maintenance for
that portion of Merrymeeting Drive extended by the COMPANY to
gorvioa_tyair project, which extension shall be the solse
responsibility of COMPANY. The CONDOMINIUM shall prepare an
Annual Budget of anticipated maintenance coste for Marrymeeting
Drive, and provide a copy of same to the COMPANY no later than
December lst of each yecar for the subsequent calendar year. A8
expenses are incurred by the CONDOMINIUM, it shall send a
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gtatement of such expenditure to the COMPANY which shall
reimburse the CONDOMINIUM fifty (50%) percent of such actual
expenses within thirty (30) days after receipt of notification of
expenditures. '

%

3. If roadway dsterioration necessitates extracrdinary
expense in excess of normal repairs budgeted for that year, then
the CONDOMINIUM shall notify the COMPANY immediately of such
proposed expenditure. Upon receipt of proof of such
extraordinary expenditures, the COMPANY shall reimbursze the
CONDOMINIUM fifty (50%) percent of such expenditures within
thirty (30) days after presentment.

4. If any amount due and owing under this Agreement is not
paid within the times as specified herein, COMPANY shall be
responsible for interest on the amount paid at the rate of ten
(10%) percent per annum. .o - :

5. If the COMPANY disputes the accuracy of the
expenditures, it shall notify the CONDOMINIUM promptly of such
disputs. If the parties to this Agreement are unable to resolve
such dispute, then it will be submitted to an arbitration
process, emploving an American Arbitration CONDOMINIUM certified
Arbitrator, knowledgeable in the construction trades, whose
decision shall be final and binding on both parties.

&. This Agreement shall have no effect and the CONDOMINIUM
shall be responsible for all expenses for the maintenance of said
Merrymeeting Drive until the COMPANY comménces construction for
the extension of Merrymeeting Drive into its proposed )
development. Upon commencement of such construction, then the
COMPANY shall reimburse the CONDOMINIUM fifty (50%) percent of
all maintenance expenditures for the disignated portion of
Merrymeeting Drive per paragraphs 2 and 3 of this Agreement.

7. It is contemplated by the parties to this Agreement
that the construction of the COMPANY’s Health Care Boarding
Facility may cause abnormal wear and tesar on Merrynmeeting Drive
requiring unanticipated repairs. Consequently, upon the
conclusion of the construction of the COMPANY’s project, the
COMPANY will bear the sole expense and repair of any such

abnormal wear and tear caused to Merrymeeting Drive by the
congtruction process.

8. This Agreement is expressly limited toward that portion
of Merrymeeting Drive running from the intersection of Ray Street
to the boundary line of the property of the parties. Each party
shall be responsible for the maintenance and upkeep of any and
all othar roads on theilr raespective propertica. By way of
example, and not of limitation, the CONDOMINIUM shall be
responsible for all maintenance and upkeep of the Loop Road,
while the COMPANY shall be responsible for the maintenance and
upkeep of the extension of Merrymeeting Drive from its prasant

terminus at the property boundary between the parties into the
COMPANY’ g facility.
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9. should construction of the proposed boarding facility
and the extension of Marrymesting Drive not commence within one
year of the gigning of this Agreement, then it shall be null and
void unlesse both parties agree in writing to extend sald
Agre?mant prior to the anniversary date of the first year of its
elgning.

10. It is intended by both parties that this Agreement
shall be binding upon the parties, their heirs, successors and
assigns and shall run with the land.

3

11, The parties represent that they have caraefully read the
foregoing Maintenance Agreement and know and undsrstand the
contents hereof, and specifically acknowledge the terme hareof
are contractual and not a mere recital.

IN WITNESS WHEREOF the parties have set their hands and
aseals as of the date set forth next to each signature below.
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Standard Recommended \\
Luminaire Arm Mounting
Wattage Oimenslons Height

EXECUTIVEZD upto 16" % 20°x 6" 2'x4"-8 7'6" w0 20

2590 walls
EXECUT Z up 1o 20" % 25 R g 21 xE ~12 157 10 407

400 walls
EXECUTIVE 30 upto 23 % 30" x 10" 2W x 6" =127 25" o 407
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Mechanical Features « Unitized
ballastreflector system, hinged and
removable as a unit, Easy access for
instaliation and mairtenance. * Re-
flector is hinged and sealed against a
one piece E PD.M. gasket. » Thermal
and impact tempered glass lensa. = Ex-
truded aluminum arm with gafvanized
sieel threaded tie rods. = Exiruded
aluminum lens frame with accurately
mitered corners, secured with internai
comer keys.

Photometric Flexinilily « Die-
formed, semi-specutar reflector sys-
temin slandard IES patterns {l, il and
V. A Forward Distribution Retlector is
also available. 1000 WATT EXECU-
THVE 30, identical in appearance and
construction, forward distribution
refleclor or with bilateral field-adjust-
able reflector. Designed and man-
ulactured to meet or exceed UL and

NEC requirements. All fixtures bear
the IBEW and UL labsl.

Options « Photoelectric control recep-
tacle * Single or duplex weatherproot
receptacle + Luminaires can be wall
mourted » Baked enamel or anodic
hard coat fimishes available in a wide
range of colors.
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CITY OF PORTLAND

MEMORANDUM
TO: Chairman DeCourcey and Members of the Portland Planning Board
FROM: Deborah Andrews, Senlor Planner
DATE: August 25, 1992
RE: Preliminary Site Plan Review of Proposed 28-unit Elderly Care

Facility off Ray Street; Fallbrook Inc., Applicant

Fallbrook, Inc. requests preliminary site plan, subdivision, and conditional
use review of a proposed 28~unit licensed board care facility for the
elderly to be located off Ray Street. The development is to be sited on a
portion of the remaining 13.33 acres of the Fallbrook Condominium site, with
the balance of land reserved for possible future development. The property
is located in an R-3 zone, where intermediate care facilites, such as that
proposed, are allowed as a conditional use.

Because of the unique and relatively complex issues raised by the proposed
development and its relationship to the existing Fallbrook Condominium
project, the applicant has been encouraged to present a preliminary concept
plan to the Board for its review and comment prior to completing a detailed
site plan and elevation drawings. Accordingly, the enclosed plans
(Attachments #2 and #3) are concept plans only and leave open a number of
issues for discussion by the Board. On Tuesday, Stephen Guthrie and Robert
Feeney, principals of Fallbrook, Inc., and David Haynes of Land Use
Consultants will discuss immediate and long—term plans for the site.

DESCRIPTION OF THE PROJECT

Fallbrook Inc. proposes to construct a single-story, 28-room boarding health
care facility for the elderly within the previously-approved Fallbrook
Condominium subdivision. The facility, to be called Fallbrook Woods, is to
be sited immediately south of the completed Phase I Fallbrook Condominiums
and is to be accessed from the same private road which runs off of Ray
Street. While the proposed facility is to be sprinklered, construction of
an emergency access lane will also be required because of the combined
number of units included within the condominium development and the proposed
elderly boarding facility. (The enclosed site plan, Attachment #2, shows
two possible locations for the emergency access lane — see dotted lines.

One shows the access lane connecting to Topsham Street and the alternative
connecting to Ray Street. Because of costs associated with constructing
Topsham Street (now a paper street), the applicant prefers to connect the
emergency access lane to Ray Street. The applicant is aware that this
option will require some reconfiguration of the future residential
development as currently shown, but as this development is strictly
conceptual at this point, such a reconfiguration is possible.
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CITY OF PORTLAND

March 24, 1993

Mr. William R. Walsh

Land Use Consultants, Inc.
One India Street

Portland, ME 04101

RE: Fallbrook Woods
CSO Credits

Dear Mr. Walsh:

Per your letter dated September 22, 1992 regarding credits for the Fallbrook
Woods Boarding Health Care Facility, the City of Portland hereby grants
29,875 credits for this project.

Sincerely,

e

Robert B. Ganley
City Manager

cc: Joseph E( Gray, Jr., Director of Planning and Urban Development
Melodie Esterberg, Development Review Coordinator
Peborah Andrews, Senior Planner
William Goodwin, Environmental Engineer, Department of Parks and Public
Works

389 Congress Street  +  Portland, Maine 04101 - (207) 874-8689



Inspection Services g ' Planning and Urban Development

Samuel P. Hoffses Joseph E. Gray Jr.
Director

CITY OF PORTLAND

April 13, 1993

Fallbrook. Inc.
c/o steven Guthrie
167 Bayside Rd
Portland, ME 04102

Re: 418 Ray St (Fallbrook Woods)
CBL: 400-D-003/400-F-001
Dear Sir, ' '

Your application to construct a twenty eight room boarding health care
facility has been reviewed and a permit is herewith issued subject to the
following requirements:

No certificate of occupancy can be issued until all requirements of this
letter are met.

Site Plan Review Reguirements

Planning Division Approved D. Andrews
Public Works Approved M. Esterberg
Inspection Services Approved W. Giroux

Building and Fire Code Reguirements

1. Two means of access to the site required. BAccess to structures shall be
at least 20‘ wide nearest the structure. Hydrant must be shown or
installed within 800’ of the building, measured along normal path of
travel of fire aparatus. Location of sprinkler connection must be shown
for approval. LT Garroway

2. All required fire alarm systems shall have the capability of "Zone
Disconnect" via switches or key pad program provided the method is
approved by the Fire Prevention Bureau.

3. All remote annunciators shall have a visible "trouble" indicator along
with the Fire Alarm "Zone" indicators.

4. Any Master Box connected to the Municipal Fire Alarm System shall have a
supervised Municipal Disconnect Switch.

5. All Master Box locations shall be approved by the Fire Department
Director of Communications. A Master Box shall be located so that the
center of the box is five feet above finished floor.

6. All Master Box locations are required to have a locked box (knoxbox).

7. A fire alarm acceptance report shall be submitted to the Portland Fire
Department.

8. Additional pull stations are needed in kitchen and in room #125.

9. A four inch storz connection shall be provided for the sprinkler system.

10. Kitchen Equipment/Kitchen Exhaust Equipment - Shall comply with the BOCA
National Mechanical Code/1990, Article 5.

389 Congress Street - Portland, Maine 04101 - (207) 874-8704
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August 21, 1992 PORTLAND PLANNING OFFICE

Joseph E. Gray, Jr.

Director of Planning and Urban Development
Room 211, City Hall

389 Congress Street

Portland, ME 04101

RE: Fallbrook, Inc.
Dear Mr. Gray:

T would urge the Portland Planning Board's approval for the
proposed development of Fallbrook, Inc. for a 28-unit licensed
boarding home to be located off Ray Street.

This is a needed type of housing and it is refreshing to have
i1ocal businessmen planning the development.

Fallbrook Weods will make a good neighbor and possibly, in
the future, enhance the value of the condominium property.

' T g
. ;ﬁ/ /ézwuz?f?‘/
Jane G. Everett
24 Merrymeeting Drive
Portland, ME 04103

Sincerely,

cc: Stephen E. Guthrie
167 Wayside Road
Portland, ME 04102
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Alan R. Atkins, Esq.

Bernstein Shur Sawyer & Nelson
100 Middle Street
P.O. Box 9729
Portland, Maine

(b

04104
Re: Fallbrook Condominium/Fallbrook, Inc.
Dear Alan:

Back in January of this year Merreal Corp. conveyed special
declarant rights to construct Units 29, 30, 31 and 32 at
Fallbrook Condominium to your client, Fallbrook, Inc. I assume
that document was signed and recorded, but I am not really
concerned with that point. My reason for writing now is to
explain that we are trying to work with the condominium
Association to construct some amenities that were promised to the
condominium owners and which are part of the City approval.

Our plan is to construct a level grassy playing area and a
tot lot on the property, and we have now been advised that the
best site for this would be the portion of the common land that
is subject to the declarant rights. If your clients have plans
to construct the remaining units at any time in the foreseeable
future, it probably would not make sense for us to construct
these amenities in this location. However, if your clients do
not intend to build the additional units, we would appreciate
hearing some indication of this from them. As I understand it,
your clients have no rights in this area other than to construct
the units within the applicable development period. I also
understand that due to the presence of ledge the cost of building
the units here is prohibitive. In any event, the cooperation of
your clients with the Association on this issue may go a long way
in cultivating the kind of good will that will be helpful to your
clients when they have a development proposal before the City.

As far as Merreal Corp. is concerned it doesn't really
matter where the amenities are located, but I did offer to get
the ball rolling on this issue by contacting you. We do not

2
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Alan R. Atkins, Esg.
June 1, 1992
Page 2

represent the Association, and I believe it would be best for the
Association to discuss this directly with your clients.
Therefore, would you kindly pass this message on to your clients.
The Association president is Paul Mergener, who can be reached at
871-9572 and the property manager is Don Neill, who can be
reached at 878-5831.

Thank you very much for your assistance in this matter.
Very truly yours,
Elting H. Smith, Jr..
/db
cc: Charles Eisenberg

Paul Mergener
Don Neill



AGREEMENT FOR TRANSFER AND ASSUMPTION OF
SPECIAL DECLARANT RIGHTS IN
FALLBROOK, A CONDOMINIUM

S .

This Agreement is made by and between MERREAL CORP., a
Delaware corporation with a place of business in Portland, Maine
(hereinafter "Transferor") and FALLBROOK, INC., a Maine
corporation with a mailing address of 7 Shady Lane, Falmouth,
Maine 04105 (hereinafter "Transferee").

WHEREAS, Transferor is the holder of certain Special
Declarant Rights in a condominium development known as Fallbrook,
a Condominium, located on Ray Street in Portland, Maine (the
"Condominium") and created pursuant to a Declaration under the
Maine Condominium Act of the Maine Revised Statutes Annotated, as
amended, Title 33, Chapter 31 et seq., which Declaration is dated
April 20, 1989 and recorded in the Cumberland County Registry of
Deeds in Book 8730, Page 206, and amended by Amendment dated
October 30, 1989 and recorded in said Registry in Book 8969, Page
159, Second Amendment dated May 11, 1990 and recorded in said
Registry in Book 9172, Page 23, and Third Amendment dated August
1, 1990 and recorded in said Registry in Book 9267, Page 190,
together with the Plat and Plans, which are Exhibits to the
Declaration, recorded in said Registry in Plan Book 178, Page 66,
Plan Book 182, Page 14 and Plan Book 185, Page 15 (the
"Declaration"); and

WHEREAS, Transferor has agreed to transfer and assign to
Transferee all its rights to construct, create and convey
Fallbrook Condominium Units 29, 30, 31 and 32.

NOW THEREFORE, in consideration of One Dollar ($1.00) and
other valuable consideration:

1. Transferor hereby gives, bargains, sells, conveys,
assigns and transfers to Transferee, its successors and assigns,
the following Special Declarant Rights in and to the Property and
Transferee hereby accepts such Special Declarant Rights:

a) the rights under Article 8 of the Declaration to
construct the following improvements indicated on the Plat
and Plans filed with the Declaration and as indicated on a
certain site plan as revised through May 9, 1989 as approved
by the City of Portland on November 10, 1987 and recorded in
the Cumberland County Registry of Deeds in Plan Book 168,
Page 55 and as revised on June 12, 1989 and recorded in the
cumberland County Registry of Deeds in Plan Book 179, Page
47: units 29, 30, 31 and 32, being 4 condominium units
proposed for development on the Property, as described in
said Declaration, including all limited common elements
appurtenant to said units and related alterations and
improvements to the common elements including without
limitation the excavation and alteration of the surface of



the earth and the construction of foundations, buildings,
driveways, landscaping and utility lines (all collectively
the "Units"); and

b) the right to use all easements reserved under
Article 4 of the Declaration for the completion of the Units
and the marketing and sale thereof including the right to
maintain sales offices, management offices, signs
advertising the Condominium and models as may be necessary
and appropriate for the marketing and sale of the above
proposed Units; and

c) the development rights necessary or appropriate to
amend the Declaration to create the Units, and to reallocate
the Common Element Interest, Common Expense, Liability and
Vote in accordance with Section 2.2 of the Declaration and
the Maine Condominium Act; and

d) all other rights, including real property rights in
and to the Property, whether established under the
provisions of the Declaration, the Maine Condominium Act or
otherwise, which are necessary or appropriate to construct
and create the above Units and appurtenant Limited Common
Elements and any related interests and rights in said
Condominium according to the Declaration, and to 1mp1ement
and complete the sale of said Units. All of the foregoing
rights are subject, however, to all rlghts, terms and
conditions of the Declaration and all provisions of the
Maine Condominium Act.

2. Transferee and Transferor agree that Transferee shall be
the "Declarant" with respect to all improvements constructed and
created by Transferee, and Transferee hereby assumes all duties,
obligations and liabilities related thereto, including without
limitation the obligations arising under the Maine Condominium
Act to prepare and deliver a Public Offering Statement and to
warrant all improvements to purchasers of said Units. Transferee
acknowledges that it is a "successor declarant" and not an
"affiliate" of Transferor, for purposes of Section 1603-104 of
the Maine Condominium Act. Transferee shall not be the
"Declarant” with respect to any other improvements, and
Transferor excepts and reserves all rights except as herein
expressly transferred.

3. Transferor hereby assigns and transfers to Transferee
all its right, title and interest in and to any and all land use
and environmental approvals and permits relating to the Special
Declarant Rights herein transferred.

Reference is made to a transfer and assignment of the above-
described Special Declarant Rights from R. Risbara Construction
Co., Inc. to Merreal Corp. dated November 21, 1990 and recorded

in the Cumberland County Registry of Deeds in Book 9828, Page
205.



IN WITNESS WHEREOF, the parties have executed this Agreement
this R ST day of December, 1991.

TRANSFEROR
Merreal

s

Debra B Drass s Q By: P e

Witness \ Its o ~s f%2é54;557b7\

TRANSFEREE
Fallbrook, Inc.

By:
Witness ’ Its
STATE OF MAINE
COUNTY OF CUMBERLAND, SS. December X | , 1991

FD Personally appeared the above-named
, \ ALont of Merreal

corp., and'acknowledged the foregoing instrument to be his free
act and deed in his said capacity and the free act and deed of
said Merreal Corp.

Before me,

Notary P \
b
BYIN ¢ EXPIRES Y .
Type or Print Name
STATE OF MAINE
COUNTY OF CUMBERLAND, SS. December , 1991

Personally appeared the above-named ’
President of Fallbrook, Inc. and acknowledged the foregoing
instrument to be his free act and deed in his said capacity and
the free act and deed of said Fallbrook, Inc.

Before me,

Notary Public

Type or Print Name

DARO20FB



OWEXN HASKELL, INC.

Civil Engineer — Land Surveyor

& Broadway, South Portland, Maine 04106
Telephone 207 799-5694

August 19, 1985

DESCRIPTION
SEWER AND DRAINAGE EASEMENT
GAILEY TO LIBERTY GROUP

That portion of a 30 foot wide sewer and drainage easement
shown on “Plan of Land on Ray Street, Portland, Maine

for Liberty Group, Owen Haskell, Inc. Aug. 16, 1985"

which lies on the land of Calvin L. and Myrtle W. Gailey
(see Book 3063 page 400) and which is described as follows:

Beginning at a 5/8" iron rod set at the Southernmost
corner of land of George and Doris Castonia (Book 4960
page 286);

Thence, N 67°-57'-30" E by the land of Castonia 48.74
feet;

Thence, S 84°-44'-05" E through the land of Gailey 55.86
feet to the Westerly sideline of Ray Street;

Thence, S 17°-48'-10" E by Ray Street 32.61 feet;

Thence, N 84°-44'-053" W through the land of Gailey
108.69 feet to the land of Frances F. Gatchell (Book 6257
page 342);

Thence, N 17°-48'-10" E by the land ofiGatchell 8.30
feet to the point of beginning.

Said portion of the 30 foot wide sewer and drainage
easement contains 2,670 square feet more or less. Also,
that portion of the 40 foot wide construction easement
shown on said plan which lies on land of Gailey and
which is located 5 feet wide on each side of the above
mentioned 30 foot wide sewer and drainage easement.

All bearings are magnetic 1942 as based on C.C.R.D. Plan
Book 86 page 29.




OWEN HASKELL, INC.

Civil Engineer — Land Surveyor
8 Broadway, South Portland, Maine 04106
Telephone 207 799-569+

august 19, 1985

DESCRIPTION
SEWER AND DRAINAGE EASEMENT
CASTONIA TO LIBERTY GROUP

That portion of a 30 foot wide sewer and drainage

easement shown on "Plan of Land on Ray Street, Portland,
Maine for Liberty Group, Owen Haskell, Inc. Aug. 16, 1985"
which lies on the land of George and Doris Castonia (see
Book 4960 page 286) and which is described as follows:

Beginning at a 5/8" iron rod set at the Southern most
corner of land of Castonia;

Thence, N 17°-48'-10" W by land of the Liberty Group
24 .30 feet;

Thence, S 84°-44'-05" E through land of Castonia 52.83
feet to land of Calvin L. and Myrtle W. Gailey (Book 3063
page 400);

Thence, S 67°-57'-30" W by land of Gailey 48.74 feet to
the point of beginning.

Said portion of the 30 foot wide sewer and drainage
ecasement contains 591 square feet more or less. Also,
that portion of the 40 foot wide construction easement
shown on said plan which lies on land of Castonia and
which is located 5 feet wide on each side of the above
mentioned 30 foot wide sewer and drainage easement.

All bearings are magnetic 1942 as pased on C.C.R.D. Plan
Book 86 page 29.




OWEN HASKELL, INC,

Civil Engineer — Land Surveyor

8 Broadway. South Portland, Maine 04106
Telephone 207 799-369+

August 19, 1985

DESCRIPTION
SEWER EASEMENT
LIBBY TO LIBERTY GROUP

A 30' wide sewer easement over land of David T. and
Helen M. Libby (see Book 2026 page 64) situated on the
Southeasterly side of Allen Avenue in the City of
Portland, County of Cumberland and State of Maine,

the centerline of which easement is described as
follows:

Beginning at a point on the Southeasterly sideline

of Allen Avenue, which point is located N 64°-47'-25" E
96.03 feet from a granite monument with a dril hole,
which marks an angle point in the sideline of Allen
Avenue and which is the Northwesterly corner of the
land of Libby; '

Thence, S 23°-30'-00" E 93.00 feet;

Thence, S 47°-00'-00" E 123.76 feet to a point at land

of the Liberty Group, which point is located S 83°-13'-153" W

112.41 feet from a 5/8" iron rod set at the Southernmost
corner of land of Lewis H. and Joan J. Waugh (Book 2790
page 464).

Said 30' wide sewer easement to lie 15 feet wide on both
sides of the above described centerline. Also, a 40'
wide construction easement which lies 5 feet wide

on each side of the above described 30 foot wide sewer
ceasement. Said 30' wide easement contains 6,503 sguares
feet more or less and is shown on "Plan of Land on Ray
Street,Portland, Maine for Liberty Group, Owen Haskell,
Inc. Aug. 16, 1985".

All bearings are magnetic 1942 as based on C.C.R.D.
Plan Book 86 page 29.




OWEN HASKELL, INC,

Civil Engineer — Land Surveyor

8 Broadway, South Portland, Maine 04106
Telephone 207 799-3694

August 19, 1985

DESCRIPTION
SEWER AND DRAINAGE EASEMENT
GATCHELL TO LIBERTY GROUP

That portion of a 30 foot wide sewer and drainage

easement shown on "Plan of Land on Ray Street, Portland,
Maine for Liberty Group, Owen Haskell, Inc. Aug. 16, 1985"
which lies on land of Frances F. Gatchell (see Book 6257
page 342) and which is described as follows:

Beginning at a 5/8" iron rod set at the western most
corner of the land of Calvin L. and Myrtle W. Gailey
(Book 3063 page 400);

Thence, S 17°-48'-10" E by the land of Gailey 8.30
feet;

Thence, N 84°-44'-05" W through the land of Gatchell
20.58 feet to the land of Liberty Group:

Thence, N 71°-28'-30" E by land of Liberty Group 18.94
feet to the point of beginning.

Said portion of the 30' foot wide sewer and drainage
easement contains 79 square feet more or less. Also,
that portion of a 40 foot wide construction easement,
shown on said plan, which lies on land of Gatchell

and which is located 5 feet wide on each side of the
above mentioned 30 foot wide sewer and drainage easement.

All bearings are magnetic 1942 as based on C.C.R.D.
Plan Book 86 page 29.
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Parks & Public Works R & George A. Flaherty
Tlesidl) PORTLAND PLANNING OFFE  Director

CITY OF PORTLAND

December 4. 1990

Pat Harrington

Land Use Consultants
One India Street
Portland, ME 04101

Re: Fallbrook Condcocminium Status
Dear Pat,

It appears that most of the construction items discussed on our site
walk of October 23rd have been completed with the follow exception:

Silt continues to be evident at the outlet of the culvert that may be
damaged. This item will be observed and if indeed there is a problem, it
will have to be corrected next summer. This item will be covered under
the defect guarantee.

The items that remain to be completed and 1listed in the letter of
credit, as well as an additional new concern, are as follow:

1. Basketball court $15,000
2. Tot lot $ 1,500
3. Minor landscaping $ 1,200
4. Completion of Traffic

improvements $35.,000

5. Additional drainage work most likely needed behind the
unfinished units to allow runoff to enter the culvert
adjacent to these units. Runoff currently is draining
onto the abutters' property.

$ 1,500

Total $54,200.00
It is my understanding that the traffic signalization issue needs to be
resolved prior to further issuance of certificates of occupancy. Hopefully,
this can be accomplished. Additionally, as noted above, I have included the

remaining traffic item in the cost break down.

Given the current project status, the city will not be requiring the
turnaround easement at this time. However, we are still requiring a

55 Portland Street - Portland, Maine 04101 - (207) 874-8493



Parks & Public Works George A. Flaherty
. Director
zgzﬁéEE§E£§:
CITY OF PORTLAND

October 14, 1992

Mr. William Walsh

Land Use Consultants, Inc.
One India Street

Portland, Maine 04101

Dear Bill:

At the request of the Fallbrook, Inc., I am writing to address traffic
improvements that were done on Ray Street and at the Washington and Allen
Avenue intersection. The subject improvements were based upon a traffic
study by T.Y. Lin/Hunter-Ballew Associates, dated December 16, 1987,
completed for the proposed Ray Street Town Homes (aka Fallbrook
Condominiums). The improvements proposed in this study were required by the
Department of Environmental Protection Site Location Order #L-011219-87-B-R
and are as follows:

1. An eight phase signal system at the intersection of Washington
Avenue and Allen Avenue. This system was to be coordinated with
the controls at the intersections of Washington Avenue and Dairy
Queen and Washington Avenue and Sanborn Street.

2. Widening and resurfacing Ray Street from Nevada Avenue to Allen
Avenue.

These improvements have been completed and they fulfill the traffic
requirements imposed upon this development.

Ve%{tzuw

William Ji/ Bray
Deputy Director

rks/Public Works

WJB/b jm
cc: Rick Knowland, Director Planning/Urban Development
Desk File

55 Portland Street - Portland, Maine 04101 - (207) 874-8493
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Dear BH

At the request of Fallbrook, Inc., I am writing to address
traffic improvements that were done on Ray Street and at the
Washington and Allen Avenue Intersection. The subject improve-

ments were based upon a traffic study by T.v. Lin/Hunter-Ballew
Associates, dated December 16, 1987, completed for the proposed
Ray Street Town Homes (aka Fallbrook Condominiums) . The
improvements proposed in this study were required by Department
of Environmental Protection Site Location Order #L-011219-87-B-R
and are as follows:

1. An eight phase signal system at the intersection of
Washington Avenue and Allen Avenue. This system was
to be coordinated with the controls at the inter-
sections of Washington Avenue and Dairy Queen and
Washington Avenue and Sanborn Street.

2. Widening and resurfacing Ray Street from Nevada Avenue
-to Allen Avenue.

These improvements have been completed and they fulfill the
traffic requirements imposed upon this development.

HEy7truty yowes,
V“? ;4\.,4 ;obf‘f
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J. David Haynes, R.L.A.
David A. Kamila, P.E.

Bradley H. Hare, R.L.A.
Frederic Licht, Jr., P.E.
LAND USE CONSULTANTS INC John D. Roberts, P.L.S.

August 10, 1992 ~ ' 2608

Portland Planning Board
City Hall

389 Congress Street
Portland, Maine 04101

Attention: Deborah Andrews

Fallbrook Woods, Off Ray Street, Portland, Maine

Dear Board Members:

Oon behalf of Fallbrook, Inc., we respectfully request that you
schedule us into your workshop meeting on the afternoon of August
25, 1992. The purpose of our meeting will be to make a concept
presentation for development of Fallbrook Woods and to receive
comments or concerns from the Board which should be addressed
during the review/approval process.

Fallbrook, Inc. is headed by principals Robert Feeney and Stephen
Guthrie. Their proposal is to utilize the remaining 13.33 acres
of the Fallbrook Condominium site to develop a 28 room boarding
health care facility called Fallbrook Woods. The following plans
are included as a part of this submission:

1. Fallbrook - A Condominium (formerly Ray Street Develop-
ment) for MERREAL Corp., dated May 30, 1990, approved
by Portland Planning Board September 24, 1990; Drawing
1 of 4.

2. Preliminary Design Sketches by ADC, Architectural
Design Concepts, Inc., dated July 22, 1992.

3. Preliminary Site Plan by ADC, Architectural Design
Concepts, Inc., scale 1"=50’.

LAND PLANNERS - ENGINEERS - SURVEYORS ONE INDIA STREET « PORTLAND, MAINE 04101 - 207-772-8392



LAND USE CONSULTANTS INC

Wwe look forward to meeting with the Board on August 25th at which
time we can review this proposal in detail. In the meantime,
please do call with any questions oOT comments.

Very truly yours,

) Wl

J. David Hayn
president

JDH/b
Enc.: (6)
c.c.: Mr. Robert Feeney

Mr. Stephen Guthrie
Mr. George Razoyk, Architect



Planning & Urban Development Joseph E. Gray Jr.

Director

CITY OF PORTLAND

October 15, 1992

Bill Walsh

Land Use Consultants, Inc.
One India Street

Portland, ME 04101

Re: Fallbrook Woods
Dear Mr. Walsh:

Per your inquiry regarding the Portland Land Use Code”s maximum lot coverage
standard as it applies to the Fallbrook Woods Project, the Code stipulates
that lot coverage shall not exceed 25% in the R-3 residential zone. (See
attached excerpt of Land Use Code.) According to Fallbrook Inc.”s submitted
site plan, lot coverage (including building, paving and roads) appears to be

1.49 acres or 11.8 percent of the 12.64 acre site.
Sincerely,

kv

orah Andrews
Senior Planner

389 Congress Street -+ Portland, Maine 04101 - (207) 874-8300 ext. 8721



O = . — A Y =
V-2 enmiltid. Zo0E

§ 14-90

(7

PORTLAND CODE

b. Rear yard:

1. Principal or accessory structures with ground coverage greater than one
hundred (100) square feet: Twenty-five (25) feet.

2. Accessory detached structures with ground coverage of one hundred (100)
square feet or less: Five (5) feet.

Setbacks for swimming pools shall be as provided for in section 14-432 (swim-

ming pools) of this article.

c. Sideyard:

1. Principal or accessory structures with ground coverage greater than one
hundred (100) square feet: .
Height of Structure Required Side Yard

1story :. oo P 8 feet
1Vh SEOTIES .« o o v ottt e e e 8 feet
DY e o U= Y- T 14 feet
Do SEOTIES - o o vt et e e e 16 feet

The width of one (1) side yard may be reduced one (1) foot for every foot that the
other side yard is correspondingly increased, but no side yard shall be less than
eight (8) feet in width. In the case of a lot of record existing as of June 5, 1957,
and held under separate and distinct ownership from adjacent lots, the required
side yard may be reduced in order to provide a buildable width of up to twenty-
four (24) feet, but in no case shall the resulting side yards be less than eight (8)
feet. \
2. Accessory detached structures with ground coverage of one hundred (100)
square feet or less: Five (5) feet.
d. Side yard on side streets:
1. Principal or accessory structures: Twenty (20) feet.

Maximum lot coverage: Twenty-five (25) percent of lot area.

Minimum lot width: Seventy-five (75) feet, except a lot under the provisions of section

14-433 (lots of record and accessory structure setbacks for existing buildings) of this
article need be only sixty-five (65) feet.

Maximum structure height: Principal or accessory attached structure: Thirty-five (35)

feet.
Accessory detached structure: Eighteen (18) feet.

(8) a. Maximum number of units in a building (PRUD of five (5) acres of more): Six (6)
units.
b. Maximum number of units in a building (PRUD of less than five (5) acres): Two (2)
units.
(9) Maximum average number of units in a building (PRUD of five (5) acres of more): Five
(5) units.
(10) Maximum length of building (PRUD): One hundred (100) feet for buildings without
garages; one hundred forty (140) feet for buildings with integral garages.
Supp. No. 18

934




CITY OF PORTLAND, MAINE

PLANNING BOARD

Joseph R. DeCourcey, Chair
Kenneth M. Cole lil, Vice Chair
Jadine R. O'Brien

Irving Fisher

Cyrus Hagge
John H. Carroll

Donna Williams

October 15, 1992

Robert Feeney
Fallbrook Incs

7 Shady Lane
Falmouth, ME 04105

Re: Fallbrook Woods
Dear Mr. Feeney:

On October 13, 1992 the Portland Planning Board voted 6-0 (DeCourcey absent)
to approve the site plan and conditional use request for Fallbrook Woods
located off Ray Street. The Board also voted to approve the proposed
amendment to the subdivision. The approvals were granted for the project
with the following conditions:

1. Evidence that declarant and developer rights and any and all remaining
rights held by MERREAL Corporation in Fallbrook, A Condominium will be
transferred to Fallbrook, A Condominium Unit Owners” Association shall
be submitted to Corporation Counsel for its review and approval prior
to issuance of any building permit. 1In the event that such transfer
does not take place, MERREAL Corp. shall be substituted on the final
recording plat as the co—-owner of the subdivision prior to issuance of
any building permit.

2. The applicant shall submit details of the dumpéﬁer location and
screening for Planning staff review and approval.

3. The applicant shall submit final landscape plans and list of specified
plant materials for review and approval by City Arborist.

The approval is based on the submitted site plan and the findings related to
site plan review standards as contained in Planning Report #31-92, which is
attached. A performance guarantee covering the site improvements as well as
an inspection fee payment of 1.7%Z of the guarantee amount and 7 final sets
of plans must be submitted to and approved by the Planning Division and
Public Works prior to the release of the building permit. If you need to
make any modifications to the approved site plan, you must submit a revised
site plan for staff review and approval. The site plan approval will be



Planning & Urban Development S Joseph E. Gray Jr.
‘ Director

CITY OF PORTLAND

March 12, 1993

Robert Feeney
Fallbrook, Inc.

7 Shady Lane
Falmouth, ME 04105

Dear‘Mr. Feeney:

Bill walsh of Lanc Use Consultants has forwarded a copy of the propecsed
final landscaping plan (dated 2/16/93 & revised on 3/9/93) for Fallbrook
Woods. The plan also indicates the proposed dumpster location and screening
provisions for such. This is to advise you that the landscaping and
dumpster treatment plan have besn approved by the Department of Planning and
Urban Development, satisfying outstanding conditions #1 and 2 of the
approved project.

A copy of the approved plan is attached for your reference.

Sincerely, e
T . - 4
(_ A el C:,,
~ ; o i/ /*— . oo, .
P ‘”‘/\ neif
P o
R A
- Joseph E. Gray, Jr/!

{_Dirgttor of Plannﬁng/énd Urban Development

cc: Stephen Guthrie
Bill walsh
V/sgborah Andrews, Senior Planner
Melodie A. Esterberg, Development Review Coordinator

389 Congress Street - Portland. Maine 04101 - (207) 874-8300 ext. 8721
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Fallbrook Inc.
7 Shady Lane
Falmouth, Me 04105

September 14, 1992

Ms. Deborah Andrews

Planner and Urban Development
City of Portland

City Hall

Portland, Me 04101

Re: Fallbrook Inc.

Deeded Rights/Phase I

Declarant Rights for Units 29, 30, 31 and 32
Road Maintenance

Dear Ms. Andrews,

In response to your request about the deeded interest that
Fallbrook Inc. has and its relationship with Fallbrook Condominium
project. We submit the following information. On December 20,
1991 Fallbrook Inc. purchased 12.62 acres of land from Merreal
Corp., a Corporation organized in Deleware and with a place of
business in Portland, Maine. This land was part of Fallbrook
Condominium project, better known as Phase II, III and IV. At the
closing we received a description of the boundaries, three
easements for sewer and drainage and an easement to the City of
Portland for a turn-around. Also received was an easement for all
purposes in common with others over, under and along the 50 foot
wide right of way known as Merrymeeting Drive, which is reserved in
the Declaration of Fallbrook Condominiums dated April 20, 1989 and
recorded in said Registry of Deeds in Book 8730, page 206. We did
not accept to be the declarant for Phase II, III and IV of the
condominium project. Our intent was only to develop a Health Care
Facility. As far as we are concerned Phase II, III and IV no
longer exist. It is our understanding that once you decide to use
the land for a different purpose, the original approval will be
extinguished. Merreal Corp. continues to own and retain
responsibility for Phase I. The Condominium Association which is
made up of 28 units is legally self-sufficient.

- In a separate agreement Merreal Corp. offered to Fallbrook
Inc. the declarant rights to build Units 29, 30, 31 and 32 which
was originally in Phase I but transferred to Phase IV by Merreal
Corp. It 1s our intent to relingquish these rights to the
Condominium Association for the sole purpose of complying with the
City of Portland Planning Board Directive to complete a basketball
court and/or park. Fallbrook Inc. is more than willing to do so
and has informed the Association of our intent.




The guestion of who will maintain the rocad came up at the
Planning Board workshop, under the public offering and the
declaration of the condominium. The expenses of maintaining the 50
foot right of way shall be shared proportionally by the Condominium
Association and by the owners (Fallbrook Inc.) of the additional
land based on the number of residences, or comparable uses, located
on the condominium property and on the additional land. We have
mutually agree with the Condominium Association representatives
that we will share the maintenance costs on a 50/50 basis once
construction of the project goes forth.

See enclosed documents: Quick Claim Deed With Covenant,
Sewerage and Drainage Easements, City of Portland Easement and
Special Declarant Rights for Units 29, 30, 31 and 32.

If you have any guestions, please feel free to give me a call.

Sincerely,

Clbor Gaoncy

Robert Feeney,”
Fallbrook Inc.
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CITY OF PORTLAND, MAINE
MEMORANDTUM
) ' ; ’

TO: - " Chair and Members of the Planning Board

FROM:»d;»'Natalle L. Burns, Assoc1ate Corporatlon Counsel

“:t» DATE:",}jSeptember 5, 1990

lhfj* RE:Ajfff fFallbrook Sectlonal Recordlng o

‘ At the publlc hearlng on thlo matter, the Board raised an
issue concerning the proposal for approval of a sectional °
recording. = The applicant has stated that it wishes to have a
 phased approval for this development in order to replace the
. ‘current performance guarantee with a separate guarantee for each
" phase as it is developed.  The Board was concerned about the
p0831ble need for a vacation of the prev1ously approved recordlng
. plat before the performance guarantee for 'the entlre prOJect
_could be returned : ;

As a prellmlnary matter, it should be noted that the process
for vacation of subdivision plats is created through section 14-

d[,m496(4) of the Portland City Code. There is no subdivision
_vacatlon process established by state  statute. The primary

- purposes of the ordinance are to undo the previous approval,
thereby returnlng the land to its prev1ous state, and to clarify

the title in the undeveloped land. The ordinance makes specific

provision for the passage of title in vacated streets, alleys and
‘public easements to the owners of lots which abut the dedicated
areas. In addition, the vacation extinguishes all public rights
in such areas. The vacation order must be filed in the Registry
of Deeds in order to provide notice to subsequent purchasers.
Any person who has already purchased property in the subdivision
must sign the document vacating the subdivision. This process
closely follows the state statute concernlng' the wvacation of
publlc streets, 23 M.R.S.A. §3027

The concerns raised by this appllcatlon relate in part to
the timing of an approval for phasing of a subdivision which has
already posted a performance guarantee and which has already
commenced construction of one or more of the phases. This
procedure has been wutilized in two previous subdivisions,
Parsons Pond and Appleledge. Both of those projects, like this
one, involved approved PRUD’s which had posted guarantees for the
entire development, or for a larger phase. While Parsons Pond
also sought a revision to the previously approved plan which
resulted in a reduction of the number of units that would
ultimately be built, Appleledge sought a rephasing that reduced
the number of units to be built in some of the phases, but
retained the same of number of units overall in the final
project. Once the sectional recording has been approved, the



City holds the recording plat indicating the phased approval
until the applicant posts the required performance guarantees for
the phase or phases which are to be developed next or which are
currently being developed. . The previous performance guarantee is
also held by the City until the new guarantees are posted. :

In addition to the City process for sectional recordihgs,’
‘state law requires that the planning board review revisions or

amendments to approved subdivisions ‘and that the register of

deeds indicate on the original recording plat that it has been
superseded. - This requirement ensures that subsequent purchasers
- of property within a subdivision will know about changes to the
 original approval. SRS SO R i s B L :

Vacation was not recommended for this project since the
_applicant has indicated its desire to complete the project,
probably through sale to a developer after completion of the
first phase. If the applicant or a successor to the applicant
decides to use the land for a different purpose, vacation will be
required at that time. - Since there are no streets that are
dedicated for use of :the public, 'a vacation order would
 extinguish the rights of owners of units within the development

in the vacated areas, unless another agreement has been made as

part of the condominium documents. - . i e :

The Board Vngp 'raiséd ,aﬂ!qugstign,,?oncerging _the"eﬁ§§¢;

bankruptcy would have upon the letter of credit. The letter of

credit is ‘an agreement between the bank and the City that the
bank will pay amounts to the City if the public improvements are -
not completed as approved. ' According to 11 U.S.C.A. §109, a bank

cannot be a creditor and therefore does not undergo the
bankruptcy procedures set forth in federal law. Instead, control
of the bank passes to a federal agency, which assumes the
‘obligations of the bank. In addition, these obligations are
insured in much the same fashion that deposits are. Even if the
developer, a wholly owned subsidiary of the bank, is subject to
federal bankruptcy laws, payment to the bank for a letter of
credit is not likely to be set aside as a preferential transfer
because the letter of credit does not qualify as "a transfer of

property of the debtor to or for the benefit or a creditor... for
or on account of an antecedent debt owed by the debtor before
such transfer was made." 11 U.S.C.A. §547. The letter of credit

is more appropriately viewed as a contemporaneous exchange that
is in payment of a debt incurred in the ordinary course of
business or financial affairs of the company contracting for the
letter of credit, since the letter of credit is required by the
City before building permits can be issued. This type of
transfer is not regarded as a preferential transfer and for that
reason cannot be avoided by a trustee in bankruptcy.

Natalie L. Burns
Associate Corporation Counsel



LAND'U&ECONSULTANTSINC

25th at which

We look forward to meeting with the Board on Au
time we can review this proposal in detail.

please do call with any questions ©
Very truly yours,

J. David Hayn

President

JDH/b

Enc.: (6)

c.c.: Mr. Robert Feeney

Mr. Stephen Guthrie
Mr. George Razovk, Architect

he meantime,
r comments.



J. David Haynes, R.L.A.
David A. Kamila, P.E.

Bradley H. Hare, R.L.A.
Frederic Licht, Jr., P.E.
LAND USE CONSULTANTS INC John D. Roberts, P.L.S.

August 10, 1992 ’ 2608

Portland Planning Board
City Hall

389 Congress Street
Portland, Maine 04101

Attention: Deborah Andrews

Fallbrook Woods, Off Ray Street, Portland, Maine

Dear Board Members:

on behalf of Fallbrook, Inc., we respectfully request that you
schedule us into your workshop meeting on the afternoon of August
25, 1992. The purpose of our meeting will be to make a concept
presentation for development of Fallbrook Woods and to receive
comments or concerns from the Board which should be addressed
during the review/approval process.

Fallbrook, Inc. is headed by principals Robert Feeney and Stephen
Guthrie. Their proposal is to utilize the remaining 13.33 acres
of the Fallbrook Condominium site to develop a 28 room boarding
health care facility called Fallbrook Woods. The following plans
are included as a part of this submission:

1. Fallbrook - A Condominium (formerly Ray Street Develop-
ment) for MERREAL Corp., dated May 30, 1990, approved
by Portland Planning Board September 24, 1990; Drawing
1 of 4.

2. Preliminary Design Sketches by ADC, Architectural
Design Concepts, Inc., dated July 22, 1992.

3. Preliminary Site Plan by ADC, Architectural Design
Concepts, Inc., scale 1"=50’.

LAND PLANNERS - ENGINEERS - SURVEYORS ONE INDIA STREET - PORTLAND, MAINE 04101 -« 207-772-8392
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CITY OF PORTLAND, MAINE

MEMORANDUM
DATE: 2-23-92
TO: Portland Housing Alliance Strategy Subcommittee Members
FROM: Mark B. Adelson, Community Development Administratoé;%%zzzi
SUBJECT : Strategy Subcommittee Meeting

The next meeting of the Alliance”s Strategy Subcommittee will be on Monday,
March 30th in City Hall, Room 40l from 4:00 - 6:00 pem.

We will be looking at the 1990 Census housing data and figures from the City
Assessor”s office in relation to the draft goals and action strategies.

Please call me at 874-8733 if you will be unable to attend.




We the undersigned members of the Fallbrook Condominium Association,
with this petition, here by request to substitute low maintenance
landscaped area as an amenity for the proposed basketball court. Total

cost of landscaping (for this area or others)

for the proposed basketball court.

1

2

10

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Susan Leonard

shall be equal to the cost

Michael & Liz Chitwood

Nona Thornton

Jo Goodwin

Bill Welsh & Wendy Wyman

Bill Dalbec & Janet Alexander >

Bob Levi

Phil Conan

fover)

Jodi Lerman .

= 2 : > ) <
Slaed| e oo \ /

Vicki Webster

Paul & Tara Mergener

Don Neill & Linda Lord

Ruth Rothman

Sandy Currén

June Clark

Carol Discatio

| R

Carol ﬁixolek

Frank & Eleanor Hill

Terry Dunn

Peter Minvielle

Eileen Carbonneau

Paul & Kym Cournoyer

Ed & Janice Buddington
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CITY OF PORTLAND, MAIRE
MEMORANDUM

TO: Chair Vestal amd Members of the Plamming Board
FROM: Richard Hemry, Planner
DATE: July 31, 1990

SUBJECT: TFallbrook Sectiomal Recording

Merreal Corporatiom is requestimg Plammimng Board review for a sectiomal
recordimg of the Fallbrook condomimium project. The project origimally
received subdivisiom approval, as Ray Street Townhomes, om September 10,
1985, amd site plam and PRUD approval om November 10, 1987, and revised site
plan approval om September 2, 1988. The project received approval omn
January 10, 1989, for a change of owmer. The site is 19.98 acres, zomed R-3
Residential anmnd located im the vicimity of Ray Street and Allem Avenue.

As the applicant describes im their letter, Attachment 2, the origimal
project, Ray Street Townhomes, was divided imto four phases, with
improvements both om and off site tied imto the phases., Each phase received
Plamning Board approval amd was signed., At that time, the applicant
recorded all four phases at the Registry of Deeds. Given the market
conditioms amd the large performance guaranmtee, the applicamnt 1s requesting
to have the project reapproved utilizimg the same number of phases, and
total mumber of units (98) with a shift of 4 umits from Phase I to Phase

IV. The applicamt has imcluded am outline of improvements amrd amenities to
be completed as part of each phase as approved, which is included as
Attachment 3. The Board may recall that these issues were brought up during
the origimal approvals.

Under the Subdivisiom Ordimamce, the Board can approve a sectiomal recording
provided that each phase is mot less tham 20% of the total mumber of units.
Unlike the Parson”s Pomnd project, this sectiomal recordimg does mot require
any waivers of the Subdivisiom Ordimance. The Board had origimally approved
the phases and improvements; the shifting of 4 umits from Phase 1 to Phase
IV comstitutes the omly chamge from what was approved. No changes to any of
the recreational amenities or other features of the project have been
proposed. The applicants have been im contact with Paul Niehoff, Materials
Engimeer, in regard to the postimg of performance guarantees and defect
bonds.,

Under the provisioms of the Subdivisiom Ordimance, the applicant would have
3 years, after receivimg approval for the sectiomal recordimg, to record the
next phase of the project (Phase II). They would have five years from the
approval to record the emtire project (Phases II, IIL and IV).

Attachments

1. Subdivisiom Plam
2. Applicant”s Letter 6/4/90
3. Description of Phases and Amemities
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Introduction

Merreal Corporation, a subsidiary of Maine Savings Bank, is requesting
approval for a sectional recording of the Fallbrook-A Condominium-
project, located in the vicinity of Ray Street, Allen Avenue and
Topsham Street. The project originally received subdivision approval,
as Ray Street Townhomes, on September 10, 1985. Since that time, the
project has been before the Board for site plan review (1987) and
change of owner (1989). The site is 19.98 acres, zoning is R-3
Residential. '

Notice for this project consisted of 361 notices mailed to area
residents and property owners,

Summary of Findings

Zoning R-3 Residential

Land Area 19.98 Acres

Number of Units 98

Number of Phases Requested Four, with Phase I nearly completed.

Staff Review

As described in the applicants letter, Attachment 2, the Ray Street
Townhomes project was originally approved with four phases, each with
specific improvements and amenities. The applicant, at that time,
recorded all the phases at the Registry, and posted the performance
guarantee for the entire project. Because of market conditions, the
applicant is seeking to have the project reapproved, utilizing the same
number of phases (4) and the same number of units (98) as was
previously approved. The only change from what the Board approved
originally is the shifting of 4 units from Phase I to Phase IV. Phaase
I has 28 units, Phase II has 30 units, Phases III and IV have 20 units
each, Each phase is over 20% of the total number of units, unlike the
Parson”s Pond sectional recording, this project does not require a
waiver of the Subdivision Ordinance.

The proposal has been reviewed by the Planning, Building Inspections,
Fire and Public Works Department. At the workshop, the Board had
inquired about outstanding conditions of approval on this project. The
Board may wish to clarify a time schedule for the completion of the
items mentioned in Paul Niehoff” s memo with the applicant. One
potential condition of approval would require all Phase I improvements
and the interconnection and coordination of all required traffic
improvements be completed by November 1, which was suggested by the
Materials Engineer. The second condition of approval would require the
current owner to record the drainage maintenance agreement and the turn
around easement at the Registry of Deeds. With those items clarified,
there would be no outstanding conditions of approval, ‘

If the Board approves the sectional recording, the applicant would have
three years to record Phase 1I, and a total of five years, from the
date of approval, to record all remaining phases.



Iv.

Motion for the Board to Comnsider

On the basis of plans and materials submitted by the applicant and on
the basis of information contained in Planning Report #39-90 relevant
to standards for Subdivision Review, the Planning Board finds:

- That the proposed sectional recording for Phases I, II, III and
IV is in conformance with the Subdivision Ordinance of the Land
Use Code.

Potential Conditions of Approval

e
o

1. _All Phase I improveméﬁ%é*and the interconnection and coordination
of traffic improvements shall be completed by November 1, 19%0..

2. The current owner shall record a drainage maintenance agreement
and a turnaround easement, to meet previously required conditions
of approval, at the Registry of Deeds.

o .
Attachments _W;:,w~ h
1. Plats for Phases I w5 ‘
2. Applicant's Letter Dated 6/4/90
3. Description of Phases and Amenities |
4, Material Engineer's Comments ﬁ
5. Applicant's Letter Dated 8/ /90 i
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Mr. Richard Henry

Portland Planning Department
City of Portland

City Hall

389 Congress Street
Portland, Maine 04101

Fallbrook Condominium Sectional Recording

Dear Mr. Henry:

Merreal Corporation, a wholly owned subsidiary of Maine Savings
Bank requests Planning Board review for a sectional recording of
the Fallbrook Condominium project. This project received
subdivision approval from the Planning Board on September 10,
1985. Site plan and PRUD approval were granted November 10,
1987. All original applications were made by The Liberty Group.
The project was later sold to Merrymeeting Developers, Inc. and
subsequently acquired by Merreal Corporation. The project name
has been changed from Ray Street Townhouses to Fallbrook
Condominiums. ' y

This request for sectional recording does not revise plans for
the number of units. This request is only based on the need to
phase the construction of the development. The project was
originally designed, reviewed, approved and recorded in phases.
In hind sight, a sectional recording would have been appropriate
during the initial review. Unfortunately that was not requested
at the time.

As part of the original Planning Board review of the Ray Street
Townhouses, the project was divided into four phases. The
purpose of the phases was to insure that adequate on and off
site improvements would be constructed during the established
phases by th Planning Board. In 1987, the Planning Board
reviewed each phase and signed separate subdivision recording

plats for each separate phase. Each plat was recorded in the
Cumbérland County Registry of Deeds. We are now requesting a
sectional recording of that development, with one minor

modification, based on the previously approved phases.
As illustrated on the attached layout plans, we request that

Phase One be revised to exclude four units 1located at the
southerly end of the entrance road and to shift those same units

Land Planners ¢ Engineers * Surveyors One India Street Portland, Maine 04101  207-772-8392

At g MnanT 3
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FALLBROOK CONDOMINIUM

Project Information

Location: Ray Street and Allen Avenue
Total Area: 19.98 Acres
Zone: R-3 -

Number Units: 98 residential condominium units separated into
four phases of development ’

Ownership :

All applications were made by The Liberty Group which later sold
the project to Merrymeeting Developers, Inc. The project was
subsequently acquired by Merreal Corporation. The project name
has been changed from Ray Street Townhouses +to Fallbrook
Condominiums.

Approvals/Portland Planning Board

Subdivision approval was received September, 1985 for Ray street
Townhouses. Site Plan and PRUD approval was granted November
10, 1987. Phase I of the plan was revised through an administra-
tive approval to reflect as-built conditions in 1989.

The following plans, reflecting approval by the City of Portland
are recorded in the Cumberland County Registry of Deeds

Plan of Land, Ray Street Development

Date o
Planning Board Cumberland County
Approval Registry of Deeds
Phase I/Plate 1 + 2 Nov. 10, 1987 P.B. 168, Pg. 55
Phase II/Plate 1 + 2 Nov. 10, 1987 P.B. 168, Pg. 56
Phase III/Plate 1 + 2 Nov. 10, 1987 P.B. 168, Pg. 57
Phase IV/Plate 1 + 2 Nov. 10, 1987 P.B. 168, Pg. 58

Revised Recording Plat
Fallbrook Condominiums
- Recorded Plan Book 179, Pg. 47 dated 6/14/89

Letters of Credit

On January 28, 1988, Maine Savings Bank issued a Letter of
Credit in the amount of $1,025,089 to cover site development
improvements throughout the entire four phase Fallbrook
Condominium project. That Letter of Credit expires on May 1,
1990. To date, improvements in Phase I are nearly complete,
Phase II, II and IV have not begun. Sectional recording, would
enable the reduction of the Letter of Credit amount to
improvements within Phase I only. Phases II, III and IV would
be released from the Letter of Credit at this time and would be
re-bonded during each individual phase.
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into Phase Four. Those units are part of a cluster which is
primarily located in Phase Four. The presence of substantial
amounts of ledge make it cost prohibitive to develop only four
units at that location at this time. There are no revisions
proposed in Phase Two and Phase Three. Phase Four is revised to
include the four units from Phase One. The plans are consistent
with all standards and requirements of the Land Use Code.

Additionally, this request for sectional recording meets all
standards of the ©Land Use Code Sec. 14-495(L) sectional
recordings. Upon approval, we understand the first section of
the plat must be recorded within three years and subdivision
plat approval for the remaining sections will remain in effect
for five years after the date of planning board approval. We
also understand that the existing letter of credit which has
been issued to complete all phases of the project will be
reduced to cover the completion of those roads and other public
improvements in Phase I only. Improvements in subsequent phases
will be re-bonded during each individual phase.

We very much look forward to working with you on this sectional
recording. We have met with Paul Neihoff and Jeff Tartelling of
the city of Portland and believe our plans meet all city
standards. Maintaining a letter of credit on a project which
was previously approved in phases has been burdensome and does
not meet the needs of Merreal or the City of Portland.

Enclosed for your review are the following:

1. Ten copies of the Revised Final Site Grading and
Drainage-North Plans relocating a swale near the
project entrance as requested by Paul Neihoff of the
City Engineering Department.

2. Ten copies of Revised Recording Plats Fallbrook, A
Condominium Phases I, II, II and IV.

Thank you very much. If we <can provide any additional
information, please let me know. Enclosed with this letter in
addition to the plans is an application fee in the amount of
$350.00 and a brief summary of the project.

Very truly yours,

/'// = e/ y
s //m/z :
Patricia C. Harringt
PCH/b

c.c.: Jeffrey A. Nathanson
Elting H. Smith, Jr., Esq., Drummond & Woodsum
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July 25, 1990

Mr. Richard Henry

Portland Planning Department
City Hall

389 Congress Street
Portland, Maine 04101

Fallbrook Condominium Rav Street

Dear Rick:

gtk A3

. J. David Haynes, ASLA

A. Kamila, P.E.

2322

At your request I have catalogued the site improvements which
are associated with each phase of the Fallbrook Condominium

project as follows:

PHASE T

Washington Avenue & Ray Street Improvements
Basketball court

Tot lot

Private road

Sanitary sewer

Storm drainage

Site lighting

Erosion control measures

Landscaping

Water

Granite curbing and sidewalks on Ray Street

PHASE TIT

Topsham Street Improvements
Emergency roadway to Ray Street
Path system with trail, steps, benches and landscaping
Tot lot

Private road

Sanitary Sewer

Water

Storm drainage

Site lighting

Erosion control measures
Landscaping

" Land Planners * Engineers * Surveyors One India Street Portland, Maine 04101

207-112-8392
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PHASE IIT

Private road

Sanitary sewer

Water

Storm drainage

Site lighting

Erosion control measures
Landscaping

PHASE IV

Path system with trail, steps, benches and landscaping
Private road

Sanitary Sewer

Storm drainage

site lighting

Erosion control measures

Landscaping

With the exception of the basketball court the tot lot and
landscaping around unconstructed units, the site improvements in
Phase I are nearing completion.

I have also enclosed twenty sets of reduced size plans which

illustrate the four phases and the relationship of each to the
other.

If I can provide any additional information please let me know.
We are very much looking forward to the Planning Board workshop
on July 31st.

Very truly yours,

Ttz Han ‘nj%‘w

Patricia C. Harringto

PCH/b

Enc.

c.c.: Paul Neihoff, City of Portland

Jeff Nathanson
Elting H. Smith, Jr., Esqg. = Drummond and Woodsum
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CITY OF PORTLAND, MAINE JUL 30 1990
MEMORANDUM )

o A | W AT arue TN
PORTLAND PLANNING Orricz

TO: Rich Henry - Planning
FROM: Paul Niehoff - Materials Engineer/;zzzj%%

DATE: July 27, 1990 =
SUBJECT: Fallbrook - "A Condominium"

Rich, the following items have not been completed as yet:

Jogging Path

Basketball Court

Tot Lot

Inlet Repair on Culvert

Rip-rap various Inlets and Qutlets
Minor Drainage Issues

~.L-" Landscaping by Unconstructed Units
8. Removed Dead Trees

As T understand from Pat Harrington, the tot lot and basketball court
are to be included in phase I. The jogging path will be included in phase
II. If this is the situation, then I believe all the above items with_the
exception of the jogging path should be completed at least by October 15, ﬁiff
1990. Please note the current letter of credit expires November 1, 1990, “—
When the items have been completed, the City should obtain a defect
guarantee in the amount of $10,000 (if that's acceptable with planning) for
a one-year term. We may need to hold an additional performance guarantee
for unplanted landscaping, although I believe the landscaping could be
included in the defect guarantee.

The site is in good condition with relatively few items remaining to be
completed. If they can be resolved in the near future, we can hold a defect
guarantee for one year and require a separate performance guarantee prior to
the start of phase II. :

If you've got any questions, call me.

PN/cf

pc: Bruce Ringrose - City Engineer
Steve Harris - Planning Engineer
Nancy Knauber - Senior Technician
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August 22, 1990

Mr. Richard Henry

Portland Planning Department
City Hall

389 Congress Street

Portland, Maine 04101

Re: Fallbrook Sectional Recording
Dear Rich:

At the July 31, 1990 Planning Board workshop on Merreal's sectional recording request at
Fallbrook, several questions were raised regarding the impact of the sectional recording on
the existing homeowner's association. This letter will address those questions.

For the Board's information, attached please find a copy of the revised Public Offering
Statement, revised to reflect the change of ownership. At the outset, please note that the
Condominium Declaration has not been amended since it was first recorded other than to
reflect the addition of certain units to the condominium as units were built and declared as
part of Phase I. o

In order to answer the Board's questions, I have indicated the question posed and the
answer below:

1. How many units will there be in each phase?

Assuming that units 29-32 are moved into Phase IV as requested, the phasing will be as

follows:
Phase # Units % of Total
I 28 28.57%
I 30 30.61%
I 20 20.41%
v 20 20.41%
98 units 100%

2. When will the existing homeowners be able to assume control of the Association?

Post Office Box 1280 / Portland, Maine 04104



Richard Henry
August 22, 1990
Page 2

Pursuant to Section 9.3 of the Declaration, the Declarant (Merreal) has the right to appoint
and remove members to the Board of Directors, thereby exercising effective control of the
Association, until the earlier of: i) five years after the date of conveyance of the first unit
(in this case, 4/21/94); or ii) 60 days from the date of conveyance of 75% of the units which
are or may be declared (in this case, after the sale of the 74th unit (.75 x 98 = 74)). If Phases
II - IV are not constructed, the homeowners would assume control of the Association no
later than 4/21/94.

3. How will the future phases merge with Phase I?

Pursuant to Article 8 of the Declaration, the Declarant reserved the right to add up to 88
additional units to the condominium. Pursuant to this authority, should the Declarant
add units to the condominium in Phase II, those unit owners would become part of the
Association. As required by the Declaration, a budget would be established for the entire
Association and dues allocated accordingly. As such, the two construction phases would
"merge" from a technical perspective into one Association although they would be
separated by a future phase (Phase IV). This aspect of the development has not changed
since the original approvals were granted.

4. What happens if other phases are not constructed?

Pursuant to Article 8 of the Declaration, the Declarant reserved certain development rights
including, as was pointed out above, the right to add units to the condominium. Article 8
further provides that these development rights must be exercised, if at all, within 7 years of
the date of Declaration. Unless the development period were extended, which would
require a unanimous vote of the unit owners, these development rights would be lost. At
that point, the Declarant would lose his/her right to add those units to the condominium
and the land would either lie dormant or be put to some other permitted use. If Phases II -
IV are not completed or declared within this 7 year period, the Association would continue
to exist and would be made up entirely of unit owners in Phase L

I believe that this answers all of the questions regarding the Association raised by the
Planning Board at the July 31st workshop. If you have any additional questions, please feel
free to contact either myself or Patricia Harrington at Land Use Consultants.

J erey . Nathanson
Senior Asset Manager

Sincerely,

Enclosure

cc: Patricia Harrington



DRAINAGE MAINTENANCE AGREEMENT

IN CONSIDERATION OF subdivision approval granted by the
Planning Board of the City of Portland to a plan entitled
"Ray Street Development" dated . 1985 and
prepared by Archtellic of Portland, Maine, which plan is
recorded in the Cumberland County Registry of Deeds in Plan
Book , Page ;, and pursuant to a condition thereof,
Liberty Group, Inc. of Portland, Maine, the owner of the
subject premises (the "Owner"), does hereby agree, for itself,
its successors and assigns, as follows: That it will, at its
own cost and expense, at all times in perpetuity maintain in
good repair and in proper working order the surface water
drainage system as shown on said plan, including the detention
pond or basin and the outlet or outlets therefrom, for the
benefit of the said City of Portland, persons in lawful
possession of any portion of the subject premises and abutters
thereto who may be adversely affected by any failure or neglect
of said surface water drainage system; further, that the said
City of Portland and said persons and abutters, or any of them,
may enforce this Agreement by an action at law or in equity in
any court of competent jurisdiction; further that after giving
the Owner written notice and a reasonable time to perform, the
said City of Portland may, by its authorized agents or representa-
tives, enter upon the subject premises, or any portion thereof,
for the purpose of performing the aforementioned maintenance of
said surface water drainage system in the event of any failure
or neglect thereof, the cost and expense thereof to be reimbursed
in full to the said City of Portland by the then owner or owners
of the subject premises upon demand.

This Agreement shall not confer on the City or any other
persons the right to utilize said surface water drainage system
for public use or for the development of any other parcels, and
the Owner shall bear no financial responsibilities by virtue of
this Agreement for enlarging the capacity of said surface water
drainage system for any reason whatsoever.

This Agreement shall bind the undersigned only so long as
it retains any interest in the subject premises, and shall run
with the land and be binding upon its successors and assigns, as
their interest may from time to time appear.

Dated at Portland, Maine this day of , 1985.

LIBERTY GROUP, INC.

Its



Maine Credit Holdings, Inc.

May 15, 1991

PCr s

Alex Jaegerman

Chief City Planner
City of Portland e
389 Congress St. o
Portland, ME 04101 N

R \\ - . 7 T
Re: <&win Knolls and/Fallbrookj) /
\ // = N ”/
. i » X
Dear Alex:

Conodn

R
P

It was nice to have the opportunity speak with you earlier this
week about the Planning Department in the City. I very much miss
my days back there and I am glad to hear that everything is going
so well. I wanted to drop you a note and just reaffirm the
information I shared with you regarding the above referenced
projects.

As you know, when Maine Savings Bank was declared insolvent by the
FDIC, the letters of credit for both of those projects were -
terminated. Although we are not in a position to reinstate those
letters of credit at this time, we very much intend to work with
the City and to insure that the obligations associated with those
developments are completed according to sound practices.

As I mentioned to you, we believe we have an individual who
wishes to purchase the Twin Knolls condominium project. I
understand the purchaser will need to apply to the City for a
transfer of ownership of the subdivision. At that time, the
outstanding punch list items will, as well as the wetlands
restoration project, be reviewed with the Planning Board and the
applicant. A new letter of credit amount will be determined and
it will be the responsibility of the new owner to satisfy the
municipality in this case. I will be informing the potential
owner that they should be working with you and Paul Neihoff to go
through that transfer of ownership process.

Regarding Fall Brook condominiums, we have three major items o
which need to be completed: the offsite traffic improvements, o
the tot lot and the basketball court. We have sent a contract to

A & D Electric to complete the traffic improvements. I believe

that the contract will be signed soon and that work will be
undertaken within the next several weeks. We are also working

with a construction company to prepare specifications for the tot

P.O. Box 1416, Portland, Maine 04104 (207) 871-1111



CITY OF PORTLAND, MAINE
MEMORANDUM

TO: Chair Vestal and Members of the Plamming Board
FROM: Richard Herry, Plamnper .
DATE: July 31, 1990

SUBJECT: Fallbrook Sectiomal Recording

Merreal Corporatiom is requestimg Plamning Board review for a sectional
recordimng of the Fallbrook cordomimium project. The project origimally
received subdivisiom approval, as Ray Street Towmhomes, om September 10,
1985, amnd site plam and PRUD approval on November 10, 1987, amd revised site
plan approval om September 2, 1988. The project received approval om
Jamuary 10, 1989, for a change of owmer. The site is 19.98 acres, zomed R-3
Residential amd located im the vicimity of Ray Street and Allem Avenue.

As the applicart describes im their letter, Attachment 2, the origimal
project, Ray Street Townhomes, was divided imto four phases, with
improvements both om and off site tied imto the phases. Each phase received
Plamming Board approval amd was signed. At that time, the applicant
recorded all four phases at the Registry of Deeds. Givem the market
conditioms and the large performance guarantee, the applicant 1is requesting
to have the project reapproved utilizimg the same pumber of phases, amnd
total mumber of umits (98) with a shift of 4 umits from Phase I to Phase

IV. The applicart has imcluded am outline of improvememts and amenities to
be completed as part of each phase as approved, which is imcluded as
Attachmert 3. The Board may recall that these issues were brought up during
the origimal approvals.

Under the Subdivisiom Ordimance, the Board camn approve a sectioral recording
provided that each phase is not less tham 20% of the total mumber of umits.
Unlike the Parsom”s Pomnd project, this sectiomal recording does not require
any waivers of the Subdivision Ordirance, The Board had origimally approved
the phases and improvements; the shiftimg of 4 umits from Phase I to Phase
IV comstitutes the omly change from what was approved. No changes to any of
the recreatioral amenities or other features of the project have beer
proposed. The applicants have been im contact with Paul Niehoff, Materials
Engineer, in regard to the postimg of performance guarantees and defect
bonrds.

Under the provisioms of the Subdivisiom Ordimance, the applicant would have
3 years, after receiving approval for the sectiomal recordimng, to record the
next. phase of the project (Phase II). They would have five years from the
approval to record the emtire project (Phases II, III and IV).

Attachments

l. Subdivisior Plam
2. Applicamt”s Letter 6/4/90
3. Description of Phases and Amenities
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July 24, 1990 2322

Lt. Garoway

City of Portland Fire Department
380 Congress Street

Portland, Maine 04101

Fallbrook condominium/Sectional Recording Request

Dear Lt. Garoway: ~

Thank you for reviewing our request on behalf of Merreal
Corporation for a sectional recording of Fallbrook Condominium
of Ray Street in Portland. This project has been fully reviewed
by the staff and Planning Board and has received subdivision,
site plan and PRUD approvals. Our request at this time does not
revise the plans or the number of units but is based on the need
to phase the letter of credit associated with site improvements.
At the time of original progect review, the project was
presented as a phased project to insure that adequate on and off
site improvements would be constructed during the established
phases, including adequate emergency access during each phase of
construction. '

You requested information regarding the emergency gravel fire
access which is proposed as part of the project. The prO]ect is
divided into four phases. The first phase, which is nearly
complete, receives its access from Ray Street. The second
phase, which is not adjacent to the first, is separated by land
reserved for Phase IV. Phase II is accessed through Topsham
Street. An 18’ wide gravel emergency fire access providing
access to Ray Street is reserved for Phase II as a secondary
means for emergency vehicles. Phase III, which is located to
the south of Phase II, is also accessed through Topsham Street
with the same secondary 18’ emergency fire access drive to Ray
Street. When the final phase, Phase IV, 1is constructed the
roadway from Topsham Street and Ray Street will be connected,
eliminating the need for the emergency fire access. At that
time, the final condominium wunits in Phase II will Dbe
constructed and the access road will be discontinued.

For your information I have enclosed reduced plan sets which
illustrate the need for the fire access road during Phases II
and III and the reason to eliminate the access road when the
Phase IV connection road is constructed. The recording plats
for Phases II, III and IV all contain the note:

Land Planners » Engineers °» Surveyors One [ndia Street Portland, Maine 04101
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"18’ wide gravel emergency fire access drive in Phase II.
Unit #59 to be built in Phase IV. Return area to original
ground and provide 4" loam and seed."

I believe our efforts will provide emergency access to the
development at all times.

If you have any additional questions about this project or about
our request I hope you will let me now.

Very truly yours

/I
Patr1c1a C Harrlngton
PCH/b
Enc.

o
e .
c.c.: . Richard Henry - City of Portland
Jeff Nathanson
Elting H. Smith, Jr., Esg. - Drummond & Woodsum



DRAINAGE MAINTENANCE AGREEMENT

IN CONSIDERATION OF subdivision approval granted by the
Planning Board of the City of Portland to a plan entitled
"Ray Street Development" dated , 1985 and
prepared by Archtellic of Portland, Maine, which plan is
recorded in the Cumberland County Registry of Deeds in Plan
Book , Page , and pursuant to a condition thereof,
Liberty Group, Inc. of Portland, Maine, the owner of the
subject premises (the "Owner"), does hereby agree, for itself,
its successors and assigns, as follows: That it will, at its
own cost and expense, at all times in perpetuity maintain in
good repair and in proper working order the surface water
drainage system as shown on said plan, including the detention
pond or basin and the outlet or outlets therefrom, for the
benefit of the said City of Portland, persons in lawful
possession of any portion of the subject premises and abutters
thereto who may be adversely affected by any failure or neglect
of said surface water drainage system; further, that the said
City of Portland and said persons and abutters, or any of them,
may enforce this Agreement by an action at law or in equity in
any court of competent jurisdiction; further that after giving
the Owner written notice and a reasonable time to perform, the
said City of Portland may, by its authorized agents or representa-
tives, enter upon the subject premises, or any portion thereof,
for the purpose of performing the aforementioned maintenance of
said surface water drainage system in the event of any failure
or neglect thereof, the cost and expense thereof to be reimbursed
in full to the said City of Portland by the then owner or owners
of the subject premises upon demand.

This Agreement shall not confer on the City or any other
persons the right to utilize said surface water drainage system
for public use or for the development of any other parcels, and
the Owner shall bear no financial responsibilities by virtue of
this Agreement for enlarging the capacity of said surface water
drainage system for any reason whatsoever.

This Agreement shall bind the undersigned only so long as
1t retains any interest in the subject premises, and shall run
with the land and be binding upon its successors and assigns, as
their interest may from time to time appear.

Dated at Portland, Maine this day of . 1985.

LIBERTY GROUP, INC.

By :

Its



STATE OF MAINE
CUMBERLAND, ss. , 1985

Personally appeared the above-named
of Liberty Group, Inc. and acknowledged the
foregoing instrument to be his free act and deed in his capacity
and the free act and deed of said Corporation.

Before me,

Notary Public
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into Phase Four. Those units are part of a cluster which 1is
primarily located in Phase Four. The presence of substantial
amounts of ledge make it cost prohibitive to develop only four
units at that location at this time. There are no revisions
proposed in Phase Two and Phase Three. Phase Four is revised to
include the four units from Phase One. The plans are consistent
with all standards and requirements of the Land Use Code.

Additionally, this request for sectional recording meets all
standards of the ILand Use Code Sec. 14-495(L) sectional
recordings. Upon approval, we understand the first section of
the plat must be recorded within three years and subdivision
plat approval for the remaining sections will remain in effect
for five years after the date of planning board approval. We
also understand that the existing letter of credit which has
been issued to complete all phases of the project will be
reduced to cover the completion of those roads and other public
improvements in Phase I only. Improvements in subsequent phases
will be re-bonded during each individual phase.

We very much look forward to working with you on this sectional
recording. We have met with Paul Neihoff and Jeff Tartelling of
the city of Portland and believe our plans meet all city
standards. Maintaining a letter of credit on a project which
was previously approved in phases has been burdensome and does
not meet the needs of Merreal or the City of Portland.

Enclosed for your review are the following:

1. Ten copies of the Revised Final Site Grading and
Drainage-North Plans relocating a swale near the
project entrance as requested by Paul Neihoff of the
Ccity Engineering Department.

2. Ten copies of Revised Recording Plats Fallbrook, A
condominium Phases I, II, II and IV.

Thank you very much. If we can provide any additional
information, please let me know. Enclosed with this letter in
addition to the plans is an application fee in the amount of
$350.00 and a brief summary of the project.

Very truly yours,

et

Patricia C. Harringtan
PCH/b
c.c.: Jeffrey A. Nathanson

Elting H. Smith, Jr., Esq., Drummond & Woodsum
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Mr. Richard Henry

Portland Planning Department
City Hall

389 Congress Street
Portland, Maine 04101

Fallbrook Condominium Ray Street

Dear Rick:

At your request I have catalogued the site improvements which
are associated with each phase of the Fallbrook Condominium
project as follows:

PHASE T

Washington Avenue & Ray Street Improvements
Basketball court

Tot lot

Private road

Sanitary sewer

Storm drainage

Site lighting

Erosion control measures

Landscaping

Water

Granite curbing and sidewalks on Ray Street

PHASE 11

Topsham Street Improvements
Emergency roadway to Ray Street
Path system with trail, steps, benches and landscaping
Tot lot

Private road

Sanitary Sewer

Water

Storm drainage

Site lighting

Erosion control measures
Landscaping

Land Planners ¢ Engineers ° Surveyors One India Street Portland, Maine 04101 207-772-8392
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PHASE ITT

Private road

Sanitary sewer

Water

Storm drainage

Site lighting

Erosion control measures
Landscaping

PHASE IV

Path system with trail, steps, benches and landscaping
Private road

Sanitary Sewer

Storm drainage

site lighting

Erosion control measures

Landscaping

With the exception of the basketball court the tot lot and
landscaping around unconstructed units, the site improvements in
Phase I are nearing completion.

I have also enclosed twenty sets of reduced size plans which

illustrate the four phases and the relationship of each to the
other.

If I can provide any additional information please let me know.
We are very much looking forward to the Planning Board workshop
on July 31st.
Very truly yours,
/ ﬁm{,@ Los /[ (AN f 3] g e
Patricia C. Harrlngto
PCH/b
Enc.
c.c.: Paul Neihoff, City of Portland

Jeff Nathanson
Elting H. Smith, Jr., Esq. = Drummond and Woodsum
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FALLBROOK CONDOMINIUM

Project Information

Location: Ray Street and Allen Avenue
Total Area: 12.98 Acres
Zone: R~-3

Number Units: 98 residential condominium units separated into
four phases of development

Ownership

All applications were made by The Liberty Group which later sold
the project to Merrymeeting Developers, Inc. The project was
subsequently acquired by Merreal Corporation. The project name
has been changed from Ray Street Townhouses to Fallbrook
Condominiums.

Approvals/Portland Planning Board

Subdivision approval was received September, 1985 for Ray street
Townhouses. Site Plan and PRUD approval was granted November
10, 1987. Phase I of the plan was revised through an administra-
tive approval to reflect as-built conditions in 1989.

The following plans, reflecting approval by the City of Portland
are recorded in the Cumberland County Registry of Deeds

Plan of Land, Ray Street Development

Date
Planning Board Cumberland County
Approval Registry of Deeds
Phase I/Plate 1 + 2 Nov. 10, 1987 P.B. 168, Pg. 55
Phase II/Plate 1 + 2 Nov. 10, 1987 P.B. 168, Pg. 56
Phase III/Plate 1 + 2 Nov. 10, 1987 P.B. 168, Pg. 57
Phase IV/Plate 1 + 2 Nov. 10, 1987 P.B. 168, Pg. 58

Revised Recording Plat
Fallbrook Condominiums
Recorded Plan Book 179, Pg. 47 dated 6/14/89

Letters of Credit

On January 28, 1988, Maine Savings Bank issued a Letter of
Credit in the amount of $1,025,089 to cover site development
improvements throughout the entire four phase Fallbrook
Condominium project. That Letter of Credit expires on May 1,
1990. To date, improvements in Phase I are nearly complete,
Phase II, II and IV have not begun. Sectional recording, would
enable the reduction of the Letter of Credit amount to
improvements within Phase I only. Phases II, III and IV would
be released from the Letter of Credit at this time and would be
re-bonded during each individual phase.
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CITY OF PORTLAND, MAINE
MEMORANDUM

T0: Rich Henry - Planning )
77
FROM: Paul Niehoff - Materials Engineer;Q;l;;é%

DATE: July 27, 1990
SUBJECT: Fallbrook - "A Condominium"

Rich, the following items have not been completed as yet:

Jogging Path

Basketball Court

Tot Lot

Inlet Repair on Culvert

Rip-rap various Inlets and Qutlets
Minor Drainage Issues

Landscaping by Unconstructed Units
Removed Dead Trees

oONOTOTPRWN =
o. 8. 0 o %6 ‘s & ®

As I understand from Pat Harrington, the tot lot and basketball court
are to be included in phase I. The jogging path will be included in phase

II. If this is the situation, then I believe all the above items with the
exception of the jogging path should be completed at least by October 15,
1990. Please note the current letter of credit expires November 1, 1990.
When the items have been completed, the City should obtain a defect
guarantee in the amount of $10,000 (if that's acceptable with planning) for
a one-year term. We may need to hold an additional performance guarantee
for unplanted landscaping, although I believe the landscaping could be
included in the defect guarantee.

The site is in good condition with relatively few items remaining to be
completed. If they can be resolved in the near future, we can hold a defect
guarantee for one year and require a separate performance guarantee prior to
the start of phase II.

If you've got any questions, call me.

PN/cf

pc: Bruce Ringrose - City Engineer
Steve Harris - Planning Engineer
Nancy Knauber - Senior Technician

%,
i)
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CITY OF PORTLAND, MATINE
MEMORANDUM

TO: Chair and Members of the Planning Board

FROM: Natalie L. Burns, Associate Corporation Counsel
DATE: September 5, 1990

RE: Fallbrook Sectional Recording

At the public hearing on this matter, the Board raised an
issue concerning the proposal for approval of a sectional
recording. The applicant has stated that it wishes to have a
phased approval for this development in order to replace the
current performance guarantee with a separate guarantee for each
phase as it is developed. The Board was concerned about the
possible need for a vacation of the previously approved recording
plat before the performance guarantee for the entire project
could be returned.

As a preliminary matter, it should be noted that the process
for vacation of subdivision plats is created through section 14-
496 (4) of the Portland City Code. There 1s no subdivision
vacation process established by state statute. The primary
purposes of the ordinance are to undo the previous approval,
thereby returning the land to its previous state, and to clarify
the title in the undeveloped land. The ordinance makes specific
provision for the passage of title in vacated streets, alleys and
public easements to the owners of lots which abut the dedicated
areas. In addition, the vacation extinguishes all public rights
in such areas. The vacation order must be filed in the Registry
of Deeds in order to provide notice to subsequent purchasers.
Any person who has already purchased property in the subdivision
must sign the document vacating the subdivision. This process
closely follows the state statute concerning the vacation of
public streets, 23 M.R. .A. §3027.

The concerns raised by this application relate in part to
the timing of an approval for phasing of a subdivision which has
already posted a performance guarantee and which has already
commenced construction of one or more of the phases. This
procedure has been utilized in two previous subdivisions,
Parsons Pond and Appleledge. Both of those projects, like this
one, involved approved PRUD’s which had posted guarantees for the
entire development, or for a larger phase. While Parsons Pond
also sought a revision to the previously approved plan which
resulted in a reduction of the number of units that would
ultimately be built, Appleledge sought a rephasing that reduced
the number of units to be built in some of the phases, but
retained the same of number of units overall in the final
project. Once the sectional recording has been approved, the



City holds the recording plat indicating the phased approval
until the applicant posts the required performance guarantees for
the phase or phases which are to be developed next or which are
currently being developed. . The previous performance guarantee is
also held by the City until the new guarantees are posted.

In addition to the City process for sectional recordings,
state law requires that the planning board review revisions or
amendments to approved subdivisions and that the register of
deeds indicate on the original recording plat that it has been
superseded. This requirement ensures that subsequent purchasers
of property within a subdivision will know about changes to the
original approval.

Vacation was not recommended for this project since the
applicant has indicated its desire to complete the project,
probably through sale to a developer after completion of the

first phase. If the applicant or a successor to the applicant
decides to use the land for a different purpose, vacation will be
required at that time. Since there are no streets that are

dedicated for wuse of the public, a vacation order would
extinguish the rights of owners of units within the development
in the vacated areas, unless another agreement has been made as
part of the condominium documents.

The Board also raised a dquestion concerning the effect
bankruptcy would have upon the letter of credit. The letter of
credit is an agreement between the bank and the City that the
bank will pay amounts to the City if the public improvements are
not completed as approved. According to 11 U.S.C.A. §109, a bank
cannot be a creditor and therefore does not wundergo the
bankruptcy procedures set forth in federal law. Instead, control
of the bank passes to a federal agency, which assumes the
obligations of the bank. In addition, these obligations are
insured in much the same fashion that deposits are. Even if the
developer, a wholly owned subsidiary of the bank, is subject to
federal bankruptcy laws, payment to the bank for a letter of
credit is not likely to be set aside as a preferential transfer
because the letter of credit does not qualify as "a transfer of

property of the debtor to or for the benefit or a creditor... for
or on account of an antecedent debt owed by the debtor before
such transfer was made." 11 U.S.C.A. §547. The letter of credit

is more appropriately viewed as a contemporaneous exchange that
is in payment of a debt incurred in the ordinary course of
business or financial affairs of the company contracting for the
letter of credit, since the letter of credit is required by the
City before building permits can be issued. This type of
transfer is not regarded as a preferential transfer and for that
reason cannot be avoided by a trustee in bankruptcy.

Y ~ j_ {/‘/_ NlA o _j

Yoottt lie. K. 5w
Natalie L. Burns

Associate Corporation Counsel
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Mr. Richard Henry

Portland Planning Department
City of Portland

City Hall

389 Congress Street
Portland, Maine 04101

Fallbrook Condominium Sectional Recording

Dear Mr. Henry:

Merreal Corporation, a wholly owned subsidiary of Maine Savings
Bank requests Planning Board review for a sectional recording of
the Fallbrook Condominium project. This project received
subdivision approval from the Planning Board on September 10,
1985. Site plan and PRUD approval were granted November 10,
1987. All original applications were made by The Liberty Group.
The project was later sold to Merrymeeting Developers, Inc. and
subsequently acquired by Merreal Corporation. The project name
has been changed from Ray Street Townhouses to Fallbrook
Condominiumns.

This request for sectional recording does not revise plans for
the number-of units. This request is only based on the need to
phase the construction of the development. The project was
originally designed, reviewed, approved and recorded in phases.
Inn hind sight, a sectional recording would have keen appropriate
during the initial review. Unforturately that was not requested
at the time.

As part of the original Planning Board review of the Ray Street
Townhouses, the project was divided into four phases. The
purpcse o¢f the phases wus U0 insure that - adequate on and off
site improvements would be constructed during the established
phases by th Planning Board. In 1987, the Planning Board
reviewed each phase and signed separate subdivision recording

plats for each separate phase. Each plat was recorded in the
Cumberland County Registry of Deeds. We are now requesting a
sectional recording of that development, with one minor

modification, based on the previously approved phases.
As illustrated on the attached layout plans, we request that

Phase One be revised to exclude four units located at the
southerly end of the entrance road and to shift those same units

Land Planners <. Engineers * Surveyors One India Street Portland, Maine 04101 207-772-8392
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FALLBROOK CONDOMINIUM

Project Information

Location: Ray Street and Allen Avenue
Total Area: 19.98 Acres
Zone: R-3

Number Units: 98 residential condominium units separated into
four phases of development

Ownership

All applications were made by The Liberty Group which later sold
the project to Merrymeetlng Developers, Inc. The project was
subsequently acquired by Merreal Corporation. The project name
has been changed from Ray Street Townhouses to Fallbrook
Condominiums.

Approvals/Portland Planning Board

Subdivision approval was received September, 1985 for Ray street
Townhouses. Site Plan and PRUD approval was granted November
10, 1987. Phase I of the plan was revised through an administra-
tlve approval to reflect as-built conditions in 1989.

The following plans, reflecting approval by the City of Portland
are recorded in the Cumberland County Registry of Deeds

Plan of Land, Ray Street Development

Date
Planning Board Cumberland County
Approval Registry of Deeds
Phase I/Plate 1 + 2 Nov. 10, 1987 P.B. 168, Pg. 55
Phase II/Plate 1 + 2 Nov. 10, 1987 P.B. 168, Pg. 56
Phase III/Plate 1 + 2 Nov. 10, 1987 P.B. 168, Pg. 57
Phase IV/Plate 1 + 2 Nov. 10, 1987 P.B. 168, Pg. 58

Revised Racording Plat
Fallbrook Condominiums
Recorded Plan Book 179, Pg. 47 dated 6/14/89

Letters of Credit

On January 28, 1988, Maine Savings Bank issued a Letter of
Credit in the amount of $1,025,089 to cover site development
improvements throughout the entlre four phase Fallbrook
Condominium project. That Letter of Credit expires on May 1,

1990. To date, improvements in Phase I are nearly complete,
Phase II, II and IV have not begun. Sectional recording, would
enable the reduction of the Letter of Credit amount to
improvements within Phase I only. Phases II, III and IV would
be released from the Letter of Credit at this time and would be
re-bonded during each individual phase.
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into Phase Four. Those units are part of a cluster which is
primarily located in Phase Four. The presence of substantial
amounts of ledge make it cost prohibitive to develop only four
units at that location at this time. There are no revisions
proposed in Phase Two and Phase Three. Phase Four is revised to
include the four units from Phase One. The plans are consistent
with all standards and requirements of the Land Use Code.

Additionally, this request for sectional recording meets all
standards of the Land Use Code Sec. 14-495(L) sectional
recordings. Upon approval, we understand the first section of
the plat must be recorded within three years and subdivision
plat approval for the remaining sections will remain in effect
for five years after the date of planning board approval. We
also understand that the existing letter of credit which has
been issued to complete all phases of the project will be
reduced to cover the completion of those roads and other public
improvements in Phase I only. Improvements in subsequent phases
will be re-bonded during each individual phase.

We very much look forward to working with you on this sectional
recording. We have met with Paul Neihoff and Jeff Tartelling of
the City of Portland and believe our plans meet all city
standards. Maintaining a letter of credit on a project which
was previously approved in phases has been burdensome and does
not meet the needs of Merreal or the City of Portland.

Enclosed for your review are the following:

1. Ten copies of the Revised Final Site Grading and
Drainage-North Plans relocating a swale near the
project entrance as requested by Paul Neihoff of the
City Engineering Department.

2. Ten copies of Revised Recording Plats Fallbrook, A
Condominium Phases I, II, II and IV.

Thank you very much. If we «can provide any additional
informaticr, please let me know. Enclosed with this letter in
addition to the plans is an application fee in the amouni of
$350.00 and a brief summary of the project.

Very truly yours,

/’/l‘ L. =/ ‘
Sl //m/z
Patricia C. Harringt
PCH/b

C.C.: Jeffrey A. Nathanson
Elting H. Smith, Jr., Esq., Drummond & Woodsum
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Mr. Richard Henry

Portland Planning Department
City of Portland

City Hall

389 Congress Street
Portland, Maine 04101

Fallbrook Condominjum Sectional Recording

Dear Mr. Henry:

Merreal Corporation, a wholly owned subsidiary of Maine Savings
Bank requests Planning Board review for a sectional recording of
the Fallbrook Condominium project. This project received
subdivision approval from the Planning Board on September 10,
1985. Site plan and PRUD approval were granted November 10,
1987. All original applications were made by The Liberty Group.
The project was later sold to Merrymeeting Developers, Inc. and
subsequently acquired by Merreal Corporation. The project name
has been changed from Ray Street Townhouses to Fallbrook
Condominiums.

This request for sectional recording does not revise plans for
the number of units. This request is only based on the need to
phase the construction of the development. The project was
originally designed, reviewed, approved and recorded in phases.
In hind sight, a sectional recording would have been appropriate
during the initial review. Unfortunately that was not requested
at the time.

As part of the original Planning Board review of the Ray Street
Townhouses, the project was divided into four phases. The
purpose of the phases was to insure that adequate on and off
site improvements would be constructed during the established
phases by th Planning Board. In 1987, the Planning Board
reviewed each phase and signed separate subdivision recording

plats for each separate phase. Each plat was recorded in the
Cumberland County Registry of Deeds. We are now requesting a
sectional recording of that development, with one minor

modification, based on the previously approved phases.
As illustrated on the attached layout plans, we request that

Phase One be revised to exclude four units located at the
southerly end of the entrance road and to shift those same units

Land Planners ° Engineers ° Surveyors One India Streer Portland, Maine 04101 207-772-8392



FALLBROOK, A CONDOMINIUM
PUBLIC OFFERING STATEMENT

Name of Condominium: Fallbrook, a Condominium
Address of Condominium: Ray Street, Portland, Maine
Name of Declarant: Merreal Corp.,a Delaware corporation
Principal address of Declarant: c/o Drummond Woodsum Plimpton
and MacMahon
245 Commercial Street

Portland, ME 04101
Attn: Elting H. Smith, Jr.

UNLESS A PURCHASER HAS RECEIVED AND REVIEWED A COPY OF THIS
PUBLIC OFFERING STATEMENT PRIOR TO THE‘EXECUTION OF A CONTRACT
FOR SALE OF A CONDOMINIUM UNIT, HE MAY, BEFORE CONVEYANCE OF
THE UNIT, CANCEL ANY CONTRACT FOR PURCHASE OF THE UNIT FROM

DECLARANT.

IF A PURCHASER ACCEPTS THE COVEYANCE OF A UNIT HE MAY NOT

CANCEL THE CONTRACT.

Effective Date of this Public Offering Statement: May, 1989



I. THE DECLARANT

The Declarant is Merreal Corp., a Delaware corporation.
Declarant's attorneys in connection with the condominium are
Drummond Woodsum Plimpton & MacMahon, P.A., 245 Commercial
Street, Portland, ME 04102 (attn: Elting H. Smith, Jr., Esq.)

II. DESCRIPTION OF THE CONDOMINIUM
A, The Site and the Construction Schedule.

Fallbrook, a Condominium is located on approximately 7.4
acres of land owned by the Declarant on the westerly side of
Ray Street in Portland, Maine ("Land Phase I"). The Declarant
has reserved the right to add up to 12.6 acres of additional
land to the Condominium as part of its development rights. The
Condominium will include private streets as shown on the Plat
attached as Schedule C to the Fallbrook, a Condominium
Declaration. It is anticipated that the streets will be
constructed to municipal standards, but it is not expected that
the the City of Portland will maintain those streets. It is
expected that the streets will be maintained solely by the
Fallbrook Condominium Association, the association of unit
owners (the "Association").

All of the buildings and improvements constituting the -
Condominium will be constructed in phases between 1988 and a
date not later than seven years after the recording of the
Declaration. Units 1-10 have been completed. If construction
goes according to schedule, the remaining 88 units will be
ready for conveyance by 1992.

The land area of the Condominium is in an R-3 residential
zone in the City of Portland. This zone permits condominium
development such as the Condominium, following approval by the
Portland Planning Board. The Condominium was approved by the
Portland Planning Board on November 10, 1987. The Planning
Board has granted subsequent approvals, including an approval
of the Declarant as the successor developer of the site. 1In
addition, the project received Department of Environmental
Protection (DEP) Site Location approval on October 10, 1985.
The DEP has granted subsequent approvals, including approval of
the transfer to the Declarant.

B. The Declaration.

The Declaration, a copy of which is attached as Exhibit A
to this Public Offering Statement, is the legal document which
created the Condominium. The Declaration became effective when
recorded in the Cumberland County Registry of Deeds. The
Declaration establishes the boundaries of the Condominium as a
whole, as well as the boundaries of and percentage interest in
the common elements appertaining to each unit. 1In addition,,

-2-



the Declaration establishes special property rights within the
Condominium such as limited common elements and easements. The
Declaration will be recorded prior to the first Unit sale.

General amendments of the Declaration may be accomplished
by a vote of 67% of the aggregate voting rights of the unit
owners, except that certain amendments will require the
approval of institutional lenders holding first mortgages on
condominium units, and certain special kinds of amendments,
such as the exercise of development rights or relocation of
boundaries between units, can be effectuated without a vote of
the unit owners.

211 of the units are restricted to residential use, except
that the Declarant may use any unsold units as models or as
sales offices.

C. Development Rights.

The Declaration created 10 condominium units and reserves
in favor of the Declarant the right to add additional land to
the Condominium, to create a maximum of 88 units in addition to
the 10 existing units and to create limited common elements
appurtenant to the additional units similar to the limited
common elements created as to the existing units. A maximum of
4.9 units per acre may be created pursuant to the exercise of
these development rights. The 88 additional units will be
restricted to residential use, except that the Declarant may
use any unsold units as models or as sales offices. The
Declarant has also reserved the right to create and construct
such additional common elements as it, in its sole discretion,
deems to be useful to and in accordance with the design of the
Condominium as a whole. The Declarant must exercise these
development rights, if at all, within seven years from the date
on which the Declaration is recorded. The exercise of the
development rights by the Declarant may reduce each unit's
interest in common elements and liability for common expenses
to not less than 1.02 percent.

Upon the addition of future units to the Condominium, all
new and old units will then share in the common areas, voting
rights and liability for the Condominium expenses as a group.
All newly added units will each have one (1) vote in the
Condominium Association so that the original units may each
have one (1) vote out of up to 98 units instead of one (1) vote
out ten (10). The liability for common expenses and the
percentage ownership of the common elements of the Condominium
is allocated equally among all units based on the total number
of units. These allocated interests shall be reduced in
proportion to the additional number of the newly added units
although the size of the common elements and the common expense
budget for the Condominium on the whole are anticipated to
increase.



Any limited common element appurtenant to any unit in Land
Phase I created pursuant to the development rights reserved by
the Declarant will be of the same general type and size as the
limited common elements appurtenant to the existing units and
the proportion of limited common elements to units created
pursuant to the development rights reserved by the Declarant
will be approximately equal to that proportion as to the
existing units. No assurances are made as to limitations on
the location of any building or other improvement that may be
made within any part of the Condominium or additional real
estate pursuant to any development right reserved by the
Declarant.

Any buildings or other improvements erected in Land Phase I
pursuant to the development rights reserved in the Declaration
shall be compatible with existing buildings and improvements in
the Condominium in terms of architectural style, quality of
construction and size.

All restrictions in the Declaration affecting use,
occupancy and alienation of units will apply to any units
created by the Declarant pursuant to the development rights
reserved in the Declaration.

All future units and improvements located on future land
not presently a part of the condominium, including the units,
common element buildings and drives, must be reasonably
consistent with the initial units and improvements for quality
of construction and principal building materials if added to
the condominium, but the Delcarant may substitute materials and
techniques of equal or better quality and may change the
architectural style and unit configuration. No other
assurances are given with respect to the locations, types,
proportions or sizes of any buldings or improvements or limited
common elements located on future land phases. The time for
physical construction if all possible units are added is not
definitely known and construction may continue in stages,
although the Declarant must make the decision to legally create
the units within 7 years of the date of recording of the
Declaration. The Declarant is not required to add more units
or land and may stop at any point short of the maximum number
of 98 units. The Condominium is legally self-sufficient,
however, if only the initial 10 units are built.

Future Land Phases NEED NOT BE ADDED and said units and
improvements NEED NOT BE BUILT. The anticipated location of
additional buildings and improvements is shown on the plan
approved by the City of Portland Planning Board on November 10,
1987 but no limitation presently exists on the final actual
locations of buildings and improvements in the future Land
Phases or the configuration of possible residential units
except that the approvals of the City Planning Board and
Department of Environmental Protection must be obtained to
change the original approved site plan.
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The Declarant also reserves the right to create and
relocate public utility easements on the property servicing the
Condominium, to connect into those public utility lines, to use
the Condominium for the repair and construciton of future
units, for sales purposes, and to operate a sales, leasing, and
management office until all Condominium units including future
units have been sold. As a part of the construction of future
building and addition of land phases, the private roads may be
extended, new parking and access areas created, the sewerage
pump station relocated, recreational facilitites constructed
and additional landscaping undertaken.

The Declarant may voluntarily give up these rights before
it is required to do so by written statement recorded in the
Cumberland County Registry of Deeds.

In the event that any development right is not exercised by
the Declarant, the assurances contained in this Paragraph C of
Article I shall nonetheless apply as to any development rights
which are in fact exercised. Beyond those contained in this
Paragraph C of Article I, the Declarant makes no assurances as
to the nature of units, common elements and limited common
elements that may be created by the Declarant within any part
of the Condominium or additional real estate pursuant to the
development rights reserved in the Declaration.

In the event the Declarant does not exercise its
development rights with respect to the additional land, or a
portion thereof, none of the above assurances applies and the
Declarant shall be free to develop such additional land for
single-family homes, apartments or other uses, as permitted
under the City of Portland Zoning Ordinance and as approved by
the City of Portland Planning Board. The Declarant has
reserved a right-of-way to Ray Street for all purposes
necessary to complete the development of the additional land,
whether or not it is added to the Condominium. The expense of
maintaining the right of way, including any common utility
lines, shall be shared proportionally by the Condominium
Association and by the owners of the additional land based on
the number of residences, or comparable uses, located on the
Condominium Property and on the additional land.

ITI. THE UNITS

Each of the Units located in Land Phase I will be of
similar architectural character and will be included in a
building containing two or three attached Units. Each Unit
will be of one or two story design with a minimum of one and
one half baths. The Units will vary in size from 945 square
feet to 1600 square feet, depending on unit type and options
chosen. Generally speaking, each unit will consist of the
space bounded by the walls, floor and ceiling of the unit. The
unit will also include any floor covering (carpet, tile, etc.),
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wallboard and wall covering, and apparatus for heating, and hot
water. Amenities within units will include a stove with vent
hood, refrigerator, dishwasher and garbage disposal. Each unit
will have the exclusive right to at least one parking space as
a limited common element. Each unit is expected to have a
patio or deck and a driveway, and most units will have a garage
and separate walkway to the front door. These will be limited
common elements reserved to the exclusive use of the Unit to
which they are appurtenant.

As provided above, all future units and improvements
located on future land not presently a part of the condominium,
including the units, common element buildings and drives, must
be reasonably consistent with the initial units and
improvements for quality of construction and principal building
materials if added to the condominium, but the Declarant may
substitute materials and techniques of equal or better quality
and may change the architectural style and unit configquration.
All buildings and improvements in future land phases must be
substantially complete upon addition to the Condominium. No
other assurances are given with respect to the locations,
types, proportions or sizes of any buildings or improvements or
limited common elements located on future land phases. If land
is not added to the Condominium, the Developer makes none of
the foregoing assurances.

Iv. COMMON ELEMENTS

The common elements constitute all of the Condominium other
than the units. The following are the major common elements of
the Condominium: all of the land, buildings, foundations,
roofs, outside walls, pipes, ducts, electrical wiring and
conduits, public utility lines, floors and ceilings (other than
the interior surfaces thereof located within the units),
perimeter walls of units (other than the interior surfaces
thereof), structural parts of the buildings, including
structural columns, girders, beams and supports, tot 1lot,
basketball court, access and utilities, trees, shrubbery and
other landscaping.

The limited common elements are those parts of the common
elements which are reserved for the exclusive use of a specific
unit or units. The limited common elements include the garage
spaces, driveways, walkways, decks and patios, if any, assigned
or, adjacent to their respective units, the concrete floor slab
(including skylights) and ground area below each unit, and any
shutters, window boxes, doorsteps or stoops adjacent to the
unit.

The units, the common elements and limited common elements
are shown on the Plats and Plans, which are attached as
Schedules C and D to the Declaration.



Each unit has an undivided interest in the common
elements. This undivided interest is stated as a percentage
and is referred to in the Declaration, as amended, and Bylaws
as the "percentage interest” or "Common Element Interest.®” The
percentage interest of each unit is set forth in the
Declaration, as amended. The percentage interest of each Unit
will be the same and as additional Units are declared, each
Unit's percentage interest will be reallocated on an equal
basis such that the total interest will always equal 100%.

V. CREATION OF AND RESTRICTIONS ON THE CONDOMINIUM
A, Description of the Declaration and Bylaws.

The Declaration and Plat and Plans are the legal documents
necessary to create the Condominium and are referred to as the
“"Condominium Instruments". The Condominium Instruments will be
recorded at the Cumberland County Registry of Deeds, and copies
of them are attached to this Public Offering Statement as
Exhibit A. Additionally, the operation of the Condominium is
governed by the provisions of the Bylaws attached as Exhibit B.

Essentially, the Declaration is viewed as being a deed
which establishes and defines the Condominium and which recites
the manner in which the Declarant desires to submit the
property to a condominium regime. The Declaration describes
the property, the boundaries of the units, the elements that
comprise the common elements, a determination of each unit’'s
percentage interest in the common elements, the purposes and
restrictions on the use of the property, provisions for
easements and provisions concerning assessments and liens
against the units and the liability of the unit owners for
payment of the common expenses. The Declaration also describes
the manner in which the Executive Board of the Association will
be elected.

The Bylaws contain the rules for self-government of the
Condominium by the Association. The Bylaws provide for the
creation of the Executive Board, which directs the affairs of
the Condominium, administers policies outlined in the
Declaration and Bylaws, and generally oversees the upkeep and
administration of the Condominium. The Bylaws also cover such
matters as the composition of the Executive Board, requirements
for meetings, voting, the manner in which the Condominium
budget should be prepared, the determination and handling of
assessments, including special assessments, and the filing of
assessment liens, the nature of insurance coverage, and
restrictions on the use of the units and the common elements.

The Bylaws provide that the Executive Board has the power
to establish Rules and Regulations governing the use of the
Condominium. Rules and Regulations which have been adopted, if
any, will be attached to this Public Offering Statement as an
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Addendum. Although it is anticipated that Rules and
Regulations will be implemented at a later date, it is nct
expected that any special fees or charges will be imposed in
connection with the use of the common elements.

If a dispute arises between the Declarant and a unit owner,
or the Association, arising out of or relating to the
Declaration, the Bylaws or a deed to a unit, the Declaration
provides that such dispute shall be submitted to binding
arbitration.

B. Liens, Defects, Encumbrances and Restrictions on Use.

A unit owner's use and enjoyment of his unit is restricted
by the Declaration and Bylaws. These restrictions, which apply
to all units, relate to such matters as the leasing of units,
compliance with the Declaration and Bylaws, payment of
assessments, use of the common areas including limited common
areas, keeping of pets, excess noise, parking and others.

The Declaration prohibits subdivision of ownership
interests in condominium units to permit "time sharing" or
other devises to effect interval ownership.

The Declarant and its agents have the right to post signs
and advertisements on the Condominium property for the purpose
of selling the units. Each unit is restricted to residential
use.

The Condominium will be subject to the normal utility
easements for water, sewer, electric and telephone lines. 1In
addition, the Condominium will be subject to certain easements
created by the Declaration and the Maine Condominium Act.
These easements are:

1. Easement for encroachments. By virtue of this
easement, unit owners and the Association are protected in the
event that a unit or common element encroaches upon another
unit or common element.

2. Easement to facilitate sales and construction. The
Declarant may use any unsold units in the Condominium as models
or as sales offices and may place advertising signs anywhere
within the Condominium. In addition, the Declarant has
easements to complete all improvements and to carry out
development rights.

3. Easement for ingress and egress. Each unit owner has
a right of access to the common elements, subject to rules,
regulations and restrictions established by the Association.



4, Easement for access to units. Authorized
representatives of the Association and the Declarant may enter
any unit to the extent necessary to correct conditions
threatening other units or the common elements, to make repairs
to common elements which are accessible from the unit, or to
correct conditions which constitute violations of the
Declaration, Bylaws, Rules or Regulations or in accordance with
warranty obligations of the Declarant.

5. Easement for support. Each unit and common element
has an easement for lateral and subjacent support from every
other unit and common element.

The Condominium property is subject to a mortgage to secure
certain financing. However, at the time ocf the conveyance of a
unit to a purchaser, the Declarant will have such unit released
of record from every mortgage, deed of trust, or any other
perfected lien affecting the unit, except the lien of the unit
purchaser's mortgage, if any, and the encumbrance of the
Condominium instruments of record, general real estate taxes
for the current year not then due, and easements, restrictions
and covenants of record.

The condominium property is also subject to:

1. A drainage pipe easement granted by David I. Libby to
John D.R. Mulhern, et al., dated November 18, 1982 and recorded
in the Cumberland County Registry of Deeds in Book 5067, Page
214;

2. Twenty-five foot set back requirements as set forth in
Instruments recorded in the Registry of Deeds in Book 1815,
Page 321, and Book 6257, Page 342; and

3. A pipeline easement granted to Portland Water District
dated September 21, 1988 and recorded in the Registry of Deeds
in Book 8490, Page 164.

4, An easement benefiting the additional land owned by
the Declarant for all purposes over under and along the 50 foot
wide right-of-way shown on the Plat.

5. Conditions of Approval from the City of Portland
Planning Board appearing on the project subdivision plan
recorded in the Registry of Deeds.

6. Conditions of Approval from the Department of
Environmental Protection set forth in Site Location Orders
relating to the project and recorded in the Registry of Deeds.

7. Each deed conveying a Unit shall also contain a

reservation of an easement benefiting the additional land owned
by the Declarant in substantially the following form:
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A perpetual easement for all purposes including
without limitation, ingress and egress on foot and by motor
vehicle and for the installation, maintenance, repair and
replacement of roads, sidewalks and utility lines, wires,
pipes, poles, conduits and mains, together with the right
to alter, excavate and pave the surface of the earth for
the foregoing purposes over, under and across that portion
of Land Phase I located southeasterly of the westerly
sideline of the 50-foot wide right-of-way as shown on said
Plat and located within 40 feet of each side of the
centerline of a certain "loop road” servicing Units 1
through 28 including the spur road leading to said loop
road; including without limitation the right to connect
into existing utility lines and services, provided that the
holder shall be responsible to pay for all such services
consumed.

C. Restraints on Alienation and Leasing.

Section 1604-102 of the Maine Condominium Act prohibits the
Declarant from offering any interest in a Condominium unit
until the Declarant has prepared and delivered to a purchaser a
current public offering statement.

The Maine Condominium Act states that portions of the
common elements may be mortgaged or sold if unit owners i
possessing at least 80% of the voting rights in the Condominium
agree to such action.

The Declaration authorizes the Executive Board to prescribe
by resolution a form of lease or specific provisions to be
included in any lease of a unit, and if the Executive Board so
acts, no unit owner may thereafter execute a lease of his own
unit which is not in compliance with such resolution.

The Condominium Declaration and Bylaws, attached to this
Public Offering Statement as Exhibits A and B, respectively,
should be carefully reviewed by each prospective purchaser of a
unit.

VI. OPERATION OF THE CONDOMINIUM.
A, The Unit Owners Association.

1. Self-Governing of the Condominium. The Maine
Condominium Act provides for the self-governing of the
Condominium by a unit owners association. All of the unit
owners collectively constitute the Association. Membership in
the Association is an incident of ownership of a unit.
Therefore, every unit owner is automatically a member of the
Association and remains a member until his ownership of a unit
ceases. )
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The Association is organized as a non-profit corporation
under Maine law. At the date of this Public Offering Statement
there are no unsatisfied judgments or, to the best of
Declarant’'s knowledge and belief, no pending suits against the
Association.

2. Delegation of the Powers and Responsibilities of the
Association. The Bylaws provide that the powers and
responsibilities of the Association are delegated to the
Condominium's Executive Board, some of which in turn may be
delegated to a managing agent. Basically, the Executive Board
has the powers and responsibilities in administering the
Condominium to, among other things: (a) prepare the annual
budget; (b) make and collect assessments against the unit
owners for common expenses; (c) provide for the upkeep,
maintenance and care of common elements; (d) designate, hire
and dismiss the personnel necessary for the maintenance of the
Condominium; (e) establish bank accounts on behalf of the
Association; (£f) make alterations to the Condominium; (g)
enforce by legal means the provisions of the Condominium
instruments; (h) obtain necessary insurance; (i) pay the
cost of services rendered to the Condominium; and (j) keep
the books of account of the Condominium. In addition, the
Board has the power to make Rules and Regulations governing the
Condominium.

3. Allocation of Voting Power. Each Unit is allocated
one vote in the Association. A unit owner is entitled to cast
the vote allocated to his unit.

4, Transfer of Control. The Declaration authorizes the
Declarant to appoint and remove three (3) members of the
Executive Board and all officers of the Association until the
earlier of (i) five (5) years after the date on which the first

unit in the Condominium is conveyed or (ii) sixty (60) days
" from the date of the conveyance of 75% of the units (including
units which may be created pursuant to development rights), at
which time the unit Owners shall elect a three-member Executive
Board. The Declarant at its option can relinquish this
authority at any time.

B. Management of the Condominium.

The Bylaws provide that the Executive Board may employ a
professional managing agent for the Condominium at a level of
compensation fixed by the Executive Board. The Declarant
intends to cause the Association to enter into a management
agreement with Maine Properties, Inc., as provided in the
Condominium Budget. After the transfer of control of the
Association to the unit owners as provided above, the decision
as to whether to retain the services of the managing agent will
be made by the Association. The decision as to whether to
retain the services of the managing agent will be made by the
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Association. A management fee is provided for in the proposed
budget.

The Bylaws contain provisions for reserves for capital
expenditures. Article V, Section 2(d) of the Bylaws provides
for the establishment of reasonable reserves for operating
contingencies, maintenance and replacements. - The Bylaws also
provide that if for any reason such reserve fund is inadequate
to defray the cost of a required capital improvement,
replacement or major repair, the Executive Board may levy a
further assessment against the unit owners in proportion to the
percentage interest of their respective units.

A unit owner will be personally liable for all lawful
assessments levied against his unit which become due while he
is the unit owner. 1In addition, common expenses assessed
against the unit owner will give rise to a lien on the owner's
unit, which lien, if unsatisfied, may be enforced by
foreclosure or other legal remedies.

The percentage interests of each unit in the common
elements of the Condominium are set forth in the Declaration;
the amount of the estimated monthly assessment for Condominium
expenses for each unit is set forth in Exhibit C. The
assessment is based on the percentage interest of the unit.

VII. BUDGET

Information regarding the annual budget for the
Condominium’s operation for the current year is attached to
this Public Offering Statement as Exhibit C. The budget was
prepared by the Declarant based on the best estimates available
to it. Because the Condominium is new it is impossible to
project future costs with assurance. The budget assumes an
inflation factor of zero. Any other assumptions, including
occupancy assumptions are set forth on Exhibit C. Declarant
provides no special services nor incurs any special expenses on
behalf of the unit owners that are anticipated to become common
expenses at a subsequent time, except as set forth on Exhibit C.

VIII., UNIT PURCHASE

The obligations of the parties in connection with the
purchase of a unit are stated in detail in their Purchase and
Sale Agreement. A sample Purchase and Sale Agreement is
attached to this Public Offering Statement as Exhibit D.

Prices for all units are established by the Declarant and may
be subject to change at any time at the Declarant's discretion
prior to the execution of a Purchase and Sale Agreement.
Different purchasers may pay different prices for similar units
at the sole discretion of the Declarant.
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At the settlement on the purchase of the unit the purchaser
will be required to pay, in addition to the purchase price of
the unit, those settlement costs identified in the purchase
agreement. It is not anticipated that the purchaser will be
required to sign any contracts or leases at the settlement.

In addition to regular monthly assessments, Purchasers will
also have to pay an amount equal to twice the projected monthly
assessment on their unit to the Association (or to the
Developer if the Developer has previously advanced the payment
to the Association) for the purpose of providing the
Association with working capital.

A prospective unit purchaser may arrange for his own
financing. The Declarant does not anticipate receiving a
commitment from a lending institution to provide permanent
financing to purchasers.

Purchaser's deposits will be placed in a non-interest
bearing escrow account by Declarant. Deposits will be returned
to prospective purchasers who cancel their purchase contracts
in accordance with Section 1604-107 of the Maine Condominium
Act; or if not applicable, such deposits will be treated in
accordance with the terms of the Purchase and Sale Agreement.
Purchasers will not be entitled to interest on returned
deposits.

IX. INSURANCE

The Executive Board will obtain insurance to protect the
Association and, to a certain limited extent, the unit owners
as individuals. In general, the types and amounts of insurance
to be obtained by the Association are.described in Article V,
Section 12 of the Bylaws.

Each building, including the units, will be covered by fire
and property damage insurance. The coverage will be "all-risk”
and in an amount equal to the full replacement value of the
building. This coverage will not insure personal property
belonging to a unit owner or improvements to the unit made by
or on behalf of the unit owner.

The Association and unit owners will be insured against
liability arising from ownership or use of the common
elements. This coverage will not insure unit owners against
liability arising from an accident or injury occurring within a
unit or liability arising from the act or negligence of a unit
OWner.

The Executive Board will also maintain appropriate
workmen's compensation insurance and fidelity bond coverage to
protect against dishonest acts on the part of officers,
directors, trustees and employees of the Association and all
others who handle funds of the Association, including the
managing agent.
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The Declarant strongly recommends that each unit owner
obtain insurance coverage on his personal property and
liability exposure not covered by the Association policy. The
unit owner may also wish to insure any improvements to his unit
to the extent that the improvements increase the value of his
unit beyond the limit of coverage provided by the policy
maintained by the Association. The unit owner should be aware,
however, that there are certain restrictions on this type of
additional insurance in Section V of the Bylaws. The unit
owner should consult the Executive Board or the managing agent
before purchasing such additional insurance.

¥X. WARRANTIES

Certain warranties are given to all unit owners as
described below, subject to certain exclusions and
modifications made by the Declarant. On or before settlement
of the purchase of a unit, as a condition of purchase, the
purchaser will be asked to execute a written instrument
providing for a two-year statute of limitations. Additionally,
implied warranties of merchantability will be limited to the
duration of the Limited Warranty Certificate issued by the
Declarant, attached hereto as Exhibit E.

With respect to the units being sold and the common
elements, the Maine Condominium Act provides as follows: ~

8§1604-112., Express warranties of gquality.

(a) Express warranties made by any seller to a purchaser
of a unit, if relied upon by the purchaser, are only created as
follows: :

(1) Any written affirmation of fact or promise which
relates to the unit, its use, or rights appurtenant thereto,
area improvements to the Condominiums that would directly
benefit the unit, or the right to use or have the benefit of
facilities not located in the Condominium, creates an express
warranty that the unit and related rights and uses will conform
to the affirmation or promise;

(2) Any model or description of the quantity or extent of
the real estate comprising the Condominium, including plans and
specifications of or for improvements, creates an express
warranty that the Condominium will substantially conform to the
model or description: and

(3) Any written description of the quantity or extent of
the real estate comprising the Condominium, including plats or
surveys, creates an express warranty that the Condominium will
conform to the description, subject to customary tolerances; and
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(4) A provision that a buyer may put a unit only to a
specified use is an express warranty that the specified use is
lawful.

(b) Neither formal words, such as "warranty®” or
"guarantee,” nor a specific intention to make a warranty, are
necessary to create an express warranty of quality, but a
statement purporting to be merely an opinion or commendation of
the real estate or its value does not create a warranty.

(c) Any conveyance of a unit transfers to the purchaser
all express warranties of quality made by previous sellers.

§1604-113, Implied warranties of gualityv.

(a) A declarant and any person in the business of selling
real estate for his own account warrants that a unit will be in
at least as good condition at the earlier of the time of the
conveyance or delivery of possession as it was at the time of
contracting, reasonable wear and tear excepted.

(b) A declarant and any person in the business of selling
real estate for his own account impliedly warrants that a unit
and the common elements in the Condominium are suitable for the
ordinary uses of real estate of its type and that any
improvements made or contracted for by him, or made by any
person before the creation of the Condominium, will be:

(1) Free from defective materials; and

(2) Constructed in accordance with applicable law,
according to sound engineering and construction standards and
in a workmanlike manner. Construction complying with the
National Building Code and Code Administrators (BOCA), Basic
Building Code or equivalent applicable local building code, if
any, shall be deemed to satisfy such sound engineering or
construction standards.

(c) In addition, a declarant warrants to a purchaser from
him of a unit that may be used for residential use that any
existing use, continuation of which is contemplated by the
parties, does not violate applicable law at the earlier of the
time of conveyance or delivery of possession.

(d) Warranties imposed by this section may be excluded or
modified as specified in section 1604-114.

(e) For purposes of this section, improvements made or
contracted for by an affiliate of a declarant, section
1601-103, paragraph (1), are made or contracted for by the
declarant.
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(f£) Any conveyance of a unit transfers to the purchaser
all of the declarant's implied warranties of quality.

§1604-114. Exclusion or modification of implied warranties
of quality.

(a) Except as limited by subsection (b) with respect to a
purchaser of a unit that may be used for residential use,
implied warranties of quality:

(1) May be excluded or modified by agreement of the
parties; and

(2) Are excluded by expression of disclaimer, such as "as
is," "with all faults," or other language which in common
understanding calls the buyer's attention to the exclusion of
warranties.

(b) With respect to a purchaser of a unit that may be
occupied for residential use, no general disclaimer of implied
warranties of quality is effective, but a declarant may
disclaim liability in an instrument signed by the purchaser,
for a specified defect or specified failure to comply with
applicable law, if the defect or failure entered into and
became a part of the basis of the bargain.

1604-11 imi ions f W nti .

(a) A judicial proceeding for breach of any obligation
arising under section 1604-112 or 1604-113 must be commenced
within six (6) years after the cause of action accrues, but the
parties may agree to reduce the period of limitation to not
less than two (2) years. With respect to a unit that may be
occupied for residential use, an agreement to reduce the period
of limitation must be evidenced by a separate instrument
executed by the purchaser.

(b) Subject to subsection (c), a cause of action for
breach of warranty of quality, regardless of the purchaser's
lack of knowledge of the breach, accrues:

(1) As to a unit, at the time the purchaser to whom the
warranty is first made enters into possession if a possessory
interest was conveyed or at the time of acceptance of the
instrument of conveyance if a non-possessory interest was
conveyed; and

(2) As to each common element, at the time the common
element is completed or, if later:

(i) As to a common element which may be added to the

Condominium or portion thereof, at the time the first unit
therein is conveyed to a bona fide purchaser; or
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(ii) As to a common element within any other portion of
the Condominium, at the time the first unit in the Condominium
is conveyed to a bona fide purchaser.

(c) 1If a warranty of quality explicitly extends to future
performance or duration of any improvement or component of the
Condominium, the cause of action accrues at the time the breach
is discovered or at the end of the period for which the
warranty explicitly extends, whichever is earlier.

49248
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ADDENDUM TO
PUBLIC OFFERING STATEMENT

FALLBROOK, A CONDOMINIUM

The following information supplements the Public Offering
Statement dated May, 1989:

Pursuant to an Agreement for Transfer and Assumption of
Declarant Rights in Fallbrook, a Condominium, dated July 28,
1989 and recorded in the Cumberland County Registry of Deeds in
Book 8852, Page 260, the Declarant, Merreal Corp., has
transferred to R. Risbara Construction Co., Inc. all rights
necessary to construct, create, market and convey proposed
units #11 through #32 inclusive. Henceforth, R. Risbara
Construction Co., Inc. will be the "declarant" with respect to
units 11-32. Merreal Corp. will continue to be the "declarant"
with respect to units 1-10 and the common element improvements
it has constructed. Merreal Corp. has also retained its
development rights to add land to the condominium and to create
additional units as described in the Public Offering Statement
and Article 8 of the Declaration.

THE PUBLIC OFFERING STATEMENT DATED MAY, 1989 DOES NOT
APPLY TO AND MAY NOT BE RELIED UPON FOR THE SALE OF UNITS 11-32.

63915






EXHIBIT A

DECLARATION OF FALLBROOK, A CONDOMINIUM
PORTLAND, MAINE

ARTICLE 1

SUBMISSION; DEFINED TERMS

Section 1.1. Submission of Property. Merreal Corp., a
Delaware corporation with a place of business in Portland,
Maine ("Declarant®), owner in fee simple of the land described
in Schedule A annexed hereto, located within the City of
Portland, Cumberland County, Maine ("Land"), hereby submits the
Land, together with all improvements, easements, rights and
appurtenances thereunto belonging (“Property®) to the
provisions of Chapter 31 of Title 33 of the Maine Revised
Statutes Annotated, as amended, known as the Maine Condominium
Act ("Condominium Act™) and hereby creates with respect to the
Property a condominium, to be known as "Fallbrook, a
Condominium® (“Condominium®). The Property shall henceforth
consist of Units, described in Article 2 hereof and listed on
Schedule B annexed hereto, and of Common Elements, described in
Article 3 hereof. The Property is shown on the Condominium
Plat and Plans recorded herewith in the Cumberland County
Registry of Deeds and identified on Schedules C and D annexed
hereto ("Plat and Plans”).

Section 1.2. Defined Terms. Terms not otherwise defined -
herein, as the same may be amended from time to time, or in the
Plat and Plans, shall have the meanings specified in Section
1601-103 of the Condominium Act. “Condominium Instruments”
shall mean this Declaration, as it may be amended from time to
time, and all Schedules attached hereto.

Section 1,3. Name and Address of Condominium and
Association. The name of the Condominium is "Fallbrook, a
Condominium®". The address of the Condominium is Ray Street,
Portland, Maine. The name of the Unit Owners association is
Fallbrook Condominium Association ("Association*) and its
address is Ray Street, Portland, Maine.

Section 1.4. Notice to Unit Owners. Notice of matters

affecting the Condominium shall be given to Unit Owners by
delivery in hand or by sending prepaid by United States mail to
the mailing address of each Unit or to any other mailing
address designated in writing by the Unit Owner.

Section 1.5. Interpretation. In the event of any conflict

or discrepancy between this Declaration and the Plat and Plans,
this Declaration shall govern. .




ARTICLE 2

BUILDINGS ON THE LAND; UNIT BOUNDARIES

Section 2.1. Location and Dimension of Buildings. The
location and dimensions of each building on the Land are
depicted on the Plat attached as Schedule C hereto.

Section 2.2. Units. This Declaration creates ten (10)
Condominium Units on the Land out of a maximum of ninety-eight
(98) Units that may be created. The location of the Units
created herein and their dimensions are shown on the Plat and
Plans. Attached as Schedule B hereto is a list of the ten
created or declared Units, their identifying numbers, Common
Element Interest, Common Expense Liability and Vote appurtenant
to each Unit. The dimensions and types of Units are shown on
the Plans attached hereto as Schedule D. Additional Units may .
be created pursuant to Development Rights Article 8 of this
Declaration. The Common Element Interest and Common Expense
Liability of each Unit (collectively “Percentage Interest®)
shall be equal and shall be determined on the basis of the
number of Units declared. Each Unit shall have one (1) Vote in
the Association affairs. As additional Units are created, the
Percentage Interest and Vote shall be reallocated on this basis
and listed on an amended Schedule B.

Section 2.3. Unit Boundaries. The boundaries of each Unit

are as fecllows:

(a) Upper and Lower (horizontal) Boundaries: The
upper and lower boundaries of the Unit shall be the following
boundaries extended to an intersection with the vertical
(perimetric) boundaries:

(1) Upper Boundary: The planes formed by the
lower surfaces of the rafters or truss elements directly
supporting the roof sheathing.

(2) Lower Boundary: The horizontal plane of the
top surface of the undecorated concrete floor or flooring, as
the case may be, of the Unit.

(b) Vertical (perimetric) Boundaries: The vertical
boundaries of the Unit shall be the vertical planes formed by
the interior surfaces of the studs located in perimeter walls
bounding the Unit extended to intersections with each other and
with the upper and lower boundaries, the Unit to include the
drywall and finish wall material. Boundary lines shall also be
the exterior surface of doors, windows and storm windows, and
glass walls, and their frames, sills and thresholds.

Section 2.4. :
of Units. Relocation of boundaries between Units is permitted
subject to compliance with the provisions therefor in Section
1602-112 of the Condominium Act. Subdivision of Units is not
permitted. -
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ARTICLE 3

COMMON ELEMENTS

Section 3.1. Common Elements. The common elements shall
consist of all of the Property except the individual Units, and
shall include the land, buildings, foundations, roofs, outside
walls, pipes, ducts, electrical wiring and conduits, public
utility lines, floors and ceilings (other than the interior
surfaces thereof located within the Units), perimeter walls of
Units (other than the interior surfaces thereof); structural
parts of the buildings, including structural columns, girders,
beams and supports; easements as set forth in Schedule A for
access and utilities; and in addition, all other parts of the
Property necessary and convenient to its existence, maintenance
and safety, and normally in common use as defined in the
Condominium Act, except such parts of the Property as may be
specifically excepted or reserved herein or in any schedule
attached hereto. Each Unit Owner in any building shall have
the right to use the common elements in common with all other
Unit Owners, as may be required for the purposes of ingress and
egress to and use, occupancy and enjoyment of the respective
Unit owned by such Unit Owner. Such rights shall extend to the
Unit Owners and the members of the immediate family, guests and
other authorized occupants, licensees, and visitors of the Unit
Owner. The use of the common elements and the rights of the
Unit Owners with respect thereto shall be subject to and
governed by the provisions of the Condominium Act, this
Declaration, the Bylaws and Rules and Regulations of the
Association, as they may hereafter be amended from time to time.

Limited Common Elements. Limited common

elements are those portions of the common elements allocated
for the exclusive use of one or more designated Units. The
locations of the common elements to which each Unit has direct
access are shown on the Plat and Plans; pursuant to Section
1602-102(4) of the Condominium Act, a shutter, awning, window
box, doorstep, stoop, balcony, porch or patio, if any, adjacent
to a Unit is a limited common element appurtenant to that

Unit. The concrete slab or foundation and ground area below it
are limited common elements appurtenant to the Unit above. A
driveway and garage, if any, serving a particular Unit is also
a limited common element appurtenant to that Unit.

Section 3.3. Alteration of Common Elements by the
Declarant. The Declarant reserves the right to modify, alter,

remove or improve portions of the common elements, including
‘without limitation any equipment, fixtures and appurtenances,
when in the Declarant's judgment it is necessary or desirable
to do so, until the expiration of the applicable warranty
period.



Section 3.4. Rental Operation. The Declarant shall have

the right to operate any Units owned by the Declarant as a
rental project. The Declarant may establish and maintain all
offices, signs and other accoutrements normally used in the
operation of such rental properties in the sole discretion of
the Declarant. Such operations shall be for the benefit of the
Declarant and neither the Association nor any Unit Owner (other
than the Declarant) shall have any right or interest in the
profits or losses thereof.

ARTICLE 4
EASEMENTS

In addition to the easements provided by the Condominium
Act and those rights and easements excepted and reserved in
Schedule A hereto for the benefit of the Declarant and others,
the following easements are hereby created, granted and
reserved:

Section 4.1. Easement to Facilitate Sales and
Construction. The Property shall be subject to an easement in
favor of the Declarant pursuant to Section 1602-115 of the
Condominium Act. The Declarant reserves the right to use any
Units owned or leased by the Declarant as models, management
offices, sales offices for this and other projects or customer
service offices. The Declarant reserves the right to relocate
the same from time to time within the Property; upon
relocation, the furnishings thereof may be removed. The
Declarant further reserves the right to maintain on the
Property such advertising signs as may comply with applicable
governmental regulations, which may be placed in any location
on the Property and may be relocated or removed, all at the
sole discretion of the Declarant. This easement shall continue
until the Declarant has conveyed all Units which are or may be
created hereunder to Unit Owners other than the Declarant.

The Declarant further reserves an easement to connect with
and make use of utility lines, wires, pipes and conduits
located on the Property for construction purposes, provided
that Declarant shall be responsible for the cost of service so
used, and to use the common elements for ingress and egress and
construction activities and for the storage of construction
materials and equipment used in the completion of the Units and
common elements. This easement shall continue until the
Declarant has conveyed all Units which are or may be created
hereunder to Unit Owners other than the Declarant.

Section 4.2. Easement for Access and Support.

(a) The Declarant reserves in favor of the Declarant
and the managing agent and/or any other person authorized by
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the Executive Board the right of access to any Unit as provided
in Section 1603-107(a) of the Condominium Act. In case of
emergency, such entry shall be immediate whether or not the
Unit Owner is present at the time. Further, until the
expiration of the warranty period such entry shall be permitted
to perform warranty-related work whether or not the Unit Owner
consents or is present at the time. Declarant, its agents,
officers, servants, and its successors and assigns, shall have
the reasonable right of access to all common elements as long
as it or thHey may own Units or shall have obligations or rights
with respect to such areas. The Association or its authorized
representatives shall have the irrevocable right, to be
exercised by the Manager or Executive Board, to have access to
each Unit from time to time during reasonable hours and upon
reasonable notice as may be necessary for the maintenance,
repair or replacement of any of the common elements therein, or
at any time as may be reasonable for making emergency repairs
therein necessary to prevent damage to the common elements or
to other Units.

(b) Each Unit and common element shall have an _
easement for lateral and subjacent support from every other
Unit and common element, and shall have an easement for
encroachments as provided in Section 1602-114 of the
Condominium Act.

Section 4,3. Easement to Facilitate Discharge of
Declarant's Obligations. Pursuant to Section 1602-116 of the
Condominium Act, Declarant shall have an easement through the
common elements as may be reasonably necessary for the purpose
of discharging Declarant's obligations or exercising
Declarant‘s rights.

Section 4.4. Declarant's Right to Grant Easements. The
Declarant shall have the right, until all Units which may be
created hereunder have been conveyed to Unit Owners other than
Declarant, to grant and reserve easements and rights-of-way
through, under, over and across the Property for constructien
purposes, and for the installation, maintenance and inspection
of the lines and appurtenances for public or private water,
sewer, drainage, gas, electricity, telephone and other
utilities.

ARTICLE S
AMENDMENT

Section §.1. . Except in cases of amendments to
this Declaration that may be unilaterally executed and recorded
by the Association as described in Sections 1601-107, Eminent
Domain, 1602-108(c), Allocation of Limited Common Elements,
1602-113, Subdivision of Units and 1602-117(a), Amendment of
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Declaration, of the Condominium Act and except in cases, where
permitted, of amendments to this Declaration by certain Unit
Owners, as described in Sections 1602-108(b), Reallocation of
Limited Common Elements, 1602-112(a), Relocation of Boundaries
Between Adjoining Units, 1602-113(b), Subdivision of Units, or
1602-118(b), Termination of Condominium, of the Condominium
Act, and except in cases of amendments to the Declaration that
may be executed by the Declarant under Section 1602-109(£Y,
Plats and Plans, or under Section 1602-110, Exercise of
Development Rights, of the Condominium Act, and subject to the
other provisions of this Declaration and of the Condominium
Act, this Declaration, and the Plats and Plans may be amended
as follows:

a. Before Any Convevance. Prior to the conveyance of any
Unit by the Declarant to a Unit Owner other than as security
for an obligation, the Declarant shall in any manner which the
Declarant may deem appropriate have the right to amend and
re-amend this Declaration.

b, After First Conveyance. After the first conveyance of
a Unit by a Declarant and except as provided herein, the
Declaration may be amended by either the vote or agreement of
owners of Units to which at least sixty-seven percent (67%) of
the votes in the Association are allocated.

Section 5.2. Material Amendments. Approval of amendments

of a material nature must be obtained from Eligible Mortgage
Holders representing at least fifty-one percent (51%) of the
votes of Units that are subject to mortgages held by Eligible
Mortgage Holders, excepting, however, those amendments adopted
by the Declarant pursuant to the exercise of Development
Rights. *©"Eligible Mortgage Holder"” means the holder of a
recorded first mortgage on a Unit which has delivered written
notice to the Association stating its name and address, the
number of the Unit and that such mortgage is a first mortgage.
A change to any of the following would be considered as
material:

(a) voting rights;

(b) assessments, assessment liens, or the
priority of assessment liens;

(c) reserves for maintenance, repair and
replacement of Common Elements;

(d) responsibility for maintenance and repairs;

(e) reallocation of interests in the Common or
Limited Common Elements, or rights to their use;

(£) redefinition of any Unit boundaries:
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(g) convertibility of Units into Common Elements
or vice versa:

(h) expansion or contraction of the Condominium,
or the addition, annexation or withdrawal of property
to or from the Condominium;

(i) insurance or fidelity. bonds
(i) 1leasing of Units;

(k) imposition of any restrictions on a Unit
owner's right to sell or transfer his or her Unit;

(1) a decision by the Association to establish
self-management when professional management had been
required previously by the Condominium Documents or by
a mortgagee:

(m) restoration or repair of the Condominium
(after a hazard damage or partial condemnation) in a
manner other than that specified in the Condominium
Documents;

(n) any action to terminate the legal status of
the Condominium after substantial destruction or
condemnation occurs; or

(o) any provisions that expressly benefit
mortgage holders, insurers or guarantors.

An Eligible Mortgage Holder who receives by certified or
registered mail, return receipt requested, a written request to
approve a proposed amendment, and who fails to submit a
response within thirty (30) days after it receives proper
notice, shall be deemed to have approved such request in
writing.

Section 5.3. Certain Amendments. Notwithstanding the
foregoing provisions of this Article, except as otherwise
permitted by the Condominium Act and provided in this
Declaration, no amendment may increase the number of Units or
change the boundaries of any Unit, the Allocated Interests
allocated to a Unit, or the uses to which any Unit is
restricted without the unanimous consent of the Unit Owners.
No amendment of this Declaration shall make any change which
would in any way affect any of the rights, privileges, powers
and options of the Declarant, its successors or assigns, unless
the Declarant, or its successors or assigns shall join in the
execution of such amendment.

Section 5.4. Notice and Challenge. No action to challenge
the validity of an amendment to this Declaration adopted by the
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Association pursuant to this Article may be brought more than
one year after such amendment is recorded. After each
amendment to this Declaration adopted pursuant to this Article
has been recorded, notice thereof shall be sent to all Unit
Owners and to all known mortgage holders at the address last
furnished to the Executive Board, but failure to send such
notices shall not affect the validity of such amendment. The
Association shall make copies of the Declaration and all
amendments thereto available for inspection at reasonable times
upon reasonable request for such inspection.

ARTICLE §
RESTRICTIONS ON USE, OCCUPANCY OR ALIENATION

Section 6.1. Use and Occupancy Restrictions on Units. The
Declarant shall own in fee simple each Condominium Unit to
which legal title is not conveyed or otherwise transferred to
another person. The Declarant retains the right to enter into
leases with any persons for the occupancy of any of the Units
owned by the Declarant. Each Unit is intended to serve as a
self-contained living Unit and shall be subject to the Rules
and Reqgulations and Bylaws of the Association. No Unit shall
be used for other than single-family, residential purposes for
the Unit Owner, his relatives, guests or tenants.

Section 6.2. Interval Ownership Prohibited., No ownership
interest in any Unit in the Condominium shall or may be
subdivided to permit “"time sharing®” or other devices to effect
interval ownership. For purposes of this paragraph, “devices®
to effect interval ownership shall include but not be limited
to ownership arrangements, including uses of corporations,
trusts, partnerships or tenancies in common, in which four or
more persons not members of a single household have acquired,
by means other than will, descent, inheritance or operation of
law, an ownership interest (directly or indirectly, equitable
or legal) in the same condominium Unit and such owners have a
formal or informal right-to-use agreement.

Section 6.3. ing R riction No Unit shall be
rented for transient or hotel purposes or in any event for an
initial period of less than thirty (30) days and no portion of
any Unit (other than the entire Unit) shall be leased for any
period. No Unit Owner shall lease a Unit other than on written
form of lease requiring the lessee to comply with the
Condominium Instruments and Rules and Regulations of the
Association. Each Unit Owner shall, promptly following the
execution of such a lease of a Unit, forward a conformed copy
thereof to the Board.




Section 6.4. Compliance with Condominium Documents. Each

Unit Owner shall comply strictly with the Bylaws and with the
Rules and Regulations adopted pursuant thereto, and with the
covenants, conditions and restrictions set forth or
incorporated by reference in this Declaration or in the deed to
his Unit. Failure to so comply shall be grounds for an action
to recover damages or for injunctive relief, or both,
maintainable by the Manager or Executive Board on behalf of the
Association or in a proper case by an aggrieved Unit Owner. No
Unit Owner shall do any work which may jeopardize the soundness
or safety of the property, reduce the value thereof, increase
the rate of insurance thereof, or impair any easement, rights,
appurtenances or other hereditament consisting of common
elements, without the unanimous consent of all the other Unit
Owners.

The provisions of this Declaration and the Bylaws and the
rights and obligations established hereby shall be deemed to be
covenants, running with the land, so long as the Property
remains subject to the provisions of the Condominium Act as
amended, replaced or revised, and shall inure to the benefit of
and be binding upon each and all of the Unit Owners and their
respective heirs, representatives, successors, assigns,
purchasers, lessees, grantees and mortgagees. By the recording
of or by the acceptance of a deed or other document of
conveyance, which deed or document transfers a Unit or any
interest therein, the grantee, his heirs, successors or assigns
shall be deemed to accept and agree to be bound by and subject
to all of the provisions of the Condominium Act, this
Declaration, and the Bylaws. Acceptance of such deed shall
also constitute waiver of minor discrepancies in said Plat and

Plans.
ARTICLE 7
E E A

. . Special declarant
rights are those rights reserved for the benefit of the
Declarant as provided for in the Condominium Act and the
Condominium Instruments, and shall include without limitation
the following rights: (a) to complete improvements indicated
on the Plat and Plans filed with the Declaration; (b) to
exercise development rights; (c) to maintain sales offices,
management offices, customer service offices, signs advertising
the Condominium and models; (d) to use easements through the
common elements for the purpose of making improvements within
the Condominium or real estate which may be added to the
Condominium; and (e) to appoint or remove any officer of the
Association or any Member of the Executive Board or to approve
any acts of the Association or the Executive Board during the
period of Declarant control. :



Except as otherwise provided herein, these rights may be
exercised by the Declarant until such time as the Declarant has
conveyed all Units which may be created hereunder to Unit
Owners other than the Declarant.

Section 7.2. No Obligations. Nothing contained in the
Condominium Instruments shall be deemed to impose upon the
Declarant or its successors or assigns any obligation of any.
nature to build, construct or provide any improvements except
to the extent required by the Condominium Act.

ARTICLE 8

DEVELOPMENT RIGHTS

The Declarant reserves the right to add real estate to the
condominium, to create and construct up to eighty-eight (88)
condominium units in addition to the ten (10) Units created by
this Declaration within the land described in Schedule E hereto
(the "Development Area®), and to create and construct limited
common elements appurtenant to the additional Units similar in
type and size to the limited common elements created by this
Declaration as to the declared Units. The Declarant also
reserves the right to create and construct in the Development
Area such additional common elements as it in its sole
discretion deems to be useful to and in accordance with the
design of the Condominium as a whole. As shown on the Plat and
as described on Schedule E, the Development Area includes
portions of the Land now comprising the Condominium as well as
Additional Real Estate which may, but need not, be added to the
Condominium. These reserved development rights must be
exercised, if at all, within seven (7) years from the date on
which this Declaration is recorded. Each of the development
rights reserved herein may be exercised as to different parcels
of the Property and at different times, and no assurances are
made by the Declarant as to the order in which the development
rights will be exercised as to those parcels. The exercise of
any development right as to any portion of the Property subject
to that right does not obligate the Declarant to exercise that
right in all or any other portion of the remainder of the
Property.

The exercise of any of the foregoing development rights
shall be evidenced by the recordation of an amendment to this
‘Declaration in accordance with Section 1602-110 of the
Condominium Act. The reallocation of common element interest,
common expense liability and voting rights shall be in
accordance with the formulas set forth in Section 2.2. The
amendment will become effective upon its recordation in the
Cumberland County Registry of Deeds. Additionally, any
improvements created pursuant to such an amendment shall be
consistent with existing improvements in terms of quality of
construction and shall be substantially completed prior to
their creation.
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ARTICLE

ASSQCIATION: EXECUTIVE BQARD

Section 9.1. The Association. The Association is the
governing body of the Condominium and shall have all of the
powers set forth in the Condominium Act, except as otherwise
stated in this Declaration: and shall be subject to the
provisions of the Condominium Act, this Declaration and the
Bylaws, as amended from time to time. The members shall
consist of all Unit Owners of the Condominium in accordance
with the above provisions.

Section 9.2. Initial Executive Board. Subject to the
provisions of the Condominium Act, this Declaration or the
Bylaws, the Exzecutive Board shall have the power to act on
behalf of the Association. The initial Board shall consist of
three (3) Members. The Members of the initial Board shall be
appointed, removed and replaced from time to time by the
Declarant without the necessity of obtaining resignations. The
Declarant-appointed Board Members shall be replaced with
Members elected by the Unit Owners, in accordance with the
provisions of Section 9.3.

Section 9.3. Election by Unit Owners of Executive Board.
No later than the earlier of (i) sixty (60) days after the
conveyance of 75% of the Units (including Units which may be
created pursuant to development rights) to Owners other than
the Declarant or (ii) five (5) years following conveyance of
the first Unit to an Owner other than the Declarant, the Owners
shall elect an Executive Board initially composed of three (3)
persons each of whom shall be Unit Owners or spouses of Unit
Owners or, in the case of a Unit Owner which is a corporation,
partnership, trust or estate, a designated agent thereof. The
Board Members so elected shall serve until the first regular
election of the Board held at the first annual meeting of the
Association held in accordance with the Bylaws.

ARTICLE 10
MAINTENANCE: ASSESSMENTS

i . Maintenance, Each Unit Owner shall furnish
and be responsible for, at his own expense, all the
maintenance, repairs and replacements within his own Unit;
provided, however, such maintenance, repair and replacements as
may be required for the functioning of or for the bringing of
water, gas, and electricity to the Unit, shall be furnished by
the Association as part of the common expenses. The
Association shall be responsible for the maintenance, repair
and administration of the common elements. :
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Section 10.2 Insurance. The Association, through its

Executive Board, shall obtain and maintain such master policies
of insurance for the Condominium as are required by the Bylaws

Section 10.3. Assessments. Each Unit Owner shall pay to
the Association, or its authorized representative, monthly, or
as otherwise required by the Association, his proportionate
share, as assessed by the Executive Board, of the expenses of
maintenance, repair, replacement, insurance, administration and
operation of the common elements and of any reserves for
operation, maintenance or replacement established by the
Executive Board. Such proportionate share shall be equivalent
to the Common Element Interest and Common Expense Liability as
set forth in Schedule B attached hereto, except that common
expenses which, in the judgment of the Executive Board of the
Association, benefit fewer than all of the Units may be
assessed exclusively against the benefitted Units. Payment
thereof shall be in such amount and at such times as may be
provided by the Bylaws or the Rules and Requlations of the
Association and shall be subject to annual review. In the
event of the failure of a Unit Owner to pay such assessments
when due, the amount thereof shall constitute a lien on the
interest of such Unit Owner, as provided by the Condominium
Act. The obligation to pay any amounts required by the
provisions hereof shall commence no later than 60 days after
the sale of the first Unit.

Section 10.4. Working Capital Fund. The Declarant shall
establish a segregated working capital fund for the Association
equal to a minimum of two (2) months estimated Common Expense
Liability for each Unit. Each Unit's share of the working
capital fund shall be collected from the Unit purchaser upon
the initial transfer of title from the Declarant to the
purchaser and shall be transferred to the Association for
deposit into the working capital fund. The amount paid by the
Unit purchaser shall not be considered as advance payment of
the normal Common Expense Liability and no Unit owner shall be
entitled to a refund of these monies by the Association upon
the subsequent conveyance of his Unit or otherwise. Upon
transfer of control of the Association to the Unit owners
pursuant to Section 9.3 hereof, the Declarant shall pay each
unsold Unit‘s share of the working capital fund to the
Association. When any such unsold Unit is sold, the Declarant
shall be entitled to reimbursement for the Unit‘'s prepaid
share. The working capital fund shall not be used for any
purpose until after such transfer of control.
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ARTICLE 11

EMINENT DOMAIN

Section 11.1. Acguisition of Unit.

(a) If a Unit is acquired by eminent domain, or if part of
a Unit is acquired by eminent domain leaving the Unit Owner
with a remnant which may not practically or lawfully be used
for any purpose permitted by this Declaration, the award must
compensate the Unit Owner for his Unit and its interest in the
common elements, whether or not any common elements are
acquired. Upon acquisition, unless the decree otherwise
provides, that Unit°s allocated interests are automatically
reallocated to the remaining Units in proportion to the
respective allocated interests of those Units before the
taking, and the Association shall promptly prepare, execute,
and record an amendment to the Declaration reflecting the
reallocations. Any remnant of a Unit remaining after part of a
Unit is taken under this subsection shall be thereafter a
common element.

(b) Except as provided in subsection (a), if part of a
Unit is acquired by eminent domain, the award must compensate
the Unit Owner for the reduction in value of the Unit and its
interest in the common elements whether or not any common
elements are acquired. Upon acquisition: (1) that Unit‘'s
allocated interests are reduced in proportion to the reduction
in the size of the Unit; and (2) the portion of the allocated
interests, votes, and common expense liability divested from
the partially acquired Unit, if any, are automatically
reallocated to that Unit and the remaining Units in proportion
to the respective allocated interests of those Units before the
taking, with the partially acquired Unit participating, if
appropriate, in the reallocation on the basis of its reduced
allocated interests.

Section 11.2. Acquisition of Common Elements. 1If part of

the common elements are acquired by eminent domain, the portion
of the award attributable to the common elements taken must be
paid to the Association. Any portion of the award attributable
to the acquisition of a limited common element must be equally
divided among the owners of the Units to which that limited
common element was allocated at the time of acquisition. Each
Unit Owner shall be deemed to have delegated to the Executiye
Board his right to negotiate or settle with any entity seizing
any of the common elements by eminent domain.

Section 11.3. Court Decree. The court decree shall be
recorded in the Cumberland County Registry of Deeds.
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Section 11.4. Priority of Liens. Notwithstanding anything

to the contrary in this Declaration, the Bylaws or the Rules
and Regulations of the Association, lien holders on any Unit,
common element, or limited common element shall have a lien on
any such awards in order of priority of their respective liens.

ARTICLE 12

MORTGAGES OF UNITS: RIGHTS OF MORTGAGEES

Section 12.1. Right to Mortgage. Each Unit Owner shall
have the right to mortgage or encumber his own respective Unit
together with the Common Element Interest, Common Expense
Liability and voting rights (the "Allocated Interests")
appurtenant to such Unit. Except as otherwise permitted by
Section 1603-112 of the Condominium Act and subject to this
Declaration, no Unit Owner shall have the right or authority to
mortgage or otherwise encumber in any manner whatsocever the
common elements or any part thereof except his own Unit and his
own respective Allocated Interests appurtenant to his Unit. A
Unit Owner who mortgages his Unit shall notify the Executive
Board in writing of the name and address of his mortgagee(s)
and shall file a conformed copy of the note and mortgage with
the Board.

Section 12.2. Mortgage Foreclosure . Any mortgagee of a
Unit holding a recorded first mortgage on a Unit that obtains
title to the Unit pursuant to the remedies provided in the
mortgage, or through a completed foreclosure of the mortgage,
or through deed (or assignment) in lieu of foreclosure, shall
take the Unit with the Allocated Interests appurtenant thereto
free of such claims and liens for unpaid assessments for common
expenses, interest and costs levied against such Unit which
accrue prior to the acquisition of title to such Unit by the
mortgagee, other than the proportionate share of the common
expenses which become due and payable from and after the date
on which the mortgagee shall acquire title to the Unit through
a completed foreclosure or deed (or assignment) in lieu of
foreclosure.

(a) 1In addition to any notices required under Section
5.2, the Association shall send reasonable prior written notice
by prepaid United States mail to Eligible Mortgage Holders of
the consideration by the Association of the following proposed
actions:

(1) The termination of the Condominium pursuant
to Section 1602-118 of the Act;

(2) A change in the allocated interest of a

Unit, a change in the boundaries of a Unit or a subdivision of
a Unit;
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(3) The merger or consolidation of the
Condominium with another condominium:

(4) The conveyance or subjection to a security
interest of any portion of the Common Elements;

(5) The proposed use of any proceeds of hazard
insurance required to be maintained by the Association under
Section 1603-113(a) of the Act for purposes other than the
repair or restoration of the damaged property;

(6) The adoption of any proposed budget by the
Executive Board and of the date of the scheduled Unit owners
meeting to consider ratification thereof. A summary of the
proposed budget shall accompany this notice; and

(7) Any default in the performance or payment by
a8 Unit owner of any obligations under the Declaration,
including, without limitation, default in the payment of Common
Expense liabilities.

(b) 1In the event of any proposed actions described in
subsection (a), paragraphs (1), (2), (3), (4), or (5)
hereinabove, an Eligible Mortgage Holder shall have the right,
but not the obligation, in place of the Unit owner to cast the
votes allocated to that Unit or give or withhold any consent
required of the Unit owner for such action by delivering
written notice to the Association with a copy to the Unit owner
prior to or at the time of the taking of the proposed action,
which notice shall be sent by prepaid United States mail,
return receipt requested, or by delivery in hand. Failure of
the Eligible Mortgage Holder to so exercise such rights shall
constitute a waiver thereof and shall not preclude the Unit
owner from exercising such right. In the event of any defalult
described in subsection (a), paragraph (7), the Eligible -
Mortgage Holder shall have the right, but not the obligation,
to cure such default.

(c) 1In addition, an Eligible Mortgage Holder or its
representative shall have the right to attend Association and
Executive Board meetings for the purposes of discussing the
matters described in subsection (a), paragraphs (1) through (6).

Section 12.4. Rights of Mortgage Holders. Insurers or
Guarantors. .
(a) The Association shall send timely prior written

notice of the following matters by prepaid United States mail.
to holders, insurers and guarantors of the mortgage on any Unit:

(1) Any condemnation or casualty loss that

affects either a material portion of the Condominium or the
Unit securing the mortgage;
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(2) Any sixty (60) day delinguency in the
payment of Assessments or other charges owed by the owner of
any Unit on which it holds the mortgage;

(3) A lapse, cancellation or material
modification of any insurance policy or fidelity bond
maintained by the Association: and

(4) Any proposed action that requires the
consent of a specified percentage of the Eligible Mortgage
Holders.

(b) To receive such notice, the mortgage holder,
insurer or guarantor shall send a written request therefor to
the Association, stating its name and address and the Unit
number or address of the Unit on which it holds, insures or
guarantees the mortgage.

Section 12.5. Condemnation Rights. No provision of this
Declaration shall give a Unit owner, or any other party,
priority over any rights of the Mortgagee of a Unit pursuant to
its mortgage in the case of a distribution to such Unit owner
of insurance proceeds or condemnation award for loss to or a
taking of one or more Units and/or Common Elements.

Section 12.6. Books and Records. Any Unit Owner and any
Mortgagee shall, including insurors or gquarantors of the
mortgage, have the right, exercisable by written notice to the
Executive Board, to examine the books and records of the
Association and to require that it be provided with a copy of
each annual report of the Association and other financial data
of the Association reasonably requested by such Mortgagee.
Upon written request of any holder, insurer or guarantor of any
first mortgage, after at least fifty Units have been created,
the Association will provide an audited financial statement of
the Association for the preceding year.

Section 12.7. Rights of First Refusal. Notwithstanding

anything to the contrary elsewhere contained in this
Declaration, the Bylaws or the Rules and Regulations, in the
event that the Unit Owners in the future adopt any right of
first refusal (which right may be adopted only by amending this
Declaration) in the case of the sale of any Unit, such right of
first refusal shall not affect, impair or apply to the right of
any mortgagee to: (1) foreclosure or take title to the Unit
pursuant to the remedies provided in the mortgage, (2) accept a
deed (or assignment) in lieu of foreclosure in the event of a
default by a mortgagor, or (3) sell or lease a Unit acquired by
the procedures hereinabove set forth.
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ARTICLE 13

TERMINATION

The Condominium may be terminated only by agreement of the
Unit owners of Units to which eighty percent (80%) of the votes
in the Association are allocated and such agreement must also
be approved by Eligible Mortgage Holders representing at least
fifty-one percent (51%) of the votes of Units subject to
mortgages held by Eligible Mortgage Holders; provided, however,
that if the Condominium is being terminated for reasons other
than substantial destruction or condemnation of the
Condominium, the termination of the Condominium must also be
approved by Eligible Mortgage Holders representing at least
sixty-seven percent (67%) of the votes of Units that are
subject to mortgages held by Eligible Mortgage Holders.
Termination of the Condominium will be governed by the
provisions of Section 1602-118 of the Act.

ARTICLE 14
MISCELLANEQUS

If any provision of this Declaration, the Bylaws or the
Rules and Regulations, or any section, sentence, clause,
phrase, or word therein, or the application thereof in any
circumstances be judicially held in conflict with any
applicable laws, including, but not limited to, the Condominium
Act, then the laws shall be deemed controlling; but the
validity of the remainder of this Declaration, the Bylaws and
Rules and Regulations, and the application of any such
provision, section, clause, phrase, or word in other
circumstances shall not be affected thereby.

Any dispute or disagreement between Unit Owners with
respect to interpretation or application of this Declaration or
the Bylaws or Rules and Regulations shall be determined by the
Executive Board, which determination shall be final and binding
on all parties.

If any term, covenant, provision, phrase or other element
of this Declaration, the Bylaws, any deed to a Unit, or the
Rules and Regulations is held to be invalid or unenforceable
for any reason whatsoever, such holdings shall not affect,
alter, modify, or impair in any manner, any other term,
covenant or provision, phrase or other element of such
documents.

Any Unit Owner in default in the payment of any amount due
the Association or in violation of any provision of the.
Condominium Act, this Declaration, the Bylaws, or the Rules and
Regulations of the Association, which violation continues for
thirty (30) days after notice thereof by the Association to the
Unit Owner may be prohibited by the Executive Board from the
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use and enjoyment of any and all of the common elements not
essential to access to the Unit, in addition to all other
remedies available to the Board.

In any dispute between one or more Unit Owners and the
Declarant regarding the common elements, the Executive Board
shall act for the Unit Owners, and any agreement with respect
thereto by the Board shall be conclusive and binding upon the
Unit Owners.

All claims, disputes and other matters in question between
the Declarant, on the one hand, and the Association or any Unit
Owners on the other hand, arising out of or relating to, this
Declaration, the Bylaws, or the deed to any Unit or the breach
thereof, except for claims which have been waived by the
acceptance of a deed, shall be decided by arbitration in
accordance with the Construction Industry Arbitration Rules of
the American Arbitration Association then obtaining unless the
parties mutually agree otherwise. This agreement to arbitrate
shall be specifically enforceable under the prevailing
arbitration law. The award rendered by the arbitrators shall
be final, and judgment may be entered upon it in accordance
with applicable law in any court having jurisdiction thereof.

Notice of the demand for arbitration shall be filed in
writing with the other parties and with the American
Arbitration Association. The demand for arbitration shall be _
made within a reasonable time after the claim, dispute or other
matter in question has arisen, and in no event shall it be made
after the date when institution of legal or equitable
proceedings based on such claim, dispute or other matter in
question would be barred by the applicable statute of
limitations or other principals of law and equity.

IN WITNESS WHEREOF, the Declarant has caused this
Declaration to be executed by Thomas D. Lewis, President of
Merreal Corp. this 20t day of /SrP,,:\ , 1989.

MERREAL CORP.

/-L(/) L

Thomas D. Lewis
Its President
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STATE OF MAINE
COUNTY OF CUMBERLAND

l4\\\9\ , 1989

Personally appeared the above-named Thomas D. Lewis,
President of Merreal Corp., and acknowledged the foregoing
Declaration to be his free act and deed in his said capacity
and the free act and deed of said Corporation.
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Notary Public/Attorney at Law
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LIMITED JOINDER

The undersigned, Maine Savings Bank, as mortgagee and
secured party (hereinafter "Mortgagee®) under two Mortgage and
Security Agreements dated December 28, 1987 and November 1,
1988, and under a UCC-1 Financing Statement dated November 1,
1988 and recorded in the Cumberland County Registry of Deeds in
Book 8161, Page 85; Book 8543, Page 110; and Book 8543, Page
140, respectively (hereinafter collectively “Mortgage and
Security Agreements®), each by and between Merrymeeting
Developers, Inc. and said Maine Savings Bank, hereby submits
the parcel described in Schedule A of this Declaration of
Condominium, being a part of the premises subject to said
Mortgage and Security Agreements, to the provisions of said
Maine Condominium Act for the sole and limited purposes of
compliance with said Act and for the creation and granting of
easements, licenses, uses, rights and privileges as described
in the Declaration, provided that such consent shall not be
construed to make said Maine Savings Bank, as Mortgagee, the
Declarant or to impose on it any obligations or liabilities
whatsoever under this Declaration.

The undersigned hereby agrees that its security interest
under the aforesaid Mortgage and Security Agreements, shall be
subject to the provisions of the Maine Condominium Act, as
amended, and shall attach to the Units, Common Elements,
Special Declarant Rights and all other rights and property
created under the Declaration. The undersigned further agrees
that in the exercise of its rights as a Mortgagee under the
aforementioned Mortgage and Security Agreements, it does and
will recognize the establishment of a condominium by this
Declaration of Condominium.

IN WITNESS WHEREOF, the said Maine Savings Bank has caused
this instrument to be signed in its corporate name and sealed
with its corporate seal by EDWARD A.

itsyTCe PRUIIDEMST , this OIS day of T\~ . 1989.

Signed, Sealed and Delivered ~
in the presence of: MAINE SAVINGS BANK

. |
MICHAZL p. a1

ey o MeCAR o
. ROTAGY PUsiiE e ON

MY COLMISTigH Euppmic fame .

EOEET L)

Print Name



STATE OF MAINE

CUMBERLAND, SS. D@WL\, S\, 1989
Personally appeared the above-named EDWRAED P\fDO)( ’

VILCE §>@£§{ECEJJ( of said Maine Savings Bank, ‘and

acknowledged the foregoing instrument to be his free act and
deed in his said capacity and the free act and deed of said

Maine Savings Bank.

Before me,

Woddn ) O Lo

Notary Public/Attorney at Law

Ructary p, RieCARm

. ROTARY pya(ic taame
MY COMRMISSISH [xppmrs fAME

ORETal

Print Name
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Schedule A

A certain parcel of land situated on the Westerly side of Ray
Street in the City of Portland, County of Cumberland and State
of Maine bounded and described as follows:

Beginning at a 5/8" iron rod set on the Westerly sideline of
Ray Street at the Southeasterly corner of the land of Lewis H.
and Joan I. Waugh (see Book 2790, page 464) which rod is
located S 19°-46°-05" E along the Westerly sideline of Ray
Street 255.00 feet from the Southerly sideline of Allen Avenue;

Thence, S 19°-46°-05" E along the sideline of Ray Street 331.98
feet to a 3/4" iron pipe found:

Thence, S 13°-05°-20" E along the sideline of Ray Street 88.43
feet to the land now or formerly of William Pickrell (Book
2181, page 203);

Thence, S 76°-54°-40" W by the land of Pickrell 150.00 feet to
a point marked by a 5/8% iron rod set;

Thence, S 13°-05'-20" E by the land of Pickrell 150.00 feet to
a point marked by a 5/8" iron rod set at the land now or
formerly of John N. Jr. and Glennis E. Fitzpatrick (Book 2773,
page 224);

Thence, S 76°-54'-40" W by the land of Fitzpatrick 100.00 feet
to a point marked by a 5/8" iron rod set:

Thence, S 13°-05'-20" E by the land of Fitzpatrick 90.00 feet
to a point;

Thence, S 76°-54'-40" W by other -land of Declarant 166.98 feet
to a point;

Thence, N 63°-29'-00" W by other land of Declarant 190.24 feet
to a point;

Thence, N 19°-29°'-20" W by the land of F. S. Plummer Co. 302.02
feet to a drill hole found and the land now or formerly of
Serena M. Edwards (Book 1786, page 325):

Thence, N 53°-42'-00" E by the land of Edwards 34.49 feet to a
drill hole found;

Thence, N 19°-43°'-35" W by the land of Edwards 223.29 feet to
the land now or formerly of John D. R. and Carrie L. Mulhern
(Book 3467, page 321);

Thence, KR 70°-35'-55" E by the land of Mulhern and by the land
now or formerly of Andrew H. and Frances J. Grant (Book 3649, -
page 68) 170.14 feet:
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Thence, N 83°-13'-15" E by the land now or formerly of Richard
Libby 275.88 feet to a point marked by a 5/8" iron rod set at
the Southwest corner of the land of Waugh;

Thence, N 70°-13'-55" E by the land of Waugh 110.00 feet to the
point of beginning.

Also a Sewer Easement from Richard Libby and Virginia Crabtree
dated April 23, 1986, recorded in the Cumberland County
Registry of Deeds at Book 7145, Page 81.

Meaning and intending to describe a portion of the premises
conveyed to the Declarant by Deed of Merrymeeting Developers,

Inc. dated November 29, 1988 and recorded in said Registry of
Deeds.

Subject to the following rights, easements, conditions and
approvals:

1. A drainage pipe eaﬁement granted by David I. Libby to
John D.R. Mulhern, et al., dated November 18, 1982 and recorded

in the Cumberland County Registry of Deeds in Book 5067, Page
214;

2. Twenty-five foot set back requirements as set forth in
Instruments recorded in said Registry of Deeds in Book 1815,
Page 321 and Book 6257, Page 342;

3. A pipeline easement granted by Merrymeeting Developers,
Inc. to Portland Water District dated September 21, 1988 and
recorded in said Registry of Deeds in Book 8490, Page 164;

4. Conditions of Approval from the City of Portland
Planning Board appearing on the project subdivision plans
recorded in said Registry of Deeds; and )

5. Conditions of Approval from the Department of
Environmental Protection set forth in Site Location Orders
relating to the project and recorded in said Registry of Deeds.

Excepting and reserving to Merreal Corp., as owner of the
Additiional Real Estate described in Paragraph 2 of Schedule E
of this Declaration, an easement for all purposes over, under
and along the 50 foot wide right-of-way shown on the Plat.
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SCHEDULE B

Common Element Interest
and Common Expense Liability

:

10%
10%
10%
10%
10%
10%
10%
10%
10%
10%
100%
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The formula for allocating and reallocating Common Element
Interest, Common Expense Liability and Vote for each Unit is
set forth in Section 2.2 hereof.
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SCHEDULES C and D
SCHEDULE C

This Schedule consists of the following plat recorded
herewith in the Cumberland County Registry of Deeds:

Plat: Fallbrook, a Condominium on Ray Street} Portland,

Maine made for Merreal Corp. by Owen Haskell, Inc., dated
April 11, 1989.

SCHEDULE D

This Schedule consists of the following plans recorded
herewith in the Cumberland County Registry of Deeds:

Floor Plans: Fallbrook, a Condominium, Portland, Maine

made for Merreal Corp. by Archtellic, Architects, dated
February 19, 1989 (4 sheets).
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SCHEDULE E

DEVELOPMENT AREA

The Development Area is shown on the Plat recorded herewith
(Schedule C) and consists of the following parcels of real
estate:

l. All that portion of the real estate described in
Schedule A, excepting, however, the Units now or hereafter
created by this Declaration and all their appurtenant limited
common elements.

2. Additional Real Estate. A certain parcel of land
situated Westerly of Ray Street in the City of Portland, County
of Cumberland and State of Maine bounded and described as
follows:

Beginning at the southeasterly corner of Fallbrook, a
Condominium at a point on the Westerly sideline of land now or
formerly of John N. Jr. and Glennis E. Fitzpatrick (Book 2773,
page 224);

Thence, § 13°-05'-20" E by the land of Fitzpatrick 110.00 feet
to a point marked by a 5/8" iron rod set:;

Thence, N 76°-54'-40" E by the land of Fitzpatrick 256.90 feet
to a point on the Westerly sideline of Ray Street marked by
5/8" iron rod set:

Thence, § 16°-25'-15" E by the sideline of Ray Street 1.42 feet
to a point marked by a 5/8" iron rod set at the land now or
formerly of Ivan G. and Edwina F. Callahan (Book 2997, page
486);

Thence, S 73°-34'-45" W by the land of Callahan 220.00 feet to
a point marked by a 5/8" iron rod set:

Thence, § 16°-25°'-15" E by the land of Callahan 65.00 feet to a
point marked by a 5/8% iron rod set;

Thence, N 73°-34'-45" E by the land of Callahan 100.00 feet to
a point marked by a 5/8*% iron rod set at the land now or
formerly of Malcolm A. and Gail E. McDonald (Book 3614, page
219);

Thence, § 18°-02°'-05" E by the land of McDonald 163.18 feet to
a point marked by a 5/8® iron rod set;

Thence, N 74°25°'-15" E by the land of McDonald 120.00 feet to a
point on the Westerly sideline of Ray Street marked by a 5/8"
iron rod set;



Thence, S 18°-35'-45" E by the sideline of Ray Street 47.17
feet to a point marked by a 5/8" iron rod set at the land now
or formerly of Donald A. and Evelyn Thompson (Book 2892, page
451); :

Thence, S 71°-24°'-15" W by the land of Thompson 150.00 feet to
a point marked by a 5/8" iron rod set;

Theﬁce, S 18°-35'-45" E by the land of Thompson 50.00 feet to a
point marked by a 5/8% iron rod set;

Thence, N 71°-24°-15" E by the land of Thompson 50.00 feet to a
point marked by a 5/8" iron rod set at the land now or formerly
of Richard E. and Carolyn Grover (Book 2895, page 492);

Thence, S 18°-35'-45" E by the land of Grover and by the land
now or formerly of Raymond A. and Florence M. Sevigny (Book
2490, page 327) 72.78 feet to a point marked by a 5/8" iron rod
set;

Thence, S 17°-48°-10" E by the land of Sevigny and by the lands
now or formerly of Gladys A. and Kenneth V. Moody (Book 3471,
page 62), Betty L. Denbow (Book 2682, page 313), Anna J. Aiken
(Book 3570, page 212), David A. and Carolyn J. Matthews (Book
4483, page 163), Laura H. Clark (Book 3708, page 194), and
George and Doris Castonia (Book 4960, page 286) 333.24 feet to
a point marked by a 5/8° iron rod set at the land now or
formerly of Frances F. Gatchell (Book 6257, page 342);

Thence, S 71°-28°-30" W by the land of Gatchell 51.09 feet to a
point marked by a 5/8° iron rod set;

Thence, S 67°-57'-00" W by the land of Gatchell and lands now
or formerly of Eleanor L. and Sherry Sapko, Charles E. and
Linda J. Foshay (Book 3920, page 212), Linwood J. and Ruth L.
Thaxter, Charles L. Arey (Book 2320, page 55), Dorothy M. and
Richard M. Butler (Book 3765, page 177), Norman C. and Caroline
M. Walton (Book 2014, page 140), James P. and Lula §. Cullen _
(Book 2044, page 474), and Glenda R. and Roger R. Pushor (Book
4755, page 44) 481.12 feet to a point marked by a 5/8" iron rod
set; :

Thence, S 54°-20°-55" W by the land of Pushor 29.58 feet to a
point marked by a 5/8" iron rod set:

Thence, S 45°-14°'-05" W by the land now or formerly of Claire
D. and Edward L. Gulick (Book 3782, page 285) and by the land
now or formerly of John H. and Jeannette B. Greer (Book 2824,
page 131) 186.45 feet to a stone wall intersection and the end
of Wadco Street: '



(2) Easements from Calvin L. and Myrtile W.
Gailey, dated December 20, 1985, and
recorded in the Cumberland County Registry
of Deeds at Book 7036, Page 96;

(3) Easement from Francis Frances F.
Gatchell dated .December 20, 1985, and
recorded in the Cumberland County Registry -
of Deeds at Book 7036, Page 100; and

(4) Easement to the City of Portland for a
turn-around at the terminus of Topsham
Street as shown on the Plat.

Meaning and intending to describe a portion of the
premises conveyed to MM II Real Estate Corporation by
Deed of Merrymeeting Developers, Inc. dated November
29, 1988 and recorded in said Registry of Deeds.

Also, an easement for all purposes over, under and
along the 50 foot wide right of way shown on the Plat.
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EXHIBIT B

BYLAWS OF THE FALLBROOK CONDOMINIUM ASSOCIATION

ARTICLE I. OFFICE

Section 1. Principal office. The principal office of the
Fallbrook Condominium Association (hereinafter referred to as
"the Association”) shall be maintained at Portland, Maine.

Section 2. Place of meetings. All meetings of the
Association shall be held at its principal office unless some
other place is stated in the call.

ARTICLE II. ASSOCIATION OF OWNERS

Section 1. Membership. The members of the Association
(hereinafter "members®) shall consist of all Unit Owners of
Fallbrook, a Condominium, a property submitted to the
provisions of the Maine Condominium Act and located in
Portland, Maine, Cumberland County, Maine. Membership shall be
in accordance with the Declaration or these Bylaws, as amended
from time to time. The membership of each Unit Owner
terminates upon a sale, transfer or other disposition of his
ownership interest in the Unit as provided in the Declaration,
whereupon the membership and any interest in the funds of the
Association shall automatically transfer to and be vested in
the successor in ownership. A conveyance in mortgage of the
Unit, however, shall not operate to transfer membership until
the mortgage is foreclosed or the property sold in lieu of
foreclosure. The Association may, but is not required to,
issue certificates of membership.

Bection 2. First Meeting; Annual Meeting. The first
meeting of the members shall be held, at the call of the
Declarant, within 60 days after the closing of sales of 75% of
the Units by the Declarant, or the expiration of five (5) years
from the date of the first Unit sale by Declarant, whichever is
first. Thereafter, the annual meeting of the Association shall
be held each year on the first Monday of April, or in the event
that day is a legal holiday, then on the first day thereafter
which is not a holiday.

Section 3. Special meetings. Special meetings of the
members may be held at any time upon the call of the President
or upon the call of twenty percent (20%) Unit Owners. Upon
receipt of the call, the Secretary shall send out notices of
the meeting to all members of the Association.

Section 4. Notice of meetings. A written or printed
notice of every meeting of the Association, stating whether it
is an annual meeting or special meeting, the authority for the
call, the place, day, and hour of the meeting, and the purpose
therefor shall be given by the Secretary or the person or
persons calling the meeting at least ten (10) days before the



date set for the meeting. Such notice shall be given to each
member as indicated in the records of the Association by
delivery in hand or mailing such notice, postage prepaid,
addressed to the member at his address as it appears on the
records of the Association. Such notice shall also be given to
mortgage holders, insurors and guarantors when required by
Article 12 of the Declaration. If notice is given pursuant to
provisions of this section, the failure of any member to
receive actual notice of the meeting shall in no way invalidate
the meeting or any proceedings thereat. Upon written request
for notices mailed by registered mail addressed to the
Secretary of the Association at the address of the Association,
the holder of any duly recorded mortgage against any Unit may
promptly obtain a copy of any and all notices permitted or
required to be given to the members from and after receipt of
the request until the request is withdrawn or the mortgage is
discharged of record.

Section 5. Waiver of notice. The presence of all the
members in person or by proxy, at any meeting shall render the
same a valid meeting, unless any member shall, at the opening
of the meeting, object to the holding of the same for
noncompliance with the provisions of Section 4 of this Article
II. Any meeting so held without objection shall, notwith-
standing the fact that no notice of meeting was given, or that
the notice given was improper, be valid for all purposes, and

any general business may be transacted and any action may be
taken.

Section 6. Quorum. The presence at any meeting of the
Association in person or by proxy of Unit Owners whose
aggregate voting rights constitute more than 50% of the total
voting rights shall constitute a quorum. At any meeting at
which a quorum is present, the affirmative vote of a majority
of those present shall decide any question except the election
of Executive Board Members presented to the meeting, unless a
greater percentage vote is required by law, by the Declaration
or by these Bylaws. 1In the election of Board Members, those
receiving the greatest number of votes, though less than a
majority, shall be elected.

Section 7. Voting. Any person, firm, corporation, trust,
or other legal entity or a combination thereof, owning any Unit
other than as a mortgagee in the Condominium duly recorded in
his or its name, the ownership whereof shall be determined by
the records of the Cumberland County Registry of Deeds, shall
be a member of the Association, and either in person or by
proxy entitled to vote for each Unit so owned at all meetings
of the Association. Any provisions to the contrary
notwithstanding, co-Owners or joint Owners shall be deemed one
Owner. The authority given by a member to another person to
represent such member at meetings of the Association shall be
in writing, signed by such member or if a Unit is jointly owned
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then by all joint Owners, or if such member is a corporation,
by the proper officers thereof, and shall be filed with the
Secretary, and unless otherwise stated therein, such authority
shall be valid until revoked in writing. An executor,
administrator, guardian, or trustee may vote in person or by
proxy at any meeting of the Association with respect to any
Unit owned or held by him in such a capacity, whether or not
the same shall have been transferred to his name by a duly
recorded conveyance. In case such Unit shall not have so been
transferred to his name, he shall satisfy the Secretary that he
is the executor, administrator, guardian, or trustee holding
such Unit in such capacity. Whenever any Unit is owned by two
or more jointly according to the records of said Registry, the
Owners thereof may designate in writing one or more of the
Owners to cast the vote for all such Owners, and such
designation, unless otherwise limited by its terms, shall be
valid once filed with the Secretary until revoked by any such
Owner by notice in writing filed with the Secretary. The
Declarant may exercise the voting rights pertaining to any Unit
title to which is in the Declarant. No vote pertaining to a
Unit owned by the Association may be cast. Finally, an
Eligible Mortgage Holder shall have the voting rights provided
by Section 1602-119 of the Maine Condominium Act.

Any specified percentage of Owners refers to the aggregate
voting rights and not to the number of Units or Owners.

Section 8. Adjournment. Any meeting of the Association
may be adjourned from time to time to such place and time as
may be determined by majority vote of the members present,
whether a quorum be present or not. If the adjournment is for
less than thirty (30) days and the time and place of the
adjourned meeting are announced at the meeting at which the
adjournment is taken, no further notice need be given. At any
adjourned meeting at which a quorum is present, any business
may be transacted which might have been transacted by a quorum
at the meeting as originally called.

ARTICLE III. EXECUTIVE BOARD

Section 1. Number and qualification. As provided by these
Bylaws, the Declaration and the Maine Condominium Act, the
Association shall be administered by a board of directors known
as the Executive Board (hereinafter "Board®"). Until the first
meeting, the affairs of the Association shall be governed by a
Board composed of three persons appointed by the Declarant, who
need not be Unit Owners. Thereafter, the affairs of the
Association shall be governed by a Board elected by the members
of the Association, initially composed of three persons, and as
increased or decreased at any annual meeting by a majority
vote, within the limits stated in the Articles of
Incorporation. Each Executive Board Member shall be the Owner
or the spouse of an Owner of a Unit in the Condominium; or if a
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Unit Owner shall be a corporation, partnership, trust or
estate, then an officer, partner, trustee or beneficiary
thereof (hereinafter "Board Member™).

Section 2. Powers and duties. The Executive Board shall
have the power and duties necessary for the administration of
the affairs of the Association and may do all such acts and
things as are not by law or by these Bylaws directed to be
exercised and done by the Owners.

Section 3. Other duties. In addition to other duties
imposed by these Bylaws or by resolutions of the Association,
the Executive Board shall be responsible for the following:

(a) Care, upkeep, and surveillance of the project and
the common elements and facilities.

(b) Determination and collection of the monthly
assessments from the Owners.

(c) Designation and dismissal of the personnel
necessary for the maintenance and operation of the Condominium
and the common elements and facilities.

Section 4. Manager or management agent, employees,
generally. The Executive Board may employ for the Association
a management agent or manager, at a compensation established by
the Board to perform such duties and services as the Board
shall authorize including, but not limited to, the duties
listed in Section 3 of this Article. Any agreement for
professional management, or any other contract providing for
services of the Declarant to the Owners, shall not exceed a
term of three years and shall be cancellable by either party
without cause and without a termination fee upon 90 days
written notice. - The Board may employ any other employees or
agents to perform such duties and at such salaries as the Board
may establish. Any first mortgagee of a Unit may file a
written request with the Board that it be notified of a change
of management agent or manager and the Board shall, upon making
such change, give such notification as requested. Until the
first meeting of members, the Board may employ or use the
services of the Declarant or the Declarant's employees, and all
costs and expenses related to those services shall be charged
to common expenses. Neither the Board nor the Declarant shall
be charged with self-dealing or breach of fiduciary duty by
reason of such employment.

Section 5. Election and term of office. From and after
the first meeting, the Board Members shall be elected by the
Owners. At the first annual meeting of the Association, the
term of office of one Board Member shall be fixed for three
years, the term of office of one Board Member shall be fixed at
two years, and the term of office of one Board Member shall be
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fixed at one year. At the expiration of the initial term of
office for each Board Member, his successor shall be elected to
serve a term of three years. The Board Members shall hold
office until their successors have been elected and hold their
first meeting, the intent and purpose being that the term of
office of at least one-third of the Board Members shall expire
annually. :

Section 6. Vacancies. Until the first meeting of members,
vacancies in the Board shall be filled by appointment by the
Declarant. Thereafter, vacancies in the Board caused by any
reason other than the removal of a Board Member by a vote of
the members shall be filled by vote of the majority of the
remaining Board Members, even though they may constitute less
than a gquorum; and each person so elected shall be a Board
Member until a successor is elected at the next annual meeting
of the Association.

Section 7. Removal of Board Members. At any regular or
special meeting duly called, any one or more of the Board
Members may be removed with or without cause by a majority of
the members and a successor may then and there be elected to
£ill the vacancy thus created. Any Board Member whose removal
has been proposed by the members shall be given an opportUnity
to be heard at the meeting.

Section 8. Compensation. No compensation shall be paid to
Board Members for their services as Board Members. No
remuneration shall be paid to a Board Member for services
performed by him for the Association in any other capacity,
unless a resolution authorizing such remuneration shall have
been adopted by the Board before or after the services are
undertaken. A Board Member may not be an employee of the
Association.

Section 9. Annual Meeting. The annual meeting of the
Executive Board shall be held immediately following the annual
meeting of the Association and at the same place, and no notice
shall be necessary in order legally to constitute such meeting,
providing a majority of the whole Board shall be present.

Section 10. Regular meetings. Regqular meetings of the
Board may be held at such time and place as shall be
determined, from time to time, by a majority of the Board
Members. Notice of regular meetings of the Board shall be
given to each Board Member, personally or by mail, addressed to
his residence, or by telephone, at least three days prior to
the day named for such meeting.

Section 11. Special meetings. Special meetings of the
Board may be called by the President on three days® notice to
each Board Member, given personally or by mail, addressed to
his residence, or by telephone, which notice shall state the
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time, place and purpose of the meeting. Special meetings of
the Board shall be called by the President or Secretary in like
manner and on like notice on the written request of at least
two Board Members. Upon the request of any Board Member made
within 30 days after a meeting, the person giving notice of the
meeting shall execute a sworn affidavit setting forth the
specific manner in which notice of the meeting was given to and
received by each Board Member.

Section 12. Waiver of notice. Before or after any meeting
of the Board, any Board Member may, in writing, waive notice of
such meeting and such waiver shall be deemed equivalent to the
giving of such notice. Attendance by a Board Member at any
meeting of the Board shall be a waiver of notice by him of the
time and place thereof. If all the Board Members are present
at any meeting of the Board, no notice shall be required and
any business may be transacted at such meeting.

Section 13. Quorum. At all meetings of the Board, a
majority of the Board Members shall constitute a guorum for the
transaction of business, and the acts of the majority of the
Board Members present at a meeting at which a quorum is present
shall be the acts of the Board. 1If, at any meeting of the
Board, there be less than a quorum present, the majority of
those present may adjourn the meeting from time to time. At
any such adjourned meeting, any business which might have been
transacted at the meeting as originally called may be
transacted without further notice.

Section 14. Unanimous action. Unless otherwise provided
by law, the Declaration, or these Bylaws, any action which may
be taken at a meeting of the Board may be taken without a
meeting if all of the Board Members sign written consents,
setting forth the action taken or to be taken, at any time
before or after the intended effective date of such action.
Such consents shall be filed with the minutes of Board meetings
and shall have the same effect as a unanimous vote.

Section 15. Bonds of officers and employees. The Board
may require that all officers and employees of the Association
handling or responsible for corporate funds shall furnish
adequate bonds. The premiums on such bonds shall be paid by
the Association. :

Section 16. Committees. The Board may establish §uch
standing or other committees, with such powers and duties, as
it deems advisable.

ARTICLE IV. OFFICERS
Section 1. Designation. The principal officers of the

Association shall be a President, a Secretary, and a Treasurer
all of whom shall be elected by the Executive Board. The Board
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Members may in their discretion appoint an Assistant Treasurer,
and an Assistant Secretary, and such other officers, as in
their judgment may be necessary.

Section 2. Election of officers. The principal officers
of the Association shall be elected annually by the Board at
the annual meeting and shall hold office at the pleasure of the
Board.

Section 3. Removal of officers. Upon an affirmative vote
of a majority of the members of the Board, any officer may be
removed, either with or without cause, and his successor
elected at any regular meeting of the Board, or at any special
meeting of the Board called for such purpose.

Section 4. President. The President shall be the chief
executive officer of the Association. He shall preside at all
meetings of the Association and of the Board. In his absence,
a chairman pro tempore may be chosen by the members of the
Association or, as the case may be, to preside at a meeting.
He shall have all of the general powers and duties which are
usually vested in the office of president of an association,
including but not limited to the power to appoint ad hoc
committees from among the Owners or their spouses from time to
time as he may in his discretion decide is appropriate to
assist in the conduct of the affairs of the Association.

Section 5. Secretary. The Secretary shall attend and keep
the minutes of all meetings of the Board or of the Association,
shall give all notices as provided by these Bylaws, and shall
have other powers and duties as may be incidental to the office
of Secretary, given him by these Bylaws or assigned to him from
time to time by the Board Members. If the Secretary shall not
be present at any meeting, the presiding officer shall appoint
a secretary pro tempore who shall keep the minutes of such
meeting and record them in the books provided for that
purpose. The Secretary shall be responsible for the filing of
all reports and documents required to be filed by the
Association with any governmental agency. The Secretary shall
keep a record of the names and addresses of all Unit Owners and
mortgage holders, and shall keep copies of all Condominium
documents. The Secretary shall, within ten (10) days after
receipt of a request and payment of a fee, established by the
Board, provide any person entitled thereto a written statement
or certification of the information required to be provided by
the Association pursuant to Section 1603-116(h) and 1604-108(b)
of the Maine Condominium Act.

Section 6. Treasurer. The Treasurer shall have the
responsibility for Association funds and securities and shall
be responsible for keeping full and accurate accounts of all
receipts and disbursements in books belonging to the
Association. Such books shall be available for examination by
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Unit Owners during reasonable weekday hours. The Treasurer
shall be responsible for the deposit of all monies and other
valuable effects in the name, and to the credit, of the
Association in such depositories as may from time to time be
designated by the Board. He shall be responsible, subject to
the direction of the Board, for preparing and providing to the
Secretary for dissemination to the members all financial
reports, budgets and notices required, and for the preparation
and signing, if necessary, of all financial reports or tax
returns required to be filed by the Association. The Treasurer
shall have such other powers and duties as may be incidental to
the office of Treasurer, given him by these Bylaws or assigned
to him from time to time by the Board Members.

Section 7. Compensation. The officers shall receive no
compensation for their services except as expressly provided by
a resolution duly adopted by the Board.

Section 8. Auditor. The members may at any meeting
appoint some person, firm or corporation engaged in the
business of auditing to act as auditor of the Association and
to perform such audits and fiscal duties as may be requested by
the Association.

ARTICLE V. FISCAL MANAGEMENT

Section 1. Accounting. Books and accounts of the
Association shall be kept under the direction of the Treasurer
and in accordance with customary accounting principles and
practices. Within 90 days after the close of each fiscal vear,
the Association shall furnish its members with a statement of
the income and disbursements for such prior fiscal year and a
balance sheet as of the close of that year.

Section 2. Assessments. With respect to each fiscal year,
the Board shall estimate the amount required by the Association
to meet its expenses for such year, including but not limited
to the following items:

(a) Management and administration expenses;

(b) The estimated cost of repairs, maintenance and
replacement of common elements and facilities;

(c) The cost of such insurance and utilities as may
be furnished by the Association;

(d) The amount of such reserves as may be reasonably
established by the Board, including general operating reserves,
reserves for contingencies, reserves for insurance deductibles
and reserves for maintenance and replacements; and »



(e) Such other expenses of the Association as may be
approved by the Board including operating deficiencies, if any,
for prior periods.

Electricity, telephone, water, sewerage and television
cable and other utilities may be assessed and billed to each
Unit separate from the common assessments.

Within 90 days of the commencement of each fiscal year, the
Board shall cause an estimated annual budget to be prepared
based on its estimations of annual expenses, and copies of such
budget shall be furnished to each member. The Board shall call
a meeting of the members not less than 14 nor more than 30 days
after such budget is furnished to the members for the purpose
of considering ratification of such budget. Unless at that
meeting 60% or more of the Unit Owners vote to reject the
budget, the budget shall be deemed ratified, whether or not a
quorum is present at the meeting. 1In the event the budget is
rejected, the budget last ratified by the members shall be
continued until such time as the Unit Owners ratify a
subsequent budget proposed by the Board.

On or before the first day of each month of the fiscal year
covered by such estimated annual budget, each member shall pay
as his respective monthly assessment one-twelfth (1/12) of his
proportionate share of the amount designated in the estimated
annual budget as membership assessments. Each member's
proportionate share of membership assessments shall be an
amount equal to the total membership assessment multiplied by
his respective percentage interest in the common elements
provided, however, that with respect to certain common
elements, the operation, maintenance and replacement costs and
reserves may be allocated among the members according to the
respective use and benefit of the particular facility or
element to each Unit rather than according to the percentage
interest of each Unit.

Until the annual budget for a fiscal year is ratified by
the members, each member shall continue to pay that amount
which had been established on the basis of the previous annual
budget.

If any member shall fail or refuse to make payment of his
proportionate share of the common expenses or any other amount
payable to the Association when due, the amount thereof shall
bear interest at a rate per annum, not exceeding 18%,
established from time to time by the Board and, together with
such interest and such costs and attorney's fees as are allowed
by law, shall constitute a lien on the Unit of such member.
The Association and the Board shall have the authority to
exercise and enforce any and all rights and remedies provided
in the Condominium Act, the Declaration or these Bylaws, or
otherwise available at law or in equity for the collection of
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all unpaid amounts including the right to accelerate payment on
the full assessment for the year and, if available, all
possessory remedies under the Forcible Entry and Detainer laws
of Maine.

Section 3. Revised and emergency assessments. If at any
time prior to or during the course of any fiscal year the Board
shall deem the amount of the membership assessments to be
inadequate by reason of a revision in its estimate of either
expenses or other income, the Board shall prepare and cause to
be delivered to the members a revised estimated annual budget
for the balance of such fiscal year and shall call a meeting of
the members to ratify such budget in the same manner as for an
annual budget. After ratification, monthly assessments shall
be determined and paid on the basis of such revision.

The Board may, upon finding that an emergency exists which
requires immediate assessment of the members, make an emergency
assessment not to exceed an amount equal to the then current
monthly assessment for each Unit, which shall be due and
payable when communicated to the members.

Section 4. Declarant. With respect to any Units owned by
the Declarant, the Declarant shall pay a monthly assessment
determined in the same manner as the monthly assessment is
determined for all other Unit Owners.

Section 5. Maintenance and repair.

(a) Every Owner must perform promptly all maintenance
and repair work within his own Unit, which if omitted would
affect the Condominium in its entirety or in a part belonging
to other Owners, and shall be expressly responsible for any
damages or liabilities resulting from his failure to do so.

Any repairs or replacements of exterior facing portions of a
Unit must be made in a manner that maintains like appearance
quality and type as compared to the other units. 1If any Owner
fails to perform such maintenance or repair after reasonable
notice from the Association, the Association, through its
officers or manager, shall have the right and duty to enter the
Unit and perform such maintenance or repair in the name of the
Owner and shall be entitled to reimbursement from the Owner for
any expenditures incurred.

(b) All the repairs of internal installations of the
Unit such as water, light, power, sewerage, telephones,
sanitary installations, doors, windows, lamps, and all other
accessories belonging to the Unit area shall be maintained at
the Owner‘s expense.

(c) An Owner shall reimburse the Association for any
expenditures incurred in repairing or replacing any common
elements and facilities damaged through his negligence, misuse
or neglect.
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(d) Every Unit Owner must, at his own expense,
maintain heat at levels sufficient to protect the common
elements (sprinkler, water pipes, etc.) from damage.

(e) All other maintenance and repair of the common
elements and facilities shall be performed at the direction of
the manager or the Board, and shall be a common expense.
Vouchers for the payment of maintenance and repair costs shall
be approved by the manager or Board before payment.

Section 6. Improvements. The Board may make improvements
to the common elements and assess the cost thereof to all Unit
Owners as a common expense. In addition, if an improvement is
requested by one or more Unit Owners and is, in the opinion of
the Board, exclusively or substantially exclusively for the
benefit of those who requested it, the cost shall be assessed
against such Owner or Owners in such proportion as the Board
shall determine as fair and equitable. Nothing contained
herein shall prevent the Unit Owners affected by such
improvement from agreeing, in writing, either before or after
the assessment is made, to be assessed in different proportions.

The Declarant may, at its expense, make such improvements
to the common elements as it deems advisable as long as it is
an Owner, directly or indirectly, of at least one Unit.

Section 7. Use of Units. All Units shall be utilized in
accordance with the provisions of the Bylaws, Declaration and
Rules and Regulations established by the Board pursuant to
Section 8 of this Article.

Every Unit Owner shall pay to the Association promptly on
demand all costs and expenses including reasonable attorneys'
fees incurred by or on behalf of the Association in collecting
any delinguent assessments or fees against such Unit,
foreclosing its lien therefor, collecting any penalties imposed
hereunder, or enforcing any provisions of the Declaration or
these Bylaws against such Owner or any occupant of such Unit.

Upon any violation of the Declaration, Bylaws, or Rules and
Regulations, the offending party (including any Owner, tenant,
lessee, licensee, guest or invitee) and the Owner of any Unit
in which the violation is occurring or has occurred shall be
given ten (10) days written notice by the Board by delivery in
hand or by mail of the violation committed and the necessary
corrective action that is required, and, if such violation
continues beyond the ten (10) day period, the offending party
and the Owner shall each pay a penalty in the amount of 10% of
the then monthly assessment of the Unit per day to the
Association until the violation is corrected. The delivery in
hand or mailing of the notice shall constitute the commencement
of the ten (10) day period.
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Any person against whom a penalty is asserted under the
preceding paragraph of this section shall be entitled to a
hearing before the Board upon such reasonable notice and in
accordance with such reasonable procedures as the Board may
determine, but a request for such a hearing shall not interrupt
or stay the time for correcting the violation or the continued
penalty assessment. '

Section 8. Rules and Regulations. In order to assure the
peaceful and orderly use and enjoyment of the buildings and
common areas and facilities of said project, the Executive
Board may from time to time adopt, modify, and revoke in whole
or in part, such reasonable rules and regulations, to be called
Rules and Regulations, governing the conduct of personsg on said
project as it may deem necessary, including, but not limited
to, regulations governing such matters as parking, pets, noise,
lights, signs, leasing of units, landscaping, window
appearance, refuse disposal, storage areas, use of common and
limited common elements and methods and procedures for
enforcing compliance with the Declaration and Bylaws. Such
Rules and Regulations, and every amendment, modification, and
revocation thereof, shall, upon adoption, be delivered promptly
to each Owner and shall be binding upon all members of the
Association and occupants of the property.

Section 9. Foreclosure of lien. 1In any action to
foreclose the lien against any Owner of a Unit, the Association
may represent itself through its manager or Executive Board in
like manner as any mortgagee of real property. The manager or
Executive Board acting on behalf of the Unit Owners shall have
the power to bid and acquire such Unit at a foreclosure sale.
The delinquent Owner shall be required to pay to the
Association a reasonable rent for such Unit until the sale or
foreclosure, together with all costs and reasonable attorneys’
~fees. Suit to recover money judgment for unpaid common
expenses shall be maintainable with all costs and reasonable
attorneys®' fees without foreclosing or waiving the lien
securing the same.

Section 10. Title. Every Unit Owner shall promptly cause
to be duly recorded in the Cumberland County Registry of Deeds
the deed, lease, assignment, or other conveyance to him of his
Unit or other evidence of his title thereto and file such
evidence of his title with the Board through the manager, and
the Secretary shall maintain such information in the record of
Ownership of the Association.

Section 11. Mortgages. Any mortgagee of a Unit may file a
copy of its mortgage with the Board through the manager, and
the Secretary shall maintain such information in the record of
Ownership of the Association. After the filing of the
mortgage, and upon the request of the mortgagee, the Board,
through its manager, shall be required to notify the mortgagee
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of any matters for which notice to eligible mortgage holders is
required under the Maine Condominium Act.

Section 12. 1Insurance.

(1) The Exzecutive Board shall obtain and maintain, to
the extent available in accordance with general business
practices and the standard requirements of mortgage holders,
insurance on the Condominium buildings and all other insurable
improvements upon the land, including but not limited to, all
of the Units, together with the fixtures, service machinery and
equipment and all other personal property as may be held and
administered by the Board for the benefit of the Unit Owners,
covering the interest of the Condominium Association, the Board
and all Unit Owners and their mortgagees as their interest may
appear. To the extent reasonably available and required by the
Federal National Mortgage Association, Federal Home Loan
Mortgage Corporation, Veterans Administration, Federal Housing
Administration, or Maine State Housing Authority, such policy
shall cover the fixtures, equipment and other personal property
inside a Unit financed by a mortgage purchased by the Federal
National Mortgage Association, Federal Home Loan Mortgage
Corporation, Veterans Administration, Federal Housing
Administration, or Maine State Housing Authority. The
insurance shall be purchased from recognized insurance
companies duly licensed to operate in the State of Maine. Such
insurance shall be primary even if Unit Owners obtain other -
insurance covering the same loss. It must show the named
insured as "Association of the Owners of Fallbrook, a
Condominium, for the use and benefit of the individual Owners.®

(2) The Executive Board shall obtain master policies
of insurance which shall provide that the loss thereunder shall
be paid to the Board as insurance trustees under the
Declaration. Under the said master policies, certificates of
insurance shall be issued which indicate on their face that
they are a part of such master policies of insurance covering
each and every Unit of the Condominium and its common
elements. A certificate of insurance with proper mortgagee
endorsements shall be issued to the Owner of each Unit and the
original thereof shall be delivered to the mortgagee, if there
be one, or retained by the Unit Owner if there is no
mortgagee. The certificate of insurance shall show the
relative amount of insurance covering the Unit and the interest
in the common elements of the Condominium property and shall
provide that improvements to a Unit or Units which may be made
by the Unit Owner or Owners shall not affect the valuation for
the purposes of this insurance of the buildings and other
improvements upon the land. Such master insurance policies and
certificates shall contain provisions that any Insurance Trust
Agreement will be recognized, that the insurer waives its right
to subrogation as to any claim against the Board, its agent and
employees, Unit Owners, their respective employees, agents and
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guests, and of any defense based on invalidity arising from the
acts or omissions of the insured or the individual Unit Owners
who are not under the control of the Association, and providing
further that the insurer shall not be entitled to contribution
against casualty insurance which may be purchased by individual
Unit Owners as hereinafter permitted. The original master
policy of insurance shall be deposited with the Board as
insurance trustee and a memorandum thereof shall be deposited
with any first mortgagee who may require the same. The Board
must acknowledge that the insurance policies and any proceeds
thereof will be held in accordance with the terms hereof. The
Board shall pay, for the benefit of the Unit Owners and each
Unit mortgagee, the premiums for the insurance hereinafter
required to be carried at least thirty (30) days prior to the
expiration date of any such policies and will notify each Unit
mortgagee of such payment within twenty (20) days after the
making thereof.

(3) The property shall be covered by:

(a) Casualty or physical damage insurance in an
amount equal to not less than 100% of the full replacement
value of the Condominium buildings and facilities as determined
annually by the Board with the assistance of the insurance
company affording such coverage, containing agreed amount
provisions and provisions designed to protect against
inflationary increases in value. The maximum deductible amount
for any such policy shall be the lesser of $10,000 or one
percent (1%) of the policy face amount. Such coverage shall
afford protection against the following:

(i) Loss or damage by fire, lightning,
sprinkler leakage, vandalism and malicious mischief, boiler
and machinery coverages, if applicable, and other hazards
covered by the standard extended coverage endorsement
together with coverage for the payment of common expenses
with respect to damaged Units during the period of
reconstruction.

(ii) Such other risks as from time to time
customarily shall be covered with respect to buildings
similar in construction, location and use as the
Condominium buildings, including but not limited to, those
covered by standard “"all risk" endorsements, vandalism, -
malicious mischief, windstorm and water damage, and such
other insurance as the Board may determine.

To the extent reasonably available and required by the
Federal National Mortgage Association, Federal Home Loan
Mortgage Corporation, Veterans Administration, Federal Housing
Administration, or Maine State Housing Authority, such policies
shall also contain an Inflation Guard Endorsement, when it can
be obtained, a Steam Boiler and Machinery Coverage Endorsement,
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if applicable, and construction code endorsements, which may
include, but are not necessarily limited to, the following:
Demolition Cost Endorsements; Contingent Liability from
Operation of Building Laws Endorsement; Increased Cost of
Construction Endorsement.

The policies providing such coverage shall provide that,
notwithstanding any provisions thereof which give the carrier
the right to elect to restore damage in lieu of making a cash
settlement, such option shall not be exercisable without the
approval of the Board and shall further provide that the
coverage thereof shall not be terminated or substantially
changed by the insurer without twenty (20) days® notice to all
of the insured, including each Unit mortgagee. Certificates of
such insurance and all renewals thereof, together with proof of
payment of premiums, shall be delivered to all Unit Owners and
their mortgagees at least twenty (20) days prior to the
expiration of the then current policies.

The policies shall also provide standard mortgage clauses
which shall provide that any reference to a mortgagee in such
policy shall mean and include all holders of mortgages of any
Unit in their respective order and preference, whether or not
named therein; provide that such insurance as to the interest
of any mortgagee shall not be invalidated by any act or neglect
of the Executive Board or Unit owners or any persons under any
of them; waive any provision invalidating such mortgagee
clauses by reason of the failure of any mortgagee to notify the
insurer of any hazardous use or vacancy, any requirement that
the mortgagee pay any premium thereon, and any contribution
clause; and provide that without affecting any protection
afforded by such mortgagee clause, any proceeds payable under
such policy shall be payable to the Insurance Trustee
designated by the Executive Board for that purpose, otherwise,
to the Association.

(b) Public liability insurance covering the
common elements and any other property under the Association's
supervision in such amounts, but not less than $1,000,000
Bodily Injury and Property Damage, and in such forms as shall
be required by the Board, including but not limiting the same
to legal liability, hired automobile, non-owned automobile,
off-premises employee coverage, bodily injury or property
damage that results from the operation, maintenance or use of
the common elements and any legal liability that results from
law suits related to employment contracts in which the
Association is a party. Said policy must provide that the
insurer may not cancel or substantially modify it without
twenty (20) days' notice to all of the insured parties,
including each mortgagee. Additionally, said policy shall also
contain "severability of interest® provisions to the effect
that the insurer waives its right to subrogation or to deny
coverage as to any claim against the Association or any Unit
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Owner as a result of negligent acts by the Association or such
Unit Owner. :

(c) Workmen's Compensation insurance to meet the
reguirements of law.

"(d) Blanket Fidelity Bond coverage naming the
Association as the Obligee and covering anyone who handles
Condominium funds, in an amount equaling the maximum amount of
funds that will be in the custody of the Association or any
management agent at any time during which the insurance is in
effect, but in no event less than the sum of three months’
assessments on all Units plus the Association‘'s reserve funds.
The bond shall provide that the insurer may not cancel or
substantially modify it without twenty (20) days' notice to all
of the insurers including each Unit mortgagee.

(e) Flood insurance in the amount of the lesser
of (i) 100% of the current replacement cost of all buildings
and the insurable property located in a f£lood hazard area or
(ii) the maximum available coverage for the property under the
National Flood Insurance Program. A blanket or master policy
shall be obtained which includes a maximum deductible of the
lesser of $5000 or 1% of the policy's face amount.

(4) Each Unit Owner may obtain additional insurance
at his own expense affording coverage upon his personal
property and for his personal liability, but all such insurance
shall contain the same waiver of subrogation as that referred
to in the preceding paragraph (2) hereof. Each Unit Owner may
obtain casualty insurance at his own expense upon his Unit but
such insurance shall provide that it shall be without _
contribution as against the casualty insurance purchased by the
Board or shall be written by the same carrier. If a casualty
loss is sustained and there is a reduction in the amount of the
proceeds which would otherwise be payable on the insurance
purchased by the Board pursuant to the preceding section due to
proration of insurance purchased by the Unit Owner under this
section, the Unit Owner agrees to assign the proceeds of this
latter insurance, to the extent of the amount of such
reduction, to the Board to be distributed as herein provided.

(5) Premiums upon insurance policies purchased by the
Board shall be paid by it and charged as common expenses.

(6) All proceeds payable as a result of casualty
losses sustained which are covered by insurance purchased by
the Board hereinabove set forth shall be paid to it. The Board
shall act as the insurance trustees. 1In the event that the
Board Members have not posted surety bonds for the faithful
performance of their duties as such trustees or if such bonds
do not exceed the funds which will come into its hands, and
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there is a damage to part or all of the Condominium property
resulting in a loss, the Board shall obtain and post a bond for
the faithful performance of its duties as insurance trustee in
an amount equal to 100% of the insurance proceeds payable
before it shall be entitled to receive the proceeds of the
insurance payable as a result of such loss. The sole duty of
the insurance trustee shall be to receive such proceeds as are
paid and to hold the same in trust for the purposes elsewhere
stated herein, and for the benefit of the Unit Owners and their
respective mortgagees.

(7) Each Unit Owner shall be deemed to have delegated
to the Board his right to adjust with the insurance companies
all losses under policies purchased by the Board.

(8) In no event shall any distribution of proceeds be
made by the Board directly to a Unit Owner where there is a
mortgagee endorsement on the certificate of insurance. In such
event any remittance shall be to the Unit Owner and his
mortgagee jointly. This is a covenant for the benefit of any
mortgagee of a Unit and may be enforced by such mortgagee,

Section 13. Reconstruction or repair of casualty damage.

Except as hereinafter provided, damage to or destruction of
the buildings shall be promptly repaired and reconstructed by
the Board, using the proceeds of insurance, if any, on the-
building for that purpose, and any deficiency shall constitute
common expenses; provided, however, that if at least 80% of the
Unit Owners vote not to proceed with repair or restoration,
then and in that event (1) the insurance proceeds attributable
to the damaged common elements shall be used to restore the
damaged area to a condition compatible with the remainder of
the Condominium; (2) the insurance proceeds attributable to
Units and limited common elements which are not rebuilt shall
be distributed to the Owners of those Units and the Owners of
the Units to which those limited common elements were allocated
or to their respective lien holders as their interests may
appear; and (3) the remainder of the proceeds shall be
distributed to all the Unit Owners or lien holders as their
interests may appear in proportion to the common element
interests of all the Unit Owners. If the Unit Owners vote not
to rebuild any Unit, that Unit‘'s allocated interests are
automatically reallocated upon the vote as if the Unit had been
condemned and the association promptly shall prepare, execute
and record an amendment to the declaration reflecting the
reallocations. Notwithstanding the provisions of this
subsection, section 1602-118 of the Maine Condominium Act
governs the distribution of insurance proceeds if the
condominium is terminated.

(a) Immediately after a casualty causing damage
to property for which the Board has the responsibility of
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maintenance and repair, the Board shall obtain reliable and
detailed estimates of the cost to place the damaged property in
condition as good as that before the casualty. Such costs may

include professional fees and premiums for such bonds as the
Board desires.

(b) The proceeds of insurance collected on
account of casualty, and the sums received by the Board from
collections of assessments against Unit Owners on account of
such casualty, shall constitute a construction fund which shall

be disbursed in payment of the costs of reconstruction and
repair.

(c) Encroachments upon or in favor of Units
which may be created as a result of such reconstruction or
repair shall not constitute a claim or basis of a proceeding or
action by Unit Owner upon whose property such encroachment
exists. Such encroachments shall be allowed to continue in
existence for so long as the building stands.

(d) In the event that there is any surplus of
monies in the construction fund after the reconstruction or
repair of the casualty damage has been fully completed and all
costs paid, such sums may be retained by the Board as a reserve
or may be used in the maintenance and operation of the
Condominium property, or, in the discretion of the Board, it
may be distributed to the Unit Owners and their mortgagees who
are the beneficial Owners of the fund. The action of the Board
in proceeding to repair or reconstruct damage shall not
constitute a waiver of any rights against a member for
committing willful or malicious damage.

ARTICLE VI. EXECUTION OF INSTRUMENTS

Section 1. Instruments generally. All checks, drafts,
notes, bonds, acceptances, contracts, deeds, amendments and all
other instruments shall be signed by the President, Secretary
or Treasurer, or by such other officer or employee as the Board
may designate.

ARTICLE VII. LIABILITY OF OFFICERS

Section 1. Exculpation. No Board Member or officer of the
Association shall be liable for acts or defaults of any other
officer or members or for any loss sustained by the Association
or any member thereof, unless the same has resulted from his
own willful misconduct or gross negligence.

Section 2. Indemnification. Every Board Member, officer,
and member of the Association shall be indemnified by the
Association against all reasonable costs, expenses, and
liabilities (including counsel fees) actually and necessarily
incurred by or imposed upon him in connection with any claim,
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action, suit, proceeding, investigation, or inquiry of whatever
nature in which he may be involved as a party or otherwise by
reason of his having been an officer or member of the
Association whether or not he continues to be such Board
Member, officer or member of the Association at the time of the
incurring or imposition of such costs, expenses, or
liabilities, except in relation to matters as to which he shall
be finally adjudged in such action, suit, proceeding,
investigation or inquiry to be liable for willful misconduct or
gross negligence toward the Association in the performance of
his duties, or in the absence of such final adjudication, any
determination of such liability by the opinion of the legal
counsel selected by the Association. The foregoing right of
indemnification shall be in addition to and not in limitation
of all rights to which such persons may be entitled as a matter
of law and shall inure to the benefit of the legal
representatives of such person.

ARTICLE VIII. FISCAL YEAR

_ Section 1. Fiscal year. The fiscal year of the
Association shall be such as may from time to time be
established by the Board.

ARTICLE IX. BYLAWS

Section 1. Amendment. These Bylaws may be amended,
modified, or revoked in any respect from time to time by vote
of the members of the Association whose aggregate interest in
the common areas and facilities constitutes sixty-seven (67)
percent, at a meeting duly called for the purpose, PROVIDED,
HOWEVER, that the contents of these Bylaws shall always contain
those particulars which are required to be contained herein by
the Maine Condominium Act. Amendments of these Bylaws are also
subject to the rights of holders, insurors and guarantors of
mortgages as set forth in the Declaration.

Section 2. Conflict. In the event of any conflict between
these Bylaws and the provisions of the Declaration or the
.Condominium Act, the latter shall govern and apply.
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EXHIBIT C
TO
PUBLIC OFFERING STATEMENT
FALLBROOK, A CONDOMINIUM

Attached hereto are:

1. The adopted Association annual budget for the 10 units
initially declared (Exhibit C-1).

2. The proposed Association annual budget for the 32
units planned for the first year of the Condominium's

operation, including the 10 units initially declared
(Exhibit C-2).

3. Notes applicable to Exhibits C-1 and C-2 describing
services provided and expenses incurred by the
Declarant which are anticipated to become common
expenses at a subsequent time (Exhibit C-3).

4, Management Agreement with Maine Properties, Inc.

NOTICE: THE 1989 MONTHLY ASSESSMENT IS ARTIFICIALLY LOW DUE TO
SERVICES NOW PROVIDED BY THE DECLARANT WITHOUT CHARGE TO THE
ASSOCIATION. SEE EXHIBIT C-3. THE PROJECTED ANNUAL BUDGET
BASED ON 32 DECLARED UNITS WILL REQUIRE A MONTHLY ASSESSMENT OF
$91.00. THIS PROJECTION ASSUMES AN INFLATION FACTOR OF ZERO.
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INCOME:
UNIT ASSESSMENTS

EXHIBIT C-1
FALLBROOK CONDOMINIUM ASSOCIATION
1989 BUDGET

10 UNITS DECLARED

8640.00

($72 per unit/month X 10 units X 12 months)

TOTAL INCOME 8640.00
OQPERATING EXPENSES:
SNOW CONTRACT
PLOW AND SHOVEL 1400.00
(Includes 3 sandings)
SNOW REMOVAL
SANDING (Additional) 500.00
TOTAL SNOW CONTRACT 1900,00
LAWN CONTRACT:
MOW, TRIM & WEED 1600.00
FERTILIZE (Winter) 200.00
SHRUB FERTILIZER
HEAVY FALL CLEAN UP 300.00
LIGHT SPRING CLEAN UP 200.00
MULCH 3 ¥YDS. INSTALLED 100.00
LIMING 100,00
TOTAL LAWN CONTRACT 2500,00
OTHER: —
INSURANCE 1566.00
RUBBISH COLLECTION 800.00
COMMON AREA LIGHTING 300.00
MANAGEMENT FEE (10 @ $18.00) 2160.00
WATER 1416.00
TAX PREPARATION & INCOME TAXES DUE 150.00
MISCELLANEOUS EXPENSES & SUPPLIES 200.00
PARKING AREA MAINTENANCE 100,00
TOTAL OTHER 6692.00
TOTAL OPERATING BUDGET 110682.00
PAINTING $ 5000 - 6 years 833.00
ROOF 13600 - 20 years 680.00
PAVING 19155 - 10 years 1915.00
SEWER PUMPS 1500 - 10 years 150.00
DECKS 2000 - 10 years 200.00
SEAL DECKS 350 - 5 vears 70.00
TOTAL ESCROW 3848,00
TOTAL OPERATING AND ESCROW - YEAR 14940.00
LLESS CREDITS FOR EXPENSES TO BE PAID
BY DECLARANT FOR THE FIRST YEAR (4400.00)
(See Note 1)
LESS EXCLUSION OF PAVING ESCROW
COMPONENT(See Note 2) {1915.00)
TOTAL NET OPERATING AND ESCROW - YEAR 8625,00
EXCESS INCOME OVER NET EXPENSES 15.00
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EXHIBIT C-2
FALLBROOK CONDCMINIUM ASSOCIATION
PROPOSED ANNUAL BUDGET FOR 32 UNITS PLANNED
TO BE DECLARED WITHIN FIRST YEAR

INCOME :

UNIT ASSESSMENTS 27648.00
274 per unit/month X 32 wnits X 12 months) -

TOTAL INCOME 27648.00

QOPERATING EXPENSES:

ENOW CONTRACT
PLOW AND SHOVEL 2800.00

{Includes 3 sandings)

SNOW REMOVAL 500.00
SANDIRG (Additionall 500.00
TOTAL ENOW CONTRACT 3800.00

LAWN CONTRACT: ’
HMOW, TRIM & WEED . 3200.00
FERTILIZE (Winter) 280.00
EHRUB FERTILIZER . '
HEAVY FALL CLEAN UP 340.00
LIGHT SPRIRG CLEAN UP 230.00
MULCH 10 ¥YDS. IKSTALLED 300.00
LIMING 120.00
TOTAL LAWN CONTRACT 4470.00

OTHER:
INSURANCE 4250.00
RUBBISH COLLECTION 2496.00
COMMON AREA LIGHTING 300.00
MARAGEMENT FEE (32 € $18.00) 6912.00
WATER 4428.00
TAX PREPARATION & INCOME TAXES DUE ) 250.00
MISCELLAREOUS EXPENSES & SUPPLIES 400.00
PARKING AREA MAINTENANCE 100,00
TOTAL OTHER 19136.00
TOTAL OPERATING BUDGET 27406.00
PAINTING $16000 - 6 vears 2666.00
ROOF 43520 - 20 years 2176.00
PAVING 23944 - 15 years 1596.00
SEWER PUMPS 1500 - 10 years 150.00
DECKS 6400 - 10 years 640.00
SEAL DECKS 1200 - 5 vears 240,00
TOTAL ESCROW 7468.00
TOTAL OPERATING AND ESCROW - YEAR 34874 .00

LESS CREDITS FOR EXPENSES TO BE PAID .

BY DECLARANT FOR THE FIRST YEAR (8270.00)

{See Note 1)

LESS EXCLUSION OF PAVING ESCROW

COMPONENT (Sea Note 2) (1596.00)

TOTAL NET OPERATING AND ESCROW - YEAR 25008.00"

EXCESS INCOME OVER NET EXPENSES 2640,00
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Note 1:

Note 2:

56208

EXHIBIT C-3
NOTES TO PROPOSED ANNUAL BUDGET
FALLBROOK, A CONDOMINIUM

Declarant will initially pay grounds maintenance (snow
contract and lawn contract) expenses for the
Association due to the requirements of equipment and
personnel involved in the construction of units and
common elements. THE ESTIMATES FOR SUCH SERVICES
CONTAINED IN THE PROPOSED BUDGET REFLECT THE COSTS
WHICH WOULD BE INCURRED BY THE ASSOCIATION TO OBTAIN
THESE SERVICES FROM A PROVIDER OTHER THAN THE
DECLARANT. THE ASSOCIATION WILL BE REQUIRED TO INCUR
ALL OR PART OF THESE EXPENSES IN 1990 AND SUBSEQUENT
YEARS.

The escrow component for repaving will not be included
in the Total Escrow until such time as the final coat
of paving is laid. This final coat is not expected to
be put down until all construction requiring heavy
equipment related to the first 32 units is completed.
This is not estimated to occur before end of the

Year. BUDGETS FOR YEARS BEYOND THAT DURING WHICH THE
FINAL COAT OF PAVING IS INSTALLED WILL INCLUDE THIS
ESCROW COMPONENT,.



MANAGEMENT AGREEMENT &35

“THIS AGREEMENT by and between FALLBROOK CONDOMINIUM
ASSOCIATION, a Maine non-stock corporation located at Ray
Street, Portland, Maine ( the "Association"), and MAINE
PROPERTIES, INC., a Maine corporation with a mailing address of
140 Black Point Road, P.0O. Box 368, Scarborough, Maine 04074
(hereinafter referred to as "MPI").

WITMNEGSSETH
WHEREAS, the Association desires -to have MPI act as Manager
of the Fallbrook Condominium on the terms and conditions
hereinafter set forth,

NOW THEREFORE, the parties hereby agree as follows:

ARTICLE ONE
Definitions

Terms as used in this Agreement shall be defined as
follows, unless the context clearly indicates a different
meaning: : .

"Condominium” .shall mean the Fallbrook Condominium created by
the Declaration.

"Owner" shall mean any person or legal entity who is the owner
of any Unit in the Condominium.

"Common Elements®” shall mean the Common Elements as defined in
the Declaration. .

"Declaration” shall mean the Declaration of the Fallbrook
Condominium duly recorded in the Cumberland County Reglstry of
Deeds as amended.

"Bylaws". shall mean the Bylaws of the Association.
"Board" shall mean the Board of Directors of the Association.

"'rgpgrgz" shall mean the Property as more particularly defined
in the Declaration. .

"Common Charqes" shall mean all assessments payable by Unit
Owners as more particularly defined in the Declaration
including regular monthly. assessments, capital assessments and
spec1al assessments.

“Common Expenses” shall mean the expenses of administration,
reserves, operation and other expenses provided in the
Declaration and Bylaws of the Condominium.




"Units” for purg ~“es of this Agreement, sh&%Y mean all legally
created Units in the Condominium.

Y

"Checkinq Account" shall mean the operating account established
by the Association and under the control of the MPI.

“Ménaqement Fee" shall be as defined in Section 3.4 of this
Agreement. :

"Reserve Account” shall mean the separate account under the
control of the Association established and separately funded by
the Association for the repair, replacement and restoration of
the Common Elements.

ARTICLE TWO
MPM's R nsibiliti

2.1 Management & Operation of the Condominium.

As agent for the Association, MPI shall carry out the
following duties in order to generally manage the Common
Elements and administer the Association based on standards and
policies established by the Board:

A, Arrange and superv1se all repairs and replacements,
malntenance, cleaning and decorating of the Common Elements to
assure their proper use, operation and appearance in accordance
with standards establish by the Board;

B. Provide general administrative services including
the following: general accounting and record keeping,
preparation of financial statements, insurance supervision and
administration, preparation of payroll and related records, and
general administrative services all of which records shall be
available for inspection by the Board or their designees during
business hours upon reasonable advance notice;

C. Collect and .deposit into the Checking Account all
payments which shall become due and owing to the Association as
a result of Common Charges or otherwise and, at the direction
of the.Board, -make payments into the Reserve Account out of
funds available from the Checking Account;

D. Malntaln accountlng records of all receipts and
expendltures and furnish the Board with an annual statement of
the operatlons,

E. A551st the Board in preparlng a proposed annual
budget for the operation of the Association;

F. Upon the instruction.of the Board, obtain such
insurance coverage as called for in the Bylaws and as the Board
shall deem necessary;

Management Agreement
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. G. gate, hire, pay, supervi&ipand discharge when
necessary all -independent contractors and personnel required to
manage the Association. MPI shall be reimbursed for all costs
of such contractors®' personnel, including their base

compensation and the cost of all forms of employee benefits;

H. Obtain surety and fidelity bonds if required by the
Board for persons handling the Association funds;

I. Negotiate and enter into on behalf of the
Association such service and maintenance contracts as may be
required in the ordinary course of business including, without
limitation, contracts for grounds maintenance, electricity,
gas, water, snowplowing, cleaning, decorating, extermination,
equipment maintenance, and other services reasonably necessary
to the operation of the Association:

J. Assist in with the preparation for meetings of
Owners, including the preparation and delivery of notices of
meetings, preparation of proxy forms, preparation of the agenda
and the conduct of the meetings;

K. Take action as requested by the Board to recover
assessments or other sums that may be owing to the Association,
and when expedient, settle, compromise and release such actions
or suits;

L. Take other actions which are in MPI's opinion
reasonably necessary for the proper, efficient and economical
management and operation of the Association and implement such
operating procedures, controls and regulations, as MPI, in its
reasonable judgment, deems to be in the best interests of the
parties hereto or to the successful management of the
Association. The duties and responsibilities set forth in the
Agreement shall not serve to limit such rights.

Special services rendered by MPI at the request of any
Owner or his family, employees, tenants, or guests which are
not provided by the Association shall be charged directly to
and paid by such Owner or his family, employees, tenants, or
guests. MPI shall not be responsible for the management or
administration of buildings which have not been legally added
0o -the Condominium. : S

. ARTICLE THREE
Terms Employmen

ﬁ.l Agreement. The Association hereby retains MPI as
the Association's agent and manager and MPI hereby agrees to
manage the Condominium in accordance with this Agreement.

3.2 Term. The term of this Agreement shall commence
on the effective date hereof and terminate on [ ], 198[ 1],

Management Agreément
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which term may ‘extended by MPI, at .its ﬁwee option, for Two
(2) .additional terms of one (1) year each upon nlnety (90) days
prior notice by MPI to the Board, subject to such increases in
the Management Fee provided under Section 3.4, unless sooner
terminated by vote of the Owners, if so provided by the
Declaration or the Maine Condominium Act, after 75% of the
Units, including all future units which may be created, have
been sold by the Declarant of the Condominium.

3.3 Actual Cost: Reimbursement. The term "Actual Cost”
shall mean the total cost to MPI of operating the Condominium,
including: all labor, the cost of all supplies, the cost of
outside services, the cost of utilities, costs and equipment
rental incurred for the landscaping, snowplowing, repair,
decoration or cleaning of the Property, legal, accounting and
other similar professional expense, and all other third party
costs and expenses fairly attributable to the maintenance and
operation of the Association, as defined in the Bylaws. The
intent of the parties is that all costs, charges, and expenses
of every kind and description fairly attributable to the
operation, management or maintenance of the Associations shall
be charged to and paid by the Association from the Checking
Account.

MPI shall be entitled to feimburse itself for its Actual
Costs as defined above and to collect its Management Fee from
the Checking Account.

The Board shall be responsible for the creation and
funding of the Reserve Account.

3.4 Management Fee. The Association shall pay MPI a
monthly Management Fee of [ ] Dollars ($[ 1.00) per Unit
per month for its management services, in addition to the
Actual Costs for which MPI is to be reimbursed. The Management
Fee to be paid to MPI shall be included in the annual budget
and assessed as part of the Common Charges. Upon any renewals
of this Agreement, the Management Fee shall be increased based
on the increase in the Consumer Price Index for Urban Consumers
issued by the Department of Labor for Boston, Massachusetts
from the first day of the month of the date of this Agreement
to the commencement of the renewal term, .unless otherwise
agreed

3. 5 Disputes. The Board shall have thirty (30) days
from the rendition of a statement by MPI for both the
Management Fee or of the Actual Cost within which to protest
the nature,.amount or method by which such amount was
determined.” If the matter cannot be resolved by the parties
within thirty (30) days thereafter, it shall be rendered to an
independent public accountant for a decision, which decision
shall be binding on both parties.

3.6 Inter . MPI shall be entitled to payment of
simple interest at the base rate of annual interest as charged

Médagement Agreement
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‘Bank, N.A., Portland, 'Ma'@%, at the time such

by Casco Northe S,

interest becomes payable plus two percent (2%) in any and all
sums advanced by MPI on behalf of the Association. Nothing
provided herein, however, shall obligate MPI to make any such
advances but MPI may do so as and to the extent (i) that there
are insufficient funds in the Checking Account and (ii) that
MPI determines, in its sole discretion, that to do so would be

in the best interests of the Association.

ARTICLE FOUR
- Cancellation

4.1. By the Board. Except as to the accrued
liabilities of either party, the Board shall have the right
upon thirty (30) days advance written notice to MPI to cancel
this Agreement upon the happening of any of the following
events: (A) if MPI shall fail to keep, observe, or perform
any material covenant, agreement, term or provision of this
agreement to be kept, observed, or performed by MPI and such
default shall not be cured within a period of thirty (30) days
after written notice thereof by the Board to MPI; or (B) MPI
shall apply for or consent to the appointment of a receiver,
trustee, or liquidator of MPI or of all or a substantial part
of its assets - or file a voluntary petition in bankruptcy

_ In addition upon the termination of the Declarant
Control .Period as defined in the Maine Condominium Act, the
Board may terminate this agreement at any time upon 30 days'’
written notice to MPI with the consent of the requisite
percentage of Eligible Mortgage Holders as required by the
Declaration and the terms of mortgages on individual
Condominium Units.

4.2, By MPI. Except as to accrued liabilities of
either party hereto, MPI shall have the right upon thirty (30)
days' advance written notice to the Board to cancel this
Agreement upon the happening of any of the following events of
default: (&) if the Board shall fail to keep, observe, or
perform any material covenant, agreement, term or provision of
this Agreement to. be kept, observed, or performed by the Board,
and such default shall contlnue for a period of thirty (30)
days after written notice thereof by MPI to the Board; or (B)
if ‘all or.a portion of the Common Elements shall be damaged or
destroyed. by fire or other casualty, and if the Board gives MPI
wrltten not1ce ‘within, ninety (90) days that it does not intend
to repair; restore, rebuild or replace any such damage or
destructlon;after such fire or other casualty.

L Either'bérty may terminate Ehis Agreement for any reason
upon sixty (60) days' written notice to the other.

4.4. Grace Period. If the defaulting party shall cure
any default under Paragraphs 4.1 or 4.2 within the notice
period, then such notice shall be of no further force and

Management Agreement
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effect. In evei of any default which is &5z

: : susceptible of
being cured with diligence within the notice period, if the
defaulting party shall proceed promptly and with due diligence
to cure the same, then, notwithstanding the giving of any such
notice of default, the time within which to cure such default
shall be extended for such period as may be necessary to cure
the same with all due diligence.

ARTICLE FIVE
Miscellaneous Provisions

5.1. . Consent. The following persons are hereby
designated as the liaison parties on behalf of the Association
in determining the duties of MPI and in giving all consents or
instructions on behalf of the Association:
with respect to general matters;
and with respect to
financial matters. MPI shall not be required to recognize
instructions from any other source.

5.2. Insurance. In fulfilling its duties hereunder
the Board agrees to save MPI harmless from liability or injury
suffered by MPI or its employees or other agents except in
cases of willful misconduct or gross negligence or actions
taken.in violation of this Agreement after written notice of
default. The Association shall name MPI in its capacity as
agent for the Association as a co-insured party under its
public liability in the same manner and to the same extent as
Owners. MPI also shall not be liable for any error of judgment
or for any mistake of fact of law, or for anything which it may
do or refrain from doing hereinafter in good faith or in
response to instructions from the Association, its officers and
‘directors. MPI may act as manager hereunder and manage the
rental of units owned by . affiliates of MPI or others without
being charged with self-dealing or breach of obligation,
fiduciary or otherwise.

5.3. Modifications. This Agreement cannot be changed
or modified, except by another agreement in writing signed by
all parties hereto or by their respective successors in
interest.

5.5. Headings. The Article and paragraph headings
contained herein are for convenience of reference only and are
not intended to define, limit or describe the scope or intent
of any'.provisions.of .this Agreement.

Y% . .5.6. .Governing Law. This Agreement shall be governed
by the laws.of the State of Maine.

: 5.7. BSuccessors and Assigns: Construction. This
Agreement shall benefit and be binding upon the parties hereto
and their respective successors and assigns provided that MPI
shall not assign this Agreement to the prior written consent of
the Board. Wheresoever applicable the singular number shall

Mahagement Agreement
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1nclude the plum. , the plural the singulaiyzfand the use of any
gendex shall be deemed appllcable ‘to all genders.

: 5 8. LlabllltV of the Board of Trustees. This
Agreement is executed by the Board as agent of the Owners on
behalf of the Association. Each Owner's liability hereunder
shall be limited to such proportion of the total liability
hereunder as his interest in the Common Elements bears to the
interest of all Owners in the Common Elements. Otherwise the
members of the Board shall have no personal liability hereunder.

IN WITNESS WHEREQF, the parties hereto have caused this
Agreement to be executed by their authorlzed officers and their
seals affixed hereto on , 198

CONDOMINIUM ASSOCIATION

By
Witness . - Its

Maine Properties, Inc.

By -

Witness . Name:
Its President

4018H
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i AMENDMENT TO MANAGEMENT *lf:.:zf"
o - Amendment to agreement by and between [ ], a non-stock
corporation organized and existing under the laws of the State
of Maine, with offices in the [ ], County of Cumberland and
State of Maine (hereinafter designated as "Associaticn"), and
MAINE PROPERTIES, INC., a corporation duly organized and
existing by law with an office in said Town of Scarborough,
(hereinafter referred to as "MPI").

WHEREAS the parties are about to enter into a Management
Agreement for the [ 1 Condominium of even or recent date (the
"Agreement®”); and '

WHEREAS the Association has requested that MPI agree to
amend certain provisions of the Agreement,

NOW THEREFORE, the parties hereby agree to amend the
Agreement as follows:

1.

[ 1. Except. as aforesaid the Agreement shall remain in full
force and effect.

IN WITNESS WHEREOF, the parties hereto have caused this
Agreement to be executed by their authorized officers and their.
seals affixed hereto on [ ], 198[ ].

L1
CONDOMINIUM ASSOCIATION

By
Witness Its

Maine Properties, Inc.

By
Witness Name:
‘ Its President

4018H
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EXHIBIT D

FALLBROOK, A CONDOMINIUM

PURCHASE AND SALE AGREEMENT

Unit No.: Date:

Information Concerning Purchaser:

Full Name Soc. Sec. No.
Address Telephone
Employer Telephone
Full Name Soc. Sec. No.
Address Telephone
Emplover Telephone
Price and Method of Payment:
Purchase Price® $
1. Initial Deposit $
2. Advance payment made upon

execution of this Agreement $ -
3. Additional payment due $

on , 198
4. Final payment due at closing $
Total Purchase Price* $

Purchaser's Special Instructions:

Nature of Tenancy: J/T__ T/C Trust

Effective Date of Contract:
Proposed Closing Date:

BROKER:

*The Total Purchase Price due at closing may be adjusted to
take into account options and extras selected by Purchaser.
Such options and extras, and the corresponding adjustments,
shall be reflected in change orders to be signed by Seller and
Purchaser.



THIS AGREEMENT made by and between Merreal Corporation, a
Delaware corporation with a principal place of business in
Portland, Maine and doing business in Maine as Merreal Corp.
(hereinafter called "Seller") and the Purchaser (whether
singular or plural) identified above.

WITNESSETH:

Seller agrees to sell and Purchaser agrees to purchase,

upon and subject to the terms and conditions hereinafter set
forth:

UNIT NO. (hereinafter called the "Unit") of
FALLBROOK, A CONDOMINIUM, a proposed condominium
(hereinafter called the "Condominium"), located in the City
of Portland, Maine together with (a) an undivided
percentage interest in the Common Elements of the
Condominium (hereinafter called *"Common Elements®), and (b)
such other rights and easements appurtenant to the Unit as
are set forth in the Declaration of Condominium to be
recorded in the Cumberland County Registry of Deeds,
(hereinafter, together with all exhibits thereto, called
the "Declaration®), a proposed draft of which has been
delivered to Purchaser. Purchaser hereby represents that
he has read the proposed draft of Declaration, which is
hereby incorporated herein by reference and made a part of
this Agreement with the same force and effect as if set
forth in full herein.

The transaction contemplated herein is to be upon the
following terms, conditions, representations and covenants:

1. Purchase Price. The total purchase price for the Unit
and schedule of payments is'as indicated under Section C above.

All deposits or advance payments paid hereunder to Seller
pending closing of this transaction shall be held by Seller as
earnest money for the proper performance of this Agreement on
the part of Purchaser subject to the terms of this Agreement
and shall be duly accounted for at the time of closing. 1It is
understood and agreed that such funds shall be placed in a
non-interest bearing escrow account by Seller.

2. Seller's Representations. Seller represents unto

Purchaser, as follows:

A) Seller is the owner of the fee simple title to
that certain real property situated in the City of Portland,
Maine, more particularly described in the Declaration. Seller
is in the process of changing its corporate name to Merreal
Corp. and expects to complete the transaction under the name
Merreal Corp.

B) Upon recording of the Declaration, said real
property and improvements shall be known as "Fallbrook, a
Condominium®, which shall be comprised of the Units and Common
-



Elements as such terms are defined in the Declaration, and
which terms as defined therein shall have the same meaning and
intent wherever used in this Agreement.

C) Seller reserves the right to substitute for any of
the materials, fixtures or personal property specified herein
or in the Declaration, materials, fixtures or personal property
of equal or better guality. Seller also reserves the rights to
amend the Declaration as proposed, the Units and/or the Common
Elements, provided such changes will not vary substantially
from the proposed draft of the Declaration as presented to
Purchaser.

D) Seller will cause Fallbrook Condominium
Association, (hereinafter called the "Association"™) to be duly
organized and in existence, and will cause the Association to
adopt Bylaws in substantially the form annexed to the Public
Offering Statement.

E) A certificate of occupancy issued by the municipal
inspector of buildings for the City of Portland, Maine, or if
the same cannot be obtained for individual units in the
condominium a certificate or statement of substantial
completion of the Unit executed by an engineer or architect, as
required by Section 1602-101(b) of the Maine Condominium Act,
shall be delivered by Declarant to Purchasers not less than 2
days prior to the Closing Date.

3. Public Offering Statement. Purchaser represents that
prior to the execution of this Agreement, Seller delivered to
Purchaser copies of the Declaration of Condominium for the
Condominium and the Bylaws of the Association including all
exhibits and schedules attached thereto and any unattached
exhibits and schedules referenced therein required under the
provisions of the Maine Condominium Act and Purchaser
acknowledged in writing receipt and review of the Public
Offering Statement, which together with the plats and plans and
other documents forming part of the Declaration are hereby
incorporated herein by reference and made a parkt of this
Agreement with the same force and effect as if set forth in
full herein.

4. Description of Property. The Unit which is the subject
matter of this Agreement has appurtenant thereto the percentage
interest in Common Elements which is designated as an
appurtenance in the Declaration. The dimensions, sizes and
location of interior partitions in the Units, and the location
of the Unit in relation to other Units and Common Elements as
reflected in the Declaration, are approximate, and the same may
vary slightly. Purchaser acknowledges and agrees that any such
variance in any of said dimensions and sizes or in location of
interior partitions in the Unit is acceptable to Purchaser, and



the variance in any of said dimensions and sizes or location of
interior partitions shall not constitute grounds for any action
for rescission, damages or diminution of the purchase price.

5. Mortgage Financing. If Purchaser requires financing
to complete payment of the balance of the purchase price, then
the Purchaser shall, within three (3) days of the effective
date of this Agreement, apply to a financial institution for
such Mortgage. If such financial institution refuses to commit
to the requested Mortgage within thirty (30) days from the date
hereof, then this Agreement shall become null and void, and any
and all deposits paid hereunder shall be returned to the
Purchaser. In the absence of evidence of such refusal within
said thirty (30) day period being furnished by Purchaser, this
condition shall be conclusively presumed to be satisfied.

6. Closing. The closing shall occur not later than Sixty
(60) days from the proposed closing date set forth on Section F
above,, at a time, date and place to be determined by mutual
agreement of Seller and Purchaser, subject to the extensions
provided for in this paragraph 6, and in paragraph 7 hereof.
The closing date may be extended by Seller for a period of time
equal to the period of time, if any, that construction of the
Condominium is delayed due to acts of God or unavailability of
labor or material. Subject to the foregoing, in the event the
closing does not occur within the time period specified herein,
Purchaser shall be entitled to cancel this Agreement and to a
return of his deposit or deposits, as the case may be, without
interest.

7. Title. The Unit shall be conveyed by means of a good
and sufficient Quitclaim Deed with Covenant (herein called Deed
of Conveyance), conveying good and marketable title, free from
encumbrances, except those set forth in the Declaration or such
easements and rights of way for utilities and access as do not
unreasonably interfere with Purchasers use and enjoyment of the
Unit or under the laws of the State of Maine or the ordinances
and regulations of the City of Portland. Purchaser shall give
Seller notice, not less than ten (10) days prior to the time of
closing designating all defects in title existing at the time
of such notice, and all defects not so designated shall be
deemed to have been waived. If Seller shall be unable to give
title or to make conveyance, or to deliver possession of the
Unit, all as herein stipulated, or if at the time of closing
the Unit does not substantially conform with the provisions
hereof, then any payments made under this Agreement shall be
refunded, without interest, and all other obhligations of the
parties hereto shall cease and this Agreement shall be void and
without recourse to the parties hereto, unless Seller elects to
use reasonable efforts to remove any defects in title, or to
deliver possession as provided herein, or to make the Unit
substantially conform to the provisions hereof, as the case may
be, in which event Seller shall give notice of such election to
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Purchaser at or before the time of closing, and thereupon the
time of closing shall be extended for a period of thirty (30)
days.

If at the expiration of the extended time Seller shall have
failed so to remove any defects in title, deliver possession,
or make the Unit substantially conform, as the case may be, all
as herein agreed, then any payments made under this Agreement
shall be forthwith refunded, without interest, and all other
obligations of all parties hereto shall cease and this
Agreement shall be void and without recourse to the parties
hereto shall be relieved of any further liability or obligation
in connection herewith.

8. Possession. Full possession of the Unit free of all
tenants and occupants, is to be delivered at the time of
closing, the Unit to be then in substantially the condition
specified in the Declaration. Purchaser shall have the right
to inspect the Unit during the time period established by
Seller for such inspection, which shall be not less than 10 nor
more than 20 days prior to the closing and, if Purchaser
conducts such inspection, Purchaser shall specify by notice in
writing given to Seller within ten (10) days of such inspection
any manner in which Purchaser claims that the Unit does not
conform to the requirements of this Agreement.

9. Closing Adjustments. Estimated real estate taxes for
the then current year, water, sewerage and estimated common
charges for the then current month, shall be adjusted as of the
time of closing and the amount thereof shall be added to or be
deducted from, as the case may be, the purchase price payable
by Purchaser at the time of closing. Purchaser shall also pay
to the Association a one-time working capital contribution
equal to two months common assessments.

10. Monthly Maintenance Assessment. At the beginning of

the month following the closing of the transaction contemplated
hereby, Purchaser will become responsible for the payment of
monthly assessments attributable to his Unit. The monthly
maintenance assessment for each Unit in the Condominium will be
determined by the Association in accordance with the provisions
of the Declaration and the Bylaws of the Association.

11. Default by Purchaser. In the event that Purchaser
fails to pay the balance of the purchase price to Seller, or in
the event that Purchaser fails to take title to the Unit in
accordance with the terms and provisions herecf, or if
Purchaser shall otherwise default in the performance of any
covenant or obligation herein undertaken by Purchaser, Seller
shall have the right to cancel and terminate this Agreement, in
which event Seller shall be entitled to retain all deposits and
payments paid and held by Seller hereunder as ligquidated and



agreed damages, it being recognized that Seller, in such event,
will suffer and sustain damages which are incapable of exact
ascertainment.

12. Default by Seller.

A) 1In the event that the Seller fails to give
Purchaser notice of the time, date and place of closing as
required herein, then Purchaser shall have the right to cancel
and rescind this Agreement, in which event Purchaser shall be
entitled forthwith to return of the entire deposit or deposits,
as the case may be. Upon the return of the entire deposit or
deposits, as the case may be, the parties hereto shall be
relieved of any further obligation or liability in connection
herewith.

B) In the event that Seller is required to return to
Purchaser the entire deposit or deposits, as the case may be,
made hereunder, the same shall be repaid to Purchaser without
interest. Should Purchaser have the right to cancel and
rescind this Agreement, Purchaser shall give Seller written
notice of such election to cancel and rescind. Such notice
shall be sent to Seller by certified or registered mail, return
receipt requested. The liability of Seller is limited to the
return of the deposits made hereunder by Purchaser without
interest and in no event shall Seller otherwise be liable to
Purchaser for any damages which Purchaser may sustain. Nothing
by reason of the execution of this Agreement shall be construed
as giving or granting unto Purchaser any lien upon the real
property and improvements herein mentioned. Purchaser hereby
expressly waives and relinquishes any lien or lien rights which
might otherwise accrue or be available to Purchaser by
operation of law.

13. Subordination. This Agreement shall be, and the same
is hereby declared to be, subordinate and subject to the lien
and operation of any construction or permanent mortgage which
Seller may now or hereafter place upon the real property and
improvements herein mentioned, or any portion thereof, but
should Seller have mortgaged said property or should it
hereafter mortgage the same, Seller, at Seller's cost and
expense, shall be obligated to cause such mortgage or mortgages
to be released or satisfied at the time of closing of this sale
and purchase, so that the Unit covered hereby shall be free and
clear of any such mortgage or mortgages at closing. This
Agreement also shall be subordinate to the Declaration of
Condominium.

14, H i . Seller warrants
the Unit against structural defects (as defined in Section
1604-113(b) of the Maine Condominium Act) for two years after
Purchaser enters into possession, and each of the Common
Elements for two years after the time the Common Elements are

-6~



completed or, if later, for two years after the time the first
Unit in the Condominium is conveyed. All such warranties are
more fully set forth on the Limited Warranty Certificate
attached as an exhibit to the Public Offering Statement. At
closing Seller will deliver to Purchaser a copy of the Limited
Warranty Certificate for the Unit executed by Seller, and
Purchaser agrees to execute the Limited Warranty Certificate at
closing. Prior to the expiration of such two-year period,
Seller will assign to the Board of Directors of the
condominium, on behalf of the Unit owners of all Units, all
guarantees from subcontractors or suppliers of materials
running in favor of Seller, to the extent that such guarantees
are assignable. Seller will deliver to Purchaser at closing
any manufacturers®’ warranties covering any equipment in the
Unit except insofar as the same may be Common Elements.
Purchaser agrees to execute by separate instrument on or prior
to the Closing Date and the delivery of the Deed an agreement
to reduce, as permitted by Section 1604-115(a) of the Maine
Condominium Act, the statutory six year limitation period to
two years. No oral warranties, representations, statements or
promises shall be considered a part of this Agreement or
binding upon any party hereto.

15. Performance of Seller‘s Obligations. The acceptance
of the Deed of Conveyance by Purchaser shall be deemed full
performance and discharge of every agreement, obligation and
representation made on the part of Seller in accordance with
the terms and provision hereof, and the only agreements or
representations which shall survive the delivery and acceptance
of such Deed shall be those which may be herein specifically
stated to survive the delivery and acceptance thereof;
provided, however, that the acceptance of the Deed of
Conveyance by Purchaser shall not constitute a waiver of any
claims made by Purchaser under paragraph 8 of this Agreement as
specified in any notice given under said paragraph 8.

16. Purchaser's Covenants. Purchaser covenants and agrees
for himself, his heirs, successors and assigns, that Purchaser
will abide by and comply with all of the terms, provisions and
conditions of the Declaration, this covenant to survive
delivery of the Deed of Conveyance.

17. No Assignment Without Prior Approval. Purchaser
agrees that the interest of Purchaser hereunder shall not be
assigned or transferred without the prior written consent of
Seller. In the event that Purchaser assigns or transfers, or
attempts to assign or transfer, his interest hereunder without
Seller's written consent having first been obtained, such act
on the part of Purchaser shall be treated and regarded as a
default hereunder, and Seller shall not be obligated to
recognize the assignee or transferee.




18. Amendment. This Agreement may be modified or amended
only by an instrument in writing executed by and between Seller
and Purchaser, and this Agreement shall be binding on the
parties hereto and their respective heirs, personal
representatives, successors, distributees and assigns, as the
case may be.

19. Recordation. Recordation of this Agreement in any
Registry of Deeds or with any other public entity is not
authorized by either party. 1In the event Purchaser or anyone
claiming by, through or under Purchaser, should record or
purport to record this Agreement, any exhibit thereto or any of
the accompanying material delivered concurrently herewith,
Seller shall have the right to declare this Agreement in
default by Purchaser and to retain, as liquidated damages, any
and all deposits made by Purchaser hereunder.

20. Fire Insurance. Until the delivery of the Deed of
Conveyance, the Seller (or the Association on behalf of the
Seller) shall maintain fire and extended coverage insurance on
the building in which the Unit is located.

21. Broker. Purchaser and Seller warrant and represent to
~each other that, except for any Broker noted under Section G
above, neither has used the services of any other real estate
broker in connection with this transaction and that there are
no real estate commissions due or which may be claimed to be
due in respect thereof, except those commissions due to Broker.

22. RNotice. All notices required or permitted to be given
- hereunder shall be in writing and delivered by hand or mailed,
postage prepaid, by registered or certified mail addressed to
Purchaser or Seller, as the case may be, at the respective
addresses shown in the first paragraph of this Agreement.

23. ‘Paragraph Headings. The paragraph headings used
herein are solely for convenience and identification and are
not intended to restrict or limit the generality of the
paragraphs.

24, Complete Agreement. This Agreement supersedes in all
respects all understandings and agreements heretofore had
between the parties hereto and may be executed in one or more
counterparts, all of which taken together shall constitute one
instrument. .



IN WITNESS WHEREOF, the parties hereto have caused this

Agreement of Sale and Purchase to be executed the day and year
first above written.

SELLER:

MERREAL CORPORATION

By:
Witness

Its:

PURCHASER:
Witness Purchaser
Witness Purchaser

49308



Fallbrook, a Condominium

Acknowledgment

In accordance with the provisions of Section 1604-107 of
the Maine Condominium Act, the undersigned hereby acknowledges
receipt and review of the Fallbrook, a Condominium Publie
Offering Statement.

If the undersigned has previously entered into a contract
for the purchase and sale of a Unit at Fallbrook, a
Condominium, the undersigned further waives any right under
Section 1604-107 to cancel such contract.

Dated:

49308
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EXHIBIT E
FALLBROOK, A CONDOMINIUM

LIMITED WARRANTY

Issued To and Accepted By

Unit Owner

Condominium Unit No. , in Fallbrook, a Condominium.

Merreal Corp. ("Declarant®) has sold to you a home
designated as Unit No. , Fallbrook, a Condominium, located
in Portland, Maine. Your Unit has been constructed in
accordance with the local building code of Portland, Maine. 1In
any new construction certain items may require adjustment.

This Limited Warranty Certificate describes Declarant's
obligations to make such adjustments and outlines the methods
and timeframe for you to follow to obtain such adjustments.

I. COVERAGE AND DURATION
A, Non-Consumer Products

1. Declarant will correct any structural defect,
which shall be those defects in components
constituting any Unit which reduce the stability
or safety of the Unit below accepted standards or
which restrict the normal intended use of all or
part of the structure and which require repair,
renovation, restoration or replacement, brought
to Declarant®'s attention in writing within two
years from the date hereof.

2. Declarant will correct any structural defect in
the plumbing system, except operating fittings,
which causes the system not to be in proper
working order and which is caused by defective
workmanship and materials, brought to Declarant’s
attention in writing within two years from the
date hereof.

3. Declarant warrants that the Unit is, at the time
of closing, fit for habitation, and that the Unit
was, at the time of construction, constructed in
a workmanlike manner.

B, Consumer Products

1. Declarant gives no warranty on appliances or
other equipment sold with the Unit except as may



be required by Title 11 M.R.S.A. Sections 2-314
and 2-315 and Title 33 M.R.S.A. Section 1604-113
(the "statutory warranty"“).

2. Declarant's sole obligation with respect to items
not warranted by Declarant shall be to deliver to
the Unit Owner at the time of closing any
manufacturers' warranties covering such
appliances and equipment in the Unit except
insofar as the same may be Common Elements.
Declarant is not responsible for performance
under manufacturers®' warranties in any way.

C. Examples

1. The following are examples of non-consumer
products: ducts, doors, windows, wiring, water
closet, bathtub, lavatory, etc.

2. The following appliances and other equipment,
which may be sold with the Unit, are examples of
consumer products: smoke detector, fire
extinguisher, exhaust fan, thermostat, individual
heating and air conditioning system, doorbell,
garbage disposal, washer/dryer,
refrigerator/freezer, range/oven and dishwasher.

D. Duration

Declarant and Unit Owner agree, in accordance with the
provisions of the Maine Condominium Act, 33 M.R.S.A.
Section 1604-115, to reduce the statute of limitations
on any warranty claim, whether express or implied,
from six years to two years.

II. DECLARANT'S RESPONSIBILITY

In the event of any defect in any item or component thereof
covered by Declarant's warranty, Declarant, at its option, will
repair or replace the affected item or component at no cost te
the Unit Owner. Replacement items or components will be
substantially comparable to those replaced (although identical
colors and other features may not necessarily be available).
Declarant will correct the defect in such manner as to restore
the component to the condition which would have existed had the
defect not been present.

ITII. EXCLUSIONS

A. Declarant‘'s warranty does not include cracks, popping nails
or other effects of normal settlement, or expansion,
contraction, shrinkage or warping of materials that may
occur in walls, floors, ceilings,
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doors or any of the components of the Unit, or
drainage, seepage, or other water problems, as long as
such defect will not prevent the normal intended use
of all or part of the Unit.

Declarant's warranty does not include defects or
smudges in painted surfaces, chipping and/or cracking
of marble, formica, fiberglass or tiles, defective or
broken glass, or similar defects readily visible to
the human eye, which are not noted or corrected at the
time of inspection by the initial purchaser before
settlement.

Declarant’'s warranty does not cover normal maintenance
items or conditions resulting from wear and tear
and/or misuse or negligence. Declarant's warranty
does not apply where use or maintenance by the Unit
Owner was contrary to the condominium instruments or
rules and regulations of the Condominium or where any
defect results from damage caused by negligence or
from unreasonable or unnecessary maintenance by the
Unit Owner.

Furniture, wallcoverings, furnishings or the like as
shown in or about any model unit are for display
purposes only and are not considered a part of the -
Unit. Further, the location of wall switches,
thermostats, chases, plumbing and electrical outlets
and similar items may vary from unit to unit and may
not be as shown in any model unit. Any floor plans,
sketches or sales drawings shown to Purchasers other
than those which are a part of the plans or the Public
Offering Statement are for display purposes only and
may not be exactly duplicated. The Unit is being sold
unfurnished and will contain only the appliances and
equipment set forth in the Purchase and Sale agreement
between Declarant and Purchasers.

DECLARANT SPECIFICALLY DISCLAIMS ANY LIABILITY FOR
INCIDENTAL OR CONSEQUENTIAL DAMAGE TO ANY PERSONS, THE
UNIT, OTHER COMPONENTS OR ANY OTHER REAL OR PERSONAL
PROPERTY, RESULTING FROM A DEFECT.

IV. LIMITATION OF IMPLIED WARRANTIES

ON CONSUMER PRODUCTS FINALLY DETERMINED BY A COURT TO BE
WITHIN THE STATUTORY WARRANTY DESCRIBED ABOVE, ALL IMPLIED
WARRANTIES ARE LIMITED TO DURATION TO THE PERIOD OF THIS
WRITTEN WARRANTY. This includes, without limitation, the
implied warranties of merchantability and fitness created by
Title 11 M.R.S.A. Sections 2-314 and 2-315 and the implied
warranty of suitability created by Section 1604-113(b) of the
Maine Condominium Act.



V. WARRANTY PROCEDURES

A.

The following procedures have been established to
permit maximum efficiency in administering work under
warranty. Each Unit Owner had the opportunity to
inspect his Unit prior to closing. At that time a
list of items needing correction in accordance with
Declarant's warranty usually is prepared. Certain
additional items may arise from time to time, as is
normal in a new building. If any additional items
arise, the procedure to be followed for correcting
these items is as follows:

1. Ninety days after occupancy, if the Unit Owner
has discovered defects that are covered by this
Limited Warranty Certificate, in order to obtain
performance of any of the Declarant's warranty
obligations, a written statement of all warranty
claims should be sent to:

Merreal Corp
c/o0 Thomas D. Lewis
P.O. Box 1280
Portland, ME 04101

2, Upon receipt of the written statement,
Declarant's representative will meet the Unit
Owner, inspect the Unit and list all warranted
defects on the "Warranty Inspection Form®”, a copy
of which is attached, to be signed by both the
Unit Owner and Declarant's representative.

3. Any latent defects that may be discovered
subsequent to the completion of the “"Warranty
Inspection Form®, during the period covered by
the Limited Warranty Certificate, will be handled
individually upon written notice from the Unit
Owner to Declarant sent to the address set forth
in paragraph 1 above.

If the Unit Owner and Declarant‘'s representative fail
to agree upon the defects to be noted on the Warranty
Inspection Form or the workmanlike correction of such
defects, Declarant will, within five days after the
date of the Unit Owner‘s request therefor, submit the
disagreement to the Project Architect for decision,
and such decision shall be final and binding on -
Declarant and the Unit Owner. The Project Architect
will render his decision based on the plans and
specifications for the Unit, the Declaration, the
written notice, if any, sent pursuant to the
applicable paragraph of the Purchase and Sale
agreement, and the Purchase and Sale Agreement. The
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charge by the Project Architect for this service will
be paid one-half by Declarant and one-half by the Unit
Owner prior to resolution.

C. This Limited Warranty Certificate may be assigned by a
Unit Owner to a subsequent owner of the Unit effective
on the date that the subsequent owner notifies
Declarant in writing of such assignment; this Limited
Warranty Certificate is not otherwise transferable.

VI. INTERPRETATION

Nothing contained herein shall be deemed to be in :
derogation of the warranty required by Section 1604-113(b) of
the Maine Condominium Act, as amended, as of this date. No
action taken to correct defects shall extend this warranty.
This Limited Warranty Certificate shall be governed by the laws
of the State of Maine.

Dated: Merreal Corp.
By
, Its
Purchaser
Purchaser
49298



FALLBROOK, A CONDOMINIUM

WARRANTY INSPECTION FORM

Purchaser Unit Number
Purchaser
Inspection Conducted By: Date of Inspection:

Listed below are all of the defects discovered to date in my
(our) Unit in accordance with the terms and conditions of my
(our) Limited Warranty Certificate dated

@

Date Purchaser

Purchaser

49298
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PLANNING REPORT #39-90

SECTIONAL RECORDING
FALLBROOK—-A CONDOMINIUM

MERREAL CORPORATION, APPLICANT

Submitted to:

Portland Planning Board
Portland, Maine

August 28, 1990



J. David Haynes, ASLA
David A. Kamila, P.E.

TAND USE CONSULTANTS
October 29, 1990 2322

Mr. William Bray
Traffic Engineer
City of Portland

55 Portland Street
Portland, Maine 04101

Fallbrook Condominium

Dear Bill:

As we discussed on the phone today, would you please prepare a
letter outlining all traffic improvements and reporting
requirements which need to be completed as part of the Fallbrook
Condominium project. As you know, we recently obtained
Planning Board approval to separate Phase I of that project from
Phases II, III and IV. We would like to be able to complete all
outstandlng obligations as quickly as possible.

Thanks for your help.
Very truly yours;
Patricia C. Harrindgton
PCH/b

c.c.: Jeff Nathanson

Land Planners ¢ Engineers ° Surveyors One India Street Portland, Maine 04101 207-772-8392



Parks & Public Works George A. Flaherty

Director

RECEIVED

W 0 Q ‘1«’."3()
WY AP PAY

PO=T "M PLANNING OFFICE

CITY OF PORTLAND

November 8, 1990

Ms. Patricia C. Harrington
Land Use Consultants, Inc.
One India Street

Portland, Maine 04101

Dear Pat:

In response to your October 29, 1990 letter, A & D Electric Company
must complete the following prior to acceptance of the traffic improvements:

Replace existing Multi-Sonics 820 controllers with 820A model
controllers which are compatible with City's Master Control System.

Install hardware interconnect between three local intersections.

Initiate "time-of-day" coordination plan for traffic system.

Submit "As-built" wiring diagrams for traffic intersections and
coordination system.

Completion of the above listed improvements fulfills the traffic
requirements imposed upon the development.

Please call me with any questions.

Very truly yours
/ ;

William Bray
Traffic Engineer

en, Planning/Urban Development
\iehoff, Materials Engineer

55 Portland Street  ©  Portland, Maine 04101 * (207) 874-8493



April 6, 1990

Paul Niehoff

City Engineer

55 Portland Street
Portland, ME 04101

RE: Merreal Corp. Ray Street Planning and Development,
Ray Street, Portland, Maine
Letter of Credit No. 012888-1

Dear Mr. Niehoff:

Pursuant to our conversation recently regarding the status of the
Letter of Credit at the Ray Street Development now known as
Fallbrook, Maine Savings Bank hereby extends the expiration date
of the above-captioned Letter of Credit from May 1, 1990 to
November 1, 1990. All other terms of said Letter of Credit
remain unchanged.

As I mentioned to you on the phone, our intent is to pursue a
sectional recording before the Planning Board to allow the Letter
of Credit to correspond to the phasing of the project.

If you have any questions regarding the six-month extension,
please feel free to give me a call. My number is 871-1111,
extension 388. :

Singerely,

N

y A. Nathanson
ss&ts Manager
Special Assets Group

JAN/vE

cc: Kathy Tergesen

Post Office Box 1280 / Portland, Maine 04104
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: Name of Project

/o Lepartaent of Faryk

SUBDZVISION s SITE DEVELUPNENT

CDST BREAKDGNN OF - INPROVEHENTS TD Bg;;gggggg_BY PERFORMANCE»GUARANTEE S

Ray Street

=1 and Fublic Worits

Address '/ Location 19.98 on Ray Stneet Portland Maa.ne ,
Developer Liberty Group Inc.

Form of Ferformance

Type o+ Devel opmen

Guarantee

t— Subdivigion

Site Plan(Major 7 Minor)

ITEM OUANTITY UNTT COST  SURTOTAL COMELETED
Topsham St. 830 L.F. 63.37 52,600
" Rosa (PiPvaEMoad) 3,640 L.  $103 $375,000
Granite Curbing. 1,620 I F, 20 2 32,400
Sidewalks (Included in item 8)
Esplanades - — S
Monuments . S R
Street/Lighting_ (See sife lighting)
Other /i
."’&
e S vk s saom
Piping - 3338 LF $ZI40  §7I.435
Connections </ EXA $100 8777700
Other -Pumping Sca, 1 EA $35,000 $35,000
3. STORM DRAINAGE ' -
Manholes 41 VF $§125 $5,12s -
Catch Basins /8 VF $125 $9,750_ SR
Pzplng 1552 1F. S-lz : -$?6;38§ - R
Detention Basin 2 EA $2,500; S5,000 .
Other .
4. SITE LIGHTING $48'600
S. EROSION CONTROL $1.500
6- RECREATION AND OPEN SPace
AMENITIES %aske;ball Court 510,000
t lots (ZLA) L 820,000 i ) "
7 LANDSCAP ING (Attach b ials. _quaoti €8. and uni
costs) 1ﬁ:c"n:“.cce a';e 1?:%2%e?1fb?rl:g%ymg}éegégtfm& % 41,600
8. MISCELLAnspys 1000 CY $50 $50,000
(Rock Ex.) B ‘ ; -
$1,012,095 | l/ 4/%‘\
TATAL AMOUNT OF PERFORNANC g{-im%ge. N ., Approved/T/] ) =
X 1.7 % = ms«ccnou FEE T ~ Approved W 7C /5%
‘ . v, 9/15/87
8. (Cont.) - //
Fully actuated control system at
Washington/Allen $30 OOO
Ray Street improvements $75 000
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IT.

I1T.

Introduction

Merreal Corporation, a subsidiary of Maine Savings Bank, is requesting
approval for a sectional recording of the Fallbrook-A Condominium=—
project, located in the vicinity of Ray Street, Allen Avenue and
Topsham Street. The project originally received subdivision approval,
as Ray Street Townhomes, on September 10, 1985. Since that time, the
project has been before the Board for site plan review (1987) and
change of owner (1989). The site is 19.98 acres, zoning is R-3
Regidential,

Notice for this project consisted of 361 notices mailed to area
residents and property owners.

Summary of Findings

Zoning R-3 Residential

Land Area 19.98 Acres

Number of Units 98

Number of Phases Requested Four, with Phase I nearly completed.

Staff Review

As described in the applicants letter, Attachment 2, the Ray Street
Townhomes project was originally approved with four phases, each with
specific improvements and amenities. The applicant, at that time,
recorded all the phases at the Registry, and posted the performance
guarantee for the entire project. Because of market conditions, the
applicant is seeking to have the project reapproved, utilizing the same
number of phases (4) and the same number of units (98) as was
previously approved. The only change from what the Board approved
originally is the shifting of 4 units from Phase I to Phase IV. Phase
I has 28 units, Phase II has 30 units, Phases III and IV have 20 units
each. Each phase is over 20% of the total number of units, unlike the
Parson”s Pond sectional recording, this project does not require a
waiver of the Subdivision Ordinance.

The proposal has been reviewed by the Planning, Building Inspections,
Fire and Public Works Department. At the workshop, the Board had
inquired about outstanding conditions of approval on this project. The
Board may wish to clarify a time schedule for the completion of the
items mentioned in Paul Niehoff s memo with the applicant. One
potential condition of approval would require all Phase I improvements
and the interconnection and coordination of all required traffic
improvements be completed by November 1, which was suggested by the
Materials Engineer. The second condition of approval would require the
current owner to record the drainage maintenance agreement and the turn
around easement at the Registry of Deeds. With those items clarified,
there would be no outstanding conditions of approval.

If the Board approves the sectional recording, the applicant would have
three years to record Phase IIL, and a total of five years, from the
date of approval, to record all remaining phases.



IV. Motion for the Board to Consider

On the basis of plans and materials submitted by the applicant and on
the basis of information contained in Planning Report #39-90 relevant
to standards for Subdivision Review, the Planning Board finds:

= That the proposed sectional recording for Phases I, II, III and
IV is in conformance with the Subdivision Ordinance of the Land
Use Code,

Potential Conditions of Approval

1. All Phase I improvements and the interconnection and coordination
of traffic improvements shall be completed by November 1, 1990.

2. The current owner shall record a drainage maintenance agreement
and a turnaround easement, to meet previously required conditions
of approval, at the Registry of Deeds.

Attachments

Plats for Phases I-IV

Applicant”s Letter Dated 6/4/90
Description of Phases and Amenities
Material Engineer”s Comments
Applicant”s Letter Dated 8/51/90
Letters from Area Residents
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CITY OF PORTLAND, MAINE
MEMORANDUM

TO: Gerry Pelletler, Data Processing
FROM: Kandi Cote, Planning Technician
DATE: July 19, 1990

SUBJECT: Request for labels

Please print two (2) sets of labels from the Assessor”s Charts for the
following project. The labels are needed as soon as possible. Thank you.

PROJECT CHARTS

Fallbrook 400, 401, 402, 403, 406, 407



