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The proposed Ballpark Drive Subdivision came before the Planning Board at workshops on May 25 and July 27, 2004. At the second workshop the Planning Board directed staff to schedule the application for a public hearing, which has been set for September 21, 2004. 
I. PROJECT SUMMARY

Applicant:


Margaret Haverty





67 Haverty’s Way





Portland, ME  04103

Site Location:


Vicinity of Washington Avenue, North of Riverside Street
CBL#:



371 A002001

Zoning:


R-2
Development Proposal:
18 Lot Subdivision: 16 Single-Family Residential, 1 Conservation Lot, and 1 Private Baseball Field Lot


Land Area:


Total Parcel



22.75-Acres







Proposed Subdivision


8.89-Acres





Proposed Conservation Land

5.00-Acres





Remaining Land (Private Ballfield)
8.66-Aces
I. Background and Description

The subject 22.75-Acres site has been under ownership by the Haverty family since the early 1960s.  Around the same time that the Havertys acquired the property, the City of Portland took a 50-foot wide easement across the property for the installation and future maintenance of a forcemain sewer line. 
In the late 1960s, the Havertys cleared and leveled a large area at the parcel’s interior and constructed a baseball field, which is accessed from Washington Avenue, along the forcemain easement. The field has been privately owned and maintained by the Haverty family since then, as is the case today. The family makes the field available, at no cost, to various community athletic groups and programs.

In April 2000, the Havertys subdivided an area of land area from the subject 22.75-Acre parcel in order to develop a 6-Lot residential family compound. A private cul-de-sac accessed from Lambert Street was established and named Havertys Way. The Havertys Way subdivision occurred within 5 years of the subject application, however it is exempt from inclusion in the subdivision review under 14-508 (b) since the lots were gifted to persons related by blood or marriage. 

Area Proposed for Development (Lots 1-16)

The proposed Ballpark Drive subdivision is sited along the forcemain easement / baseball field access road. Aside from the roadway, which is currently surfaced in compacted gravel, this 8.89-Acre portion of the subdivision site slated for development is, at present, completely unimproved and wooded. The site plan for that area features 16 single-family house lots double loaded on the street and ranging from .23 to 1.05-Acres in size. The proposed net density for the development portion of the subdivision (Lots 1-16) site is 1.80 units per acre. The applicant proposes to build the Ballpark Drive right-of-way to City standards and dedicate it for acceptance by the City.  The applicant has not finally determined exactly how the proposed lots would be marketed and developed. 
A brook and its associated wetland banks run roughly parallel with the roadway to its north. The applicant has applied to the DEP and received (1) a Tier 1 wetland fill permit and (2) a permit-by-rule approval for proposed disturbance within 75 feet of the brook. At the urging of staff and the Planning board, the applicant has also designed the site plan so as to avoid any disturbance within 75 feet of the brook, a more stringent standard than was required by the DEP. The 75 foot no-disturbance area will be recorded on the plat, physically marked on the ground, and recorded in the deeds of all affected lots. 

The above-mentioned brook flows over the site and then off-site onto a private residential property where it is channeled into a 36 inch corrugated metal pipe (CMP) culvert. That culvert then runs the drainage under Washington Avenue. The culvert, is located on private, off-site property, is not built to city standards, and is ill prepared to handle major storm events. The City of Portland does not currently hold a drainage easement over the culvert. The applicant proposes to secure a drainage easement over the culvert and to place approximately $31,000 in escrow for the City’s future maintenance and/or replacement of the drainage course.    

The project’s point of access from Washington Avenue is in close proximity to the intersection of Washington Avenue and Riverside Street, which was identified as a high crash site by the applicant’s traffic study. Area residents have also raised concerns regarding pedestrian safety in that area. Whereas the proposed project would exacerbate these existing problems, the applicant proposes improvements to the intersection including additional stop signs, sidewalk, curb, ramps, and crosswalks.  

Conservation Land (Lot 18)

With the 8.89-acre portion of the 22.75-acre site subdivided for development, 13.86 acres remain. Of that land, a 5.05-acre parcel (Lot 18) is proposed as deeded conservation land or to be conveyed to a conservation trust. The conservation parcel is unimproved and supports a +/- 600 linear feet of brook, a small detention pond, and extensive wetlands. 

Baseball Field (Lot 17)

The remaining 8.81 acres (Lot 17) is the site of the baseball field and parking area to be retained by the applicant and accessed on a private gravel road from the Ballpark Drive hammerhead. Improvements to the parking area such as guardrail and wheelstops are proposed so as to ensure more orderly parking patterns thereby decreasing the likely hood of parking spillover onto Ballpark Drive.
Trail Easement

In collaboration with Portland Trails and the City of Portland, the applicant is currently working to design and establish a public recreation trail easement crossing the entire 22.7-Acre mother parcel. That easement would create opportunities for an eventual trail connection between Washington Avenue and Auburn and/or Lambert Street(s) in conformance with Comprehensive Plan Policies. Staff finds that significant design and planning questions remain with regard to the trail easement.  Staff will recommend that the Planning Board address these issues through conditions of approval.
II. Public Outreach And Response

Upon receipt of the subject application staff mailed notice all property owners within 500 feet of the subject site. In response to that noticing, several residents of the area submitted letters to staff. Those letters were forwarded to the planning board with the May 25, 2004 and July 27, 2004 staff memos (Attachments Y and Z). 

The applicant has held a required neighborhood meeting and presented staff with appropriate documentation (Attachment C.). 
Property owners within 500 feet of the site were again noticed in advance of the September 21, 2004 public hearing before the Planning Board.  
III. Subdivision Review: General Requirements

Section 14-497 of the Land Use Code outlines general requirements that shall apply to all subdivisions. The following is review of the proposed project’s compliance with this section.

1. Water and Air Pollution

The brook and associated wetlands, which traverse the site to the north of the access road, are part of a stormwater drainage system with eventual outfalls into the Presumpscot River. Any substantial disturbances to the brook or its banks could pose a threat to water quality in that system. The Maine DEP and City staff have reviewed the project’s potential impacts on this system.
Maine DEP Tier 1 Review

The applicant has conducted two wetland delineation studies of the subject site, one in December of 2003 and another in June of 2004 (Attachment F). Based on those studies, the applicant determined that approximately 5,974 square feet of wetland would need to be filled to accommodate the site plan. The fill locations are largely localized along the proposed roadway (see “wetland fill” markers on attachment W2). Under the Natural Resources Protection Act (NRPA), this quantity of fill is subject to Tier 1 review by the Maine DEP. The Maine DEP has reviewed and approved the applicant’s Tier 1 fill permit (Attachment G).

DEP Permit By Rule

The DEP separately requires that any disturbance activity within 75 feet of the brook be subject to review under a Permit By Rule process. In the applicant’s permit by rule application, the majority of the lots were proposed to have deed restrictions prohibiting disturbance within the buffer. However, the application did demonstrate potential disturbance within this buffer in the case of lots 5, 6 and 7 where building envelopes may have encroached into the 75-foot buffer zone by as many as 40 feet. 

The applicant has presented the DEP with a Permit By Rule Notification Form for disturbance on lots 5, 6 and 7 and received approval based on no response within 14 days as confirmed by staff. (Attachment I).  

75 Foot No-Disturbance Stream Buffer
Staff from the Planning Division, working closely with the consulting review engineer, the City Engineer, and Public Works Staff, has carefully considered the importance of stream and wetland protection in the review of the subject application. The public record has been thoroughly reviewed and field visits conducted. Staff has found substantial evidence that the brook and its associated wetland banks are of significant importance to regional drainage, flood control, and environmental quality. 

Although the Maine DEP has approved significant soil disturbance within 75 feet of the brook, staff finds this unacceptable. Existing conditions to the north of the brook provide a solid basis for understanding how this particular watercourse / wetland system is impacted by residential development. Several of the properties on the south side of Lester Drive have homes and/or accessory structures sited within 75 feet of the brook. More still have substantial soil disturbance (i.e. back yards) between 0 and 50 feet of the brook. Although these homes were constructed in the 1960s, there is evidence of continued problems with erosion and flooding in cases where homes are sited within 75 feet of the brook. Lester Drive properties with homes sited outside of the 75 foot buffer do not appear to have been similarly effected by the brook nor do they seem to have adversely affected the brook.. 

The City’s Technical and Design Standards give the City the authority to require more restrictive stream protection buffers than what the Maine DEP may allow.  At the prompting of staff and the Planning board, the applicant now proposes a site plan, which completely restricts disturbance within 75 feet of the brook. Furthermore, the no-disturbance zone is to be protected by deed restrictions and with physical delineation markers on the ground. Achieving the buffer required the applicant to shift the Ballpark Drive roadway to the north. The applicant also intends to notice owners of property whose yards currently encroach into the Haverty land that these encroachments must end (Attachment S). 

2. Water

The applicant has received a letter from the Portland Water District citing adequate water capacity for the project (Attachment B).

3. Soil Erosion

As described above, soil erosion along the brook is of particular concern. However, staff finds that the project will not have an adverse effect on the stability of soils on the site based on (1) the recommended 75 foot no disturbance buffer and (2) the City’s required site plan review over individual lot development in the future and (3) the proposed erosion control measures in conformance with Best Management Practices.

4. Traffic

Staff finds that the proposed project will not have adverse effects on traffic circulation and may, in fact, help alleviate existing traffic hazards at the Washington Avenue / Riverside Street intersection.

Under the City’s Technical and Design Standards a 16-Lot residential subdivision does not warrant a formal traffic study and may be reviewed by the City traffic engineer based on a simple site plan. However, in the case of the subject application, numerous responses were received from area residents citing substantial traffic issues at the project’s proposed point of entry and in the general vicinity of the project. This anecdotal information led the City’s traffic engineer to request that the applicant conduct a traffic study to identify problem areas, and present corrective measures. 

The applicant has presented a formal traffic study, conducted by Casey and Godfrey Engineers (Attachment M). The study found that the nearby intersection of Washington Avenue and Riverside Street was a high crash site per Department of Transportation Guidelines. The study concluded that the intersection be modified to a three-way stop intersection. Responding to the traffic engineer’s request that pedestrian movements also be considered, the study recommends a combination of sidewalks and crosswalks to carry pedestrians from the proposed subdivision to Riverside Street. With respect to vehicles entering and exiting the proposed subdivision, it was demonstrated that adequate site lines can easily be attained with some clearing of vegetation along the right of way, particularly once a three way stop is installed at Riverside.  

The applicant’s proposed traffic plan is shown in attachment W10. This plan has been reviewed and approved by the City’s consulting traffic engineer subject to minor conditions contained in the proposed motion below.

5. Sanitary Sewer/Soils

The applicant proposes that the proposed project tie in to existing sanitary sewer lines in Washington Avenue. The applicant has received confirmation of adequate sewer capacity from the Department of Public Works (Attachment C). 

6. Stormwater

The vast majority of water shed from the site is directed to the brook at the base of the slope. Water shed from the north side of the access road drains naturally through the wetland and into the brook. This approach is effective in part because the 75 foot disturbance buffer described above preserves the wetland and its water slowing and retaining qualities. Water shed from most of the south side of the access road (Lots 10-14) is collected on Ballpark Drive and channeled into an 18-inch stormwater line, which then runs under the property line between lots 2 and 3 before outfalling into the brook. Water shed from lots 15 and 16, as well as the first +/-300 feet of roadway, drains toward Washington Avenue and is channeled into an existing stormwater system under Washington Avenue. 
36-Inch Culvert under Washington Avenue

The City Engineer, Eric Labelle, has reviewed the project plans and conducted a site visit to inspect a 36-inch drainage culvert on the abutting Murphy property. That culvert receives the brook flows that traverse the subject site and channels them under Washington Avenue. Mr. Labelle raised substantive concerns about the culvert whereas (1) it is not designed to City standards and is presently under performing, (2) the culvert is, in part, constructed of corrugated metal pipe (CMP), which will likely require full replacement in the foreseeable future, and (3) the City of Portland does not currently hold a maintenance easement over the culvert. 

The proposed subdivision relies on the culvert for the majority of its drainage. The applicant therefore now proposes (1) to secure a 30-foot stormdrain maintenance easement across the full northern edge of the Murphy property, to be dedicated to the City of Portland and (2) to place $31,000 in escrow with the City for costs associated with the re-engineering, repair, maintenance, and/or replacement of the CMP culvert now or in the future (Attachment T). The Murphy easement will be exchanged with the applicant for a disputed .20 acres area of land to the north of the Murphy property (See Attachment W1).

The City engineer and consulting civil engineer have reviewed and approved this proposal with the condition that the applicant take measures to protect the pipe inlet from debris and sediment (Attachment X). This matter is addressed by condition #1 in the proposed motion below.
7. Scenic Beauty

Due to the physical characteristics of the site (i.e. slope, wetlands, and minimal street frontage) the proposed project will be well buffered visually from abutting properties and the public right of way. The proposed building envelopes, as limited by zoning and the 75 foot wetland buffer, would result in no house constructed and less than 160 feet away from any existing house on Lester Drive. A substantial percentage of the site will be preserved and its aesthetic qualities retained. 

8. Comprehensive Plan

Staff finds the project, as proposed may be consistent with the goals and policies of the Comprehensive Plan as it designed to City standards and provides new housing opportunities while respecting the natural environment. 

The project’s compliance with certain Comprehensive Plan policies may still be in question with regard to trail dedications. Please see section 13 “Recreation Trail Dedication” below for an explanation and description of a possible condition of approval. 

9. Wetland 

See section III. (1) above, “Water and Air Pollution”.
10. Groundwater

The proposed project, as proposed and with recommended wetland buffers in place, is not expected to have any adverse effect on the quality or availability of groundwater.

11. Floodplain

Current FEMA Flood Boundary and Floodway Maps and Flood Insurance Rate Maps indicate that the proposed project is not located in or near a flood-prone area. 

12. Conformity with Code

The City’s zoning administrator has found the project in compliance with the standards of the R3 zoning code. 

13. Recreation Trail Dedication

The City of Portland’s Comprehensive Plan contains several policies, which support the establishment of trail easements across the subject site:

Housing: “Facilitate public access along shore areas and open space resources for properties undergoing development review through regulatory measures, private trust agreements, and pedestrian easements”.

Capital Improvement: “Promote the interconnection of neighborhood streets and pathways, so that there are multiple paths of travel to get to destinations within and between neighborhoods by foot and bicycle, as well as auto”

Open Space: “Encourage private/public partnerships that enhance open space initiatives such as the establishment of trails by Portland Trails…”.
The applicant proposes a 10 foot wide trail easement across an existing trail on lot 17 (Attachment W1). Staff is working with Portland Trails and the applicant to finalize the trail easements to assure compliance with these important Comprehensive Plan policies. As of the date of this report there were still issues to be resolved on this matter. Staff will present a comprehensive report on the matter as well as suggested conditions of approval related to trails at the Public Hearing. 

14. Conservation Land (Lot 18)

Section 14-498 (i) (1) of the subdivision ordinance states that:

In all subdivisions open space may be provided for parks, recreational and other public areas. Where no public open space or recreational areas exist in close proximity to the subdivision, or where a lack of such areas in the subdivision would require its disapproval under section 14‑497(a), general requirements, the Planning Board may require provision of land for park or recreational purposes. Such lands may be designated for public or private ownership in accordance with the conditions stated in this section, subject to the approval of the Planning Board.

Responding to this section, the applicant proposes to subdivide a 5.005 Acre  Lot 18 (Attachment W1) and either (A) place the land in a permanent conservation easement or (B) deed said land to a conservation land trust.
The conservation of this land promises to better protect the brook and associated wetlands and to preserve wildlife habitat. 

15. Tree Save Plan

In addition to the preservation of all trees within the recommended 75 foot disturbance buffer, staff has requested that the applicant work with the City Arborist to field locate existing trees of significance and develop a tree save plan for the subdivision. Final review and approval of the tree save plan as well as the placement of required street trees should be made subject to the final review and approval al of the City Arborist.  
16. Parking

The proposed project provides adequate area on individual house lots for the provision of on-site parking in conformance with the parking ordinance. 

The 13.61-Acre remainder parcel is the site of an existing baseball field. Concerned with the potential for excessive overflow event parking onto Ballpark Drive, staff requested and received a parking area concept for the field from the applicant. The applicant responded with a parking lot improve plan as shown in Attachment W6. 

IV. Conclusion and Recommendation

Staff finds that the proposed subdivision, with conditions contained in this report, is consistent with the policies of the Comprehensive Plan, the Subdivision Ordinance, and the Zoning Ordinance.

Staff strongly recommends that the Planning Board the motion the follows. 
II. MOTION FOR THE BOARD TO CONSIDER

On the basis of plans and materials submitted by the applicant and on the basis of information contained in Planning Report #36-04 relevant to standards for subdivision regulations, and other findings as follows:
1. That the plan is in conformance with the subdivision standards of the land use code.

Potential Conditions of Approval:
i. The applicant shall submit revised project plans to satisfy the final minor concerns of the City’s consulting civil engineer as expressed in a September 17, 2004 memo from Jim Seymour, P.E.  

ii. The applicant shall remove from the plans the 10 foot wide trail easement show across lot 17 and replace it on the plans with a 20-foot wide trail easement which shall link the Ballpark Drive right of way with the Grace Baptist Church property across lot 18 so as to facilitate an eventual through connection to Lambert Street in coordination with Portland Trails and subject to review and approval by the Planning Authority.

iii. The 75 foot no-disturbance stream buffer across the backs of lots 1-9 shall be field located by a surveyor and physically marked where it intersects property lines. The marker design specification shall be subject to final review and approval by the planning authority.  

iv. The proposed street tree installation plan shall be subject to final review and approval by the City Arborist. 

v. The proposed improvements to the Washington Avenue / Riverside Street and Washington Avenue / Ballpark Drive intersections shall be subject to final review and approval by the City’s traffic division.  

vi. The applicant shall finalize current drafts of all proposed easements and deed restrictions related to drainage and maintenance, utilities, trails, stream buffer, and circulation in accordance with review comments made by Corporation Counsel. Upon final approval, the applicant shall present evidence that said easements and restrictions have been recorded with the Cumberland County registry of deeds before release of the plat.

vii. The applicant shall (1) make a $31,000 contribution to the City of Portland for the long term maintenance and/or replacement of the 36 inch drainage culvert which crosses the abutting Murphy property, (2) secure a 30 foot wide drainage and maintenance easement across said property to be held by the City of Portland, and (3) improve the pipe inlet on said property as described in a September 17, 2004 memo from Jim Seymour, P.E. and to the satisfaction of the City Engineer.

viii. Lot 18 as shown on sheet 1 of the plan set dated September 3, 2004 shall be conserved in perpetuity by deed restriction, conveyance to an approved land trust, or by other legal mechanism subject to final review and approval by Corporation Counsel.

ix. The applicant shall submit revised plans with a 50 foot wide panhandle added to lot 18 so as to provide that lot with its requires 50 feet of street frontage onto Ballpark Drive. 

V. Attachments

A. Application

B. June 1, 2004 Letter of Water Capacity

C. July 23, 2004 Letter of Sewer Capacity

D. Origin of Proposed Subdivision Name

E. Neighborhood Meeting Certification

F. December 31, 2003 Wetland Delineation and 6-04-04 Spring Follow-Up

G. June 4, 2004 DEP Wetland Fill NRPA Application

H. June 30, DEP Tier I Approval

I. June 4, 2004 Permit By Rule Application

J. June 3, 2004 Maine Audubon Letter

K. May 27, 2004 Washington Ave Drainage Evaluation

L. May 28, 2004 Murphy Culvert Evaluation

M. June 15, 2004 URS Traffic Study

N. July 12, 2004 Traffic Memo

O. July 16, 2004 Seymour Civil Engineering Memo

P. July 20, 2004 Boxer-Macomber Letter

Q. September 3, 2004 Plante Letter

R. September, 7, 2004 Environmental Site Assessment

S. Draft Notification of Encroachment Letter

T. August 20, 2004 Murphy Culvert Replacement Estimate and 9-03-04 Plan

U. August 17, 2004 75 Foot Stream Buffer Justification

V. September 16, 2004 Burnside Email

W. Full Plan Set

X. September 17, 2004 Seymour Memo
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