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I. Introduction
A public hearing has been scheduled to consider the Warren Green conditional zone proposal. At the Board’s Nov. 13, 2007 workshop, the Board decided to hold a second public hearing on this application. The Board stated the focus of the public hearing is to determine whether the proposal is consistent with the comprehensive plan. If the proposal is determined to be inconsistent, a recommendation will be forwarded to the City Council. If the proposal is determined consistent with the comprehensive plan, the application would be tabled to a workshop to focus on the conditional zoning text.  

The City Council on August 6, 2007 referred this proposal back to the Planning Board out of concern the application had a number of outstanding questions that had not been fully addressed by the applicant. 

JMC Warren Avenue, LLC. (Realty Resources Chartered) is the applicant. The applicant is proposing a 175 dwelling unit development on a 49 acres parcel presently zoned R-3 residential and B-4 business. The B-4 zone does not permit residential uses. The site was formerly owned by Al Waxler. Wetlands are a significant presence of the property constituting 42 percent of the land area.

932 notices of the public hearing were sent to area residents. A newspaper advertisement of the public hearing appeared in the January 7, 2008 and January 14, 2008 editions of the Portland Press Herald.  

Attachment 1 is the Planning Board report (#32-07) forwarded to the City Council on the zone change including written public comments. Please read this report as it includes the Board’s previous recommendation and extensive background information. A report index and parcel data information can be found starting on page 2 of the report.

An index of today’s report is shown below:

I.
Introduction

II. 
Background

III.
Primary Issue
IV.
New Material Submitted by Applicant for January 22, 2008 Public Hearing

V.
Planning Board Questions Raised at the November 13th Workshop

VI.
New Material Submitted by Applicant for November 13, 2007 Workshop

VII.
Comprehensive Plan

VIII.
Motions for the Board to Consider

II.
Background

The Planning Board held a public hearing on the Warren Green application on April 24, 2007. The Board voted 6-0 (Patterson absent) that the Warren Green conditional zoning was not in conformance with the City of Portland Comprehensive Plan and therefore did not recommend approval of the zone change. 

The Board’s recommendation was then forwarded to the City Council but the Council did not feel comfortable considering this proposal with the large number of outstanding questions that hadn’t been addressed by the Applicant. It should be pointed out the Council did not discuss the conditional zone proposal in any degree of detail and there was not a full public hearing held. The basic question of whether the proposal met the comprehensive plan was not discussed because of the large number of unresolved site development issues associated with site development.

When this item appeared before the City Council in August, the applicant was expecting to get direction on the rezoning and the street connectivity issues associated with the project prior to investing more resources in further design development and engineering.  The City Council message was to table the project back to the Planning Board for further design development and engineering, and the City Council did not comment on or discuss the connectivity or consistency with the comprehensive plan issues.  

III.
Primary Issue

The primary issue before the Board is whether the conditional zoning proposal is consistent with the city’s comprehensive plan. During the Board’s previous review of the

Warren Green proposal, elements of the comprehensive plan were presented and discussed by the Board. This information has also been provided in this reort. The applicant has submitted comments regarding their perspective on the relationship of the project to the comprehensive plan.

As discussed at the Board’s last workshop, should the Board determine that the project is consistent with the comprehensive plan, the application will be tabled to a workshop for further work on the zoning text. There have been so many issues associated with this project that little attention has been paid to the actual zoning text submitted by the applicant. Should the Board determine that the proposal is inconsistent with the comprehensive plan, the recommendation will be forwarded directly to the City Council.  

IV.       New Material Submitted by Applicant for Jan. 22, 2008 Public Hearing

Since the Board’s November 13th workshop, the Applicant has submitted additional material in support of their proposal (see attachment 2-X). We offer limited comment on this material in this report since much of it is similar to other material previously submitted or is self-explanatory. Staff comments on similar issues appear later in this report.

Warren Green Supplementary Planning Board Narrative Jan. 2008 

                   Narrative is divided into the following sections:     

1. Introduction

2. Comprehensive Plan-General Policies

3. Comprehensive Plan-Specific Policies

4. Other Issues Related to the Comprehensive Plan 

Page 4 (Connectivity)…Applicant is proposing a vehicle connection to Iffley Street for Warren Green residents which also provides access to Forest Avenue. Access will be limited to project resident by a gated connection that can be operated by a card reader. An emergency over-ride system will be available for the use emergency services wishing to access the site.
Page 9 Stormwater (impervious surface)…Applicant states the Warren Green proposal  limits impervious coverage while a traditional  B-4 commercial development could result in a much higher impervious coverage given the 80% impervious lot coverage standard for this zone. The narrative indicates the Warren Green development  covers 3 acres while  a B-4 development could cover 7.25 acres.  

Staff Comment: 

A B-4 development could exceed the 3 acres of impervious surface for the Warren Green proposal but the degree to which it would is overstated. The basic geometric layout of development (whether commercial or residential) consists of a series of rectangles such as buildings and parking spaces. These elements have certain minimum dimensions.  As can be seen on the plan, the upland area of the B-4 area is irregularly shaped including very narrow sections that could not accommodate parking let alone a building. The surplus land is likely to be “wasted space” which will lower the impervious coverage for commercial uses on the site.

Since 46 percent of the site is already a wetland, the total impervious surface percentage for the entire site will be relatively low compared to the maximum 80 percent coverage.

The Applicant’s assumption of impervious surface also doesn’t take into account green roofs or other methods that could be used in commercial development to mitigate impervious run-off.    

Preliminary Wetland Impact Plan (Dec. 2007)…Attachment 2X-1 to 2X-13  This is a plan showing the land area calculation of  disturbed  wetland areas on the site. The land area calculation is shown for individual building clusters, regraded areas and driveway crossings within wetlands. The plan indicates a total wetland disturbance of 43,431 sq. ft. or just under one acre. Attachment 2-X-15 includes background information on the GPS methodology that was used to locate and measure the wetland impact areas.   

Staff Comment:

Through this submission Applicant has documented their intention to keep wetland disturbance to under one acre. This information has not changed Staff’s view that in the end, wetland disturbance will exceed one acre as discussed later in this report.

Information on Bioretention Systems…Attachment 2X-15
Shoreland Zoning Determination letter from Sebago Technics dated December 20, 2007…Attachment 2X-19 to 2X-22
This letter is in response to a request by City staff seeking clarification of the wetlands report prepared by Sebago Technics. The updated letter states that of the 20 acres of wetland on the site, 3.86 acres is a freshwater wetland (scrub shrub wetland). The letter further states that an adjacent scrub shrub wetland is a “wet meadow” that has been mowed in the past which excludes it as a freshwater wetland under Maine DEP definitions. The letter report states “”there are no freshwater wetlands on this site” as defined by the Maine DEP. A similar statement appeared in the November 2006 wetlands report prepared by Sebago Technics.

Staff Comment: Staff had requested this additional information because the original wetland report did not adequately differentiate between freshwater wetlands and forested wetlands as well as the land area of each wetland type.

Under Maine DEP regulations, a 10 acre freshwater (non-forested) wetland requires a shoreland zoning designation. In 1992 when the City updated shoreland regulations, freshwater wetlands 10 acres or greater were required to be rezoned for shoreland zoning. The DEP supplied a list of 10 acre freshwater wetlands which the City rezoned to shoreland. We were told by the DEP at the time we were obligated to zone only those wetlands on the list. The Warren Green site was not on the list.

The Sebago Technics report states there is a contiguous 3.86 acre freshwater wetland on the property which spills over to a contiguous site. The adjacent scrub shrub wetland according to the Sebago report is not considered to be a freshwater wetland because it is a wetland meadow that has been mowed. Staff has forwarded a copy of the Sebago Technics letter to Michael Morse, Assistant Shoreland Zoning Director of Maine DEP. Mr. Morse states that “certainly wet meadow wetland should be counted as any non-forested freshwater wetland counts toward the 10-acre threshold”.

Dan Goyette, Development Review Engineer, based on the 100 scale wetland classification plan prepared by Sebago Technics, calculates that the total contiguous land area of the 3.86 acre freshwater wetland and the wet meadow discussed above totals between 8.5 and  8.9 acres. The Sebago Technics wetland assessment stops at a property line. Wetlands don’t normally follow property lines so there is a significant chance that the contiguous freshwater wetland is larger and reaches 10 or more acres. A wetlands map from the U.S. Fisheries And Wildlife indicates there is a large corridor of wetlands between this site and I-95.

If a wetland is classified as a shoreland zone, the wetland  is non-buildable and a 75 foot building setback (from the wetland edge) would be required on the upland area. 

The subject wetland is not shown on the zoning map but may qualify as a shoreland zone so where do we seek guidance?

Sec. 14-50(b) (Zone boundaries when uncertain) states:

(b)
The depictions of the shoreland zoning districts and stream protection districts on the Shoreland Zoning Maps are illustrative of the general location of such zones. The actual boundaries of these zones shall be determined by measurement of the distance indicated on the maps from the normal high water line of the water body or the upland edge of wetland vegetation. Where such measurement is not the same as the location of the boundary on the Shoreland Zoning Maps, the measurement shall control, unless the Shoreland Zoning Map indicates that the zone boundary shall follow an existing property line.

Marge Schmuckal, Zoning Administrator, has reviewed the above language in the context of this site.  See Attachment 3-D.  Given the specific language of this section, she believes it would apply to the Warren Green project assuming the wetland was a contiguous 10 acre freshwater wetland.  Her comments are shown below:
“Based upon Dan Goyette’s estimation that the provided contiguous wetlands located only on the Warren Avenue Green site, not including forested wetlands, is between 8.5 and 8.9 acres, it is very likely that the entire contiguous wetlands, including the Warren Green project, encompasses over 10 acres. Such contiguous wetland areas are considered to be regulated under the City of Portland’s Shoreland Zoning Ordinance.  It would warrant the City of Portland to perform an independent assessment of the wetlands when weather allows.”

It appears the site has a large fresh water wetland that if confirmed as 10 acres is eligible for shoreland zoning. A reading of Sec 14-50(b) above indicates that such wetlands should be zoned shoreland zoning. The question of the size of freshwater wetland won’t be settled now until weather permits a further assessment of the wetland, but this symbolizes compounding environmental issues associated with this project including extensive wetlands (40% of the site), the apparent presence of a 10 acre freshwater wetland, an urban impaired stream (Capisic Brook) on the site and serious CSO issues associated with this watershed.

V.
Planning Board Questions Raised At Nov. 13th Workshop

There were a number of questions raised by the Board at the last workshop. The Applicant has submitted supplemental material to address some of these questions. See Section III.  A representative of Public Works, Jim Carmody and Tom Errico will be attending the public hearing to answer specific engineering and traffic questions.

Some specific questions asked of Planning staff from the workshop are shown below:
Q. What is the street frontage of the BJ’s Wholesale Club property? 

R.  The property has 50 feet of street frontage along Warren Avenue. The building is 


set back 500 feet from Warren Avenue as measured from the main driveway to the building.

Q. With limited street frontage and the presence of wetlands is this a viable commercial site?  

R. In a letter dated August 20, 2007 the Applicant’s real estate broker (Thomas Dunham of The Dunham Group) raised this as an issue. The letter states in part: “Due to wetland locations, a user is limited to a very small building with limited parking. There is no way, base on my knowledge, one could put a large auto dealership or retail user on this acreage”. 

The Applicant has also stated that the lack of street frontage hinders visibility from the street, which would affect the desirability of the site for commercial uses, but at the same time, the applicant also submitted a concept plan showing a significant amount of commercial buildings on this site as part of a traffic demand analysis. That plan indicated that there were pockets of upland that could accommodate commercial developments. Perhaps not an auto dealer or large retailer as described in above referenced letter but significant sized development that could accommodate other uses permitted  in the B-4 zone.

To get a fresh perspective on this issue, we discussed the site with Drew Sigfridson, a commercial real estate broker with CBRE/The Boulos Company.  Mr. Sigfridson indicated that the lack of street frontage and corresponding lack of street visibility is a   significant concern with this site. Retailers typically want visibility along a street and except for the corner lots that is not available at this site. Businesses not needing high exposure could be candidates for this site. The concept could be similar to Industrial Way or Evergreen Drive where there is an internal roadway network with a variety of businesses but not retail. 

Another option we discussed was the consolidation of land to abutters. The lack of street frontage could be addressed by consolidating land with properties having frontage along Warren Avenue. This could effectively double the existing depth of commercial lots along Warren Avenue and provide the potential for larger scale developments on these lots. Portland’s business districts have evolved over time and as the Board has seen redevelopment and consolidation of commercial property is quite common as development opportunities arise. If  these sites were redeveloped, parking could be placed on the Warren Avenue side with a building to the rear or flipped with the building in the 
front. Zoning doesn’t control ownership so the question of who might consolidate this land is a private market place decision. This consolidation would enhance the business district in this area and provide greater opportunity for commercial development. We have developed a concept sketch on how this could work.

Q. Is the residential affordable housing density bonus applicable for this project?

R.
The affordable housing density bonus provisions are under division 30 (Incentives for Affordable Housing) of Chapter 14.


Sec. 14-485 defines affordable housing unit for sale as a dwelling unit which:

a. The sale price is affordable to a household earning 120% or less of the U.S. Dept. of Housing and Urban Development moderate income figure for metropolitan Cumberland county Maine for a household of that size; and

b. The resale price is limited by deed restriction or other legally binding agreement for all future sales of the unit to an amount that is affordable to a household earning 120% of the U.S. Dept. of Housing and Urban Development moderate-income figure for metropolitan Cumberland county Maine for a household of that size, as calculated for the year in which the sale takes place.

The applicant has stated that “RRC plans to develop at least one third of the

condominiums as affordable housing, meaning affordable to families making

            80% or less of area median income (AMI). The remaining units will be

            marketed towards Maine State Housing Authority (MSHA) first time 

            homebuyer program which means families making 120% or less of AMI. 

            Warren Green should be considered 100% affordable under Portland’s 

            inclusionary zoning ordinance.” Applicant appears to meet these provisions   

            assuming the deed restriction provision is implemented.

An eligible project under the affordable housing provisions must have the following components:  (a) permissible use (assuming conditional zoning passes); (b) housing is multi-family; (c) project has not received any public funding reduced interest loans or other subsidies; (d) creates new housing units.

Density bonuses are provided for under sec 14-488.  If a project has 25 percent or more of the units as affordable, the project is eligible for a 25 percent density bonus.

VI.
Material Submitted by Applicant for Nov. 13, 2007 Workshop

Since the Planning Board’s April 27, 2007 public hearing and the City Council meeting, the Applicant submitted revised material in support of their proposal. This material was presented at the November 13th workshop. This material is shown as Attachment 2. The revised material includes the following:

Cover letter with a discussion of various issues including their perspective on the comprehensive plan.

Traffic impact assessment (dated August 2007), prepared by William Bray

Staff Comment:  See memo from Tom Errico, Traffic Review Engineer, 

Attachment 3-A.

Façade design building perspectives…3 building designs submitted. Site plan labeled indicating B, C and D building types.

Staff Comment:  These are the first building elevations that have been submitted 

for this project. 

The Dunham Group letter (dated August 20, 2007)…Comments on the marketing of the rear B-4 land.

Staff Comment: Applicant in earlier plan showed the potential for commercial

uses within the B-4 zone. See Attachment 1 (Planning Board Report;    Attachment 2-C-22).    

Information on emergency gate access control using radio transceiver system that would simplify opening of an emergency gate.

Staff Comment: Applicant has been in discussion with Capt. Cass of the Fire 

regarding a radio transmitter system that could be used to open an emergency 

fire lane gate avoiding the time consuming chore of opening the gate on an 

emergency call. Although there are some issues to be resolved this seems to be  

a technically feasible solution. Assuming these issues are resolved it appears 

this would address the Fire Departments concern about access into the site.

While this addresses a technical concern about fire lane gates it doesn’t address 

the issue of  providing connectivity and integrating access into other nearby

streets since a fire lane gate prevents such access. If this zone change were not 

approved and the R-3 zoned portion of the site was developed for housing, it is 

likely vehicle access would be routed to Iffley Street (Belfort Street) or 

Farnham Street as an extension of the neighborhood. It makes sense to associate 

residential development with the existing residential neighborhood, rather than 

segregating the new housing and forcing the major access through the high 

intensity commercial environment of Warren Avenue.

At previous public meetings property owners from the north (Forest Ave.side)  

and the south (Warren Ave. side ) expressed concerns about vehicle traffic being 

funneled to their respective ends of the neighborhood. Rather than funneling 

traffic to one end exclusively a more balanced approach would be to create a 

circulation pattern that could split traffic to both streets. A more balanced 

approach could  include carefully planned traffic calming and streetscape design 

features that could prevent cut-through traffic and control vehicle speed.  

            Since the workshop, the applicant has expanded the gate concept to include a card 

            system that would allow Warren Green resident vehicles access to Iffley Street 

            and Forest Avenue.

Area density calculation for 3 areas of the surrounding neighborhood.

Portland Trail’s letter (dated August 3, 2007)…Trail connections through this site to other public trails is important.

Updated site plan…An updated site plan has been submitted. The same number of units (170 condo units and 5 single family units) are proposed. Five duplex units are proposed along the northerly property line near Iffley Street. 

Building types B, C and D are shown on the plan. Building elevations have been submitted although  not labeled as to building type. Building B is a new building type (2 units stacked over 2 units) replacing  a number of the townhouse clusters. There are 16 B buildings. The remainder of the units are townhouses.

Detention ponds (12) remain a feature of the plan. A number of the ponds have been reconfigured. A pond was added near the second cluster (northerly side)  from  the Warren Avenue entrance.  

Conceptual drainage and grading plan…Conceptual drainage and grading plan was submitted. The concept plan provides a much clearer indication of the grading scheme for the site. 

Staff Comment: In reviewing the plan, thirteen of the building clusters are 

within 0 to 8 feet of the  wetland edge which raises questions whether these 

buildings can be built that close to wetland without further disturbance taking 

place. Given the reality of excavation and regrading activities and the size of 

construction equipment,  further disturbance is likely. A wetland permit is 

required for this site  so the permit and the plan should reflect the reality of   

field conditions and construction practices.     

 Comments from Dan Goyette, Development Review Consultant, are shown 

 Below and Attachment 3-B:

· The project is proposing to disturb less than one acre of wetlands.  A preliminary grading plan has been included in the submission.  The grading plan shows new contours abutting the wetland areas.  In the original wetland delineation report it states that the wetland boundary lines shown are approximate and need to be surveyed for accuracy.  To insure that less than an acre is disturbed a more accurate survey and extensive flagging and control measures will be required during construction.  In addition, retaining walls may need to be used extensively throughout the project.  It is unclear why the applicant is trying to avoid the permitting required with a disturbance of greater than one acre.

· The applicant is proposing to construct detention ponds to control stormwater. This may be difficult due to the high water table.  Additional geotechnical information will be required to insure that this is possible.

VII.
Comprehensive Plan

Role of Comprehensive Plan in Conditional Rezoning
Conditional use rezoning proposals are required to be pursuant to the city’s comprehensive plan. The fundamental question before the Board is whether this proposal is consistent with the comprehensive plan. At previous workshops and public hearings, elements of the comprehensive plan were presented and discussed by the Board.  As sec. 14-60 states: “Nothing in this division shall authorize either an agreement to change or retain a zone or a rezoning which is inconsistent with the city’s comprehensive plan” 

During the conditional zoning process, the Board typically requests that a site plan be submitted to better understand and evaluate the proposed use, the proposed scale and massing of the proposal and the context of the proposal in terms of the surrounding neighborhood. While this information can be helpful and inform the process as to the feasibility and impacts of a development proposal as well as the need for specific conditions, the central question in a conditional zone process is whether the zone change is consistent with the comprehensive plan. 

While it is important to understand the existing site conditions and the development program, the first question the Board must answer is whether the proposal is consistent with the comprehensive plan. If the zone change is consistent with the comprehensive plan, the second question is what conditions should be incorporated into the text of the conditional zone.  A site plan can be a valuable resource in determining and framing appropriate conditions for the rezoning.  As discussed at the previous workshop, the purpose of Tuesday’s public hearing will be to consider whether the zone is or is not consistent with the Comprehensive Plan.
Summary of Original Planning Board Recommendation

The Planning Board voted 6-0 (Patterson absent) not to recommend approval of the proposed conditional zone change. A summary of the Board’s recommendation is shown below with further discussion of specific comprehensive plan elements in the pages that follow.

There is nothing unique or compelling about the B-4 parcel to justify this zone change. If there is something unique about this property (and the Board couldn’t find one) it has to be more than just a large undeveloped parcel. Simply adjusting the B-4 zone line to include more R-3 is not justified. It is inconsistent to say no to the conditional zone but then approve an extension of the R-3 zone into the B-4.

The rezoning runs counter to the Comprehensive Plan policy of reserving certain land in the City for   highway oriented businesses and other commercial uses (such as big boxes, car dealers, auto body shops) as expressed in the B-4 purpose section. This zone provides a home for a variety of larger commercial uses or “gritty” businesses that may not be appropriate for other commercial zones districts in the city. 

There is a limited amount of land in the city designated B-4.  The B-4 is the only commercial zone (B-1 to B-7) that does not permit residential uses because of its legislative intent. Prior to Warren Avenue’s designation as B-4, this area was   zoned I-2 industrial, which attracted a number of businesses (auto body, truck repair) which needed elbow-room from residential areas given their uses and activities.  Housing shouldn’t be developed at the expense of business zoned land when it is specifically zoned to exclude such housing. Housing may occur in other appropriately zoned business zones. The Board didn’t hear an argument that the property could not be developed separately for housing in the R-3 and business in the B-4. 

In 1996 the City Council adopted a series of zoning and text amendments to implement the policies of the Industry and Commerce Plan. The Industrial zones of I-1 and I-2 were the existing zones along Warren Avenue in 1994. The report to the City Council commented “ the corridor contains a wide range of retail, service and industry uses which appear to thrive on the passing traffic and visibility from Warren Avenue and the Maine Turnpike. For this reason, this area is proposed to be rezoned to the B-4 Commercial Corridor zone.” Neither the Planning Board nor the City Council recommended any changes to the list of permitted uses in the B-4 zone, which does not include residential uses. 

The broader city-wide goal of encouraging housing is good but the fundamental question of whether this project concept is viable has not been answered. There are 6 other commercial zones (B-1 to B-7) in the city, which can accommodate housing.

Comprehensive Plan Elements Relating to Warren Green Conditional Zone 

Key elements to the Portland’s Comprehensive Plan applicable to this conditional zoning request include sections on housing, transportation, Portland Industry and Commerce Plan, Capisic Brook Greenbelt/Stormwater Abatement Study, Shoreland Zoning, R-3 Residential Zone, FH Flexible Housing Overlay Zone and B-4 Commercial Corridor Zone.  Staff comments as appropriate are provided below.

Volume I Excerpts from Portland Comprehensive Plan, Goals and Policies

1.
Housing
Housing: Sustaining Portland’s Future was adopted as an element of the City’s comprehensive plan on November 18, 2002.  Excerpts of the plan are highlighted below.

Portland Seeks to Grow:  Portland’s population has remained stable over the past two decades while the rest of Cumberland County grew.  Thus, Portland has experienced a decline in its share of the County’s population and employment.  Growth is a part of sustaining Portland as a healthy city and maintaining its role as the economic, cultural, and residential center for the region.  Appropriate growth is needed to provide housing near employment centers, support public transportation, attract families with children, expand the tax base, and stabilize neighborhoods.

Policy #1:  
Ensure that an adequate supply of housing is available to meet the needs, preferences and financial capabilities of all Portland households, now and in the future.

· Encourage higher density housing located near services, such as schools, businesses, institutions, employers, and public transportation.

Policy #3:
Maintain and enhance the livability of Portland’s neighborhoods as the City grows and evolves through careful land use regulation, design and public participation that respects neighborhood integrity.

· Support Portland’s livable neighborhoods by encouraging a mix of uses that provide needed goods and services, within walking distance of most residents.

· Encourage innovative new housing development which is designed to be compatible with the scale, character, and traditional development patterns of the City’s residential neighborhoods.

· Encourage new housing development in proximity to neighborhood assets such as open space, schools community services and public transportation.

Policy #5:
Portland should encourage sustainable development patterns and opportunities within the City by promoting efficient land use, conservation of natural resources, and easy access to public transportation, services, and public amenities.

· Maximize development where public infrastructure and amenities, such as schools, parks, public/alternative transportation, sewer lines and roads exist or may be expanded at minimal costs.

· Create new housing to support Portland as an employment center and to achieve an improved balance between jobs and housing.

Comment:  The Applicant is proposing a 175 unit residential development with at least 30% of the units being affordable.  The Applicant’s proposal appears to meet the broader goal of providing housing particularly affordable housing.  While a rezoning proposal may meet this particular policy, a more fundamental question is whether the development proposal or rezoning is appropriate for a particular site.  One policy such as housing cannot be viewed in isolation, it must be reviewed in the context of the entire comprehensive plan document.

Policy #3 references housing development “which is designed to be compatible with the scale, character, and traditional development patterns of the City’s residential neighborhoods.”

Comment:   As discussed earlier, concerns have been expressed whether this zone change proposal is compatible with the scale, character and traditional development pattern of the City’s residential neighborhoods.  The development pattern of the surrounding neighborhood is more of a grid street network.  Design and site layout modifications might yield a project that is more compatible with and integrated with the adjacent residential neighborhood. 

Several references are made to housing development being in proximity to schools, parks, community services and public transportation.  The site is close to Riverton School and associated services including recreation and a library.  Warren Avenue is not served by METRO.  METRO service is available on Forest Avenue.

2.
Portland Industry and Commerce Plan, 1994, excerpts from adopted plan


Goals:

1. Strengthen and Diversify the Economic Base

· Create a variety of job opportunities for the full spectrum of the labor pool

· Strengthen and diversify the tax base

2. Improve the Quality of Life

· Preserve, protect and strengthen neighborhoods

i. Compatible development

ii. Confidence/peace of mind regarding our industrial neighbors

· Reduce tax burden on residential property owners

· Make Portland attractive to new residents and business. 

Comment:   In 1996, the City Council adopted a series of zoning text and map amendments to implement the policies of the Industry and Commerce Plan.  The Industrial zones of  I-1 and I-2 were the existing zones along the Warren Avenue Corridor in 1994.  The report to the City Council included the following description of the corridor:

…the corridor contains a wide range of retail, service and industrial uses which appear to thrive on the passing traffic and visibility from Warren Avenue and the Maine Turnpike.  For this reason, this area is proposed to be rezoned to the B-4 Commercial Corridor zone.  

At the same time, the City Council amended the text of the B-4 zone, so that it no longer restricted industries to those employing less than 25 people.  Neither the Planning nor the City Council recommended any changes to the list of permitted uses in the B-4 zone, which does not include residential uses. 

3.
Transportation

A Time of Change: Portland Transportation Study is an element of the City’s Comprehensive Plan. This document reviews a variety of transportation issues within the City including neighborhood land use, street networks, mass transit, travel demand management, arterials in neighborhoods, pedestrians and bicyclists among other topics.

As discussed previously this plan recommends that the City promote the interconnection of neighborhood streets and pathways, so there are multiple paths of travel to get to destinations within and between neighborhoods by foot and bicycle as well as auto. This issue is discussed in more detail in the Circulation section of the original Planning Board report.

The Transportation Plan indicates within Portland land use has been decentralizing for at least 30 years, making transportation by foot, bicycle, and bus more and more unlikely. One of the recommended policies states “the City should allow development along transit corridors and near community commercial centers to evolve at a density sufficient to make public transit, walking, and biking viable options. Such density should be coupled with policies that encourage or maintain a healthy share of owner-occupancy in these areas as well as compatible site design.”

Comment: Street connectivity and related issues are discussed in some detail in the original Planning Board Report.  At previous public meetings property owners from the north (Forest Avenue side) and the south (Warren Avenue side) expressed concerns about traffic being funneled to their respective end of the neighborhood.  A more balanced and creative approach could include carefully planned traffic calming and streetscape design measures that could address cut-through traffic concerns and control vehicle speed.

The applicant is proposing a card gate system for the emergency lane near Iffley Street.

Warren Green residents would be issued access cards to open the gate and gain vehicle access to Iffley Street and Forest Avenue.

The plan will presumably incorporate the Portland Trail system into the site.

4.
Capisic Brook Greenbelt/Stormwater Abatement Study 

The City is involved in an ongoing program to improve surface water quality and addressing sewer overflow abatement issues. The Capisic Brook Greenbelt/Stormwater Abatement Study highlights stormwater management as a key factor in controlling flooding and combined sewer overflows in the Capisic Brook Watershed. Capisic Brook is an urban impaired stream .ve water quality in the brook, and ultimately Casco Bay, by eliminating CSO discharges and reducing nonpoint source discharges, using the natural environment to reduce pollutant loads where possible. Additional goals include enhancing wildlife habitat, controlling watershed flooding, and providing recreational opportunities for the community” 

Comment: Since the last public hearing, the Applicant has had discussions with Public Works on this issue. Michael Farmer, Project Engineer, comments on these discussions are presented below and Attachment 3-C:

DPW previously stated that there is a stream channel that flows into the City’s sewer on the Warren Green project site and that, as a condition of approval, the applicant should be required to eliminate this inflow source into the sewer system by plugging the inlet pipe and diverting the stream flow back into the historical and original stream channel.  The applicant’s consultant has objected to this requirement, because they feel that the additional runoff in the historical channel may contribute to flooding of property near Warren Avenue.

I discussed this issue with Andrew Johnson, consultant for the applicant, by telephone.  We tentatively agreed to a compromise that would address their concern about flooding and the City’s long term goal to eliminate the surface runoff flowing into the City sewer system.  This compromise would require the following:

· The applicant shall make all grading, drainage and stream channel improvements on its project site necessary to handle the stream flow on the site and the runoff from the original, historical drainage area assuming that all such flow will be in the original stream channel.

· However, the applicant does not have to plug the pipe that funnels the stream flow into the City sewer system.  The City would be responsible for blocking off this pipe, at such time as it feels that the original stream channel can handle the additional flow.

· The applicant shall grant the City easements for the original stream channel and the west side interceptor sewer, which cross the project site.

Additional Comment: The City is under a legal obligation to perform a number of sewer separation projects based on a consent decree with the United States Environmental Protection Agency and the Maine Department of Environmental Protection Agency. The Capisic Brook study is the master plan to help address these issues along this stream.

On October 29, 2007 the City Council held a workshop on the CSO program. Although the City has been working on the CSO issue for a number of years ($41 million spent in improvements since 1994), the pace of progress hasn’t met the expectations of the EPA and the DEP. To avoid legal action from these agencies and others, the City is considering spending $60.9 million in general obligation bonds during the calendar 2008 
through 2013 year on CSO improvements. Attachment 4 is the memo (CSO Implementation Plan) from the Council’s workshop. As we continue our review of the conditional zone proposal for the Warren Green site, we will review this project in light of needed improvements to address the environmental quality of the Capisic Brook corridor  

5. Portland Shoreland Zoning Amendment

The goal of Shoreland Zoning according to the Comprehensive Plan “is to further the maintinence of safe and healthful conditions; prevent and control water pollution; to protect fish spawning grounds, aquatic life, bird and other wildlife habitat; protect buildings and lands from flooding and accelerated erosion; protect archaeological and historic resources; protect commercial fishing and maritime industries; protect freshwater and coastal wetlands; control building sites, placement of structures and land uses; conserve shore cover, and visual as well as actual points of access to inland and coastal waters; conserve natural beauty and open space; and anticipate and respond to the impacts of development in shoreland areas.”
One of the policies for Shoreland Zoning is to “zone ten acre freshwater wetlands for shoreland zoning.”
As discussed on page 5 of this report, there is a large contiguous freshwater wetland that straddles the Warren Green site and several other properties. Based on our calculations the freshwater wetland is a minimum of 8.5 acres and is likely to be larger since the wetland report did not trace the full extent of the wetland beyond a certain property line. If it is confirmed that the freshwater wetland is 10 or more acres, the applicant’s conditional zoning proposal (as submitted) would be inconsistent with this section.
Volume II Excerpts from Portland’s Comprehensive Plan, Future Land Use Plan, Implementation Plan

1.
R-3 Residential

Location:  The Residential R-3 zone is a medium density zone, which is found extensively throughout off-peninsula neighborhoods (both outer and inner ring areas), such as Riverton, North Deering, East Deering, Nason’s Corner and Libbytown.

Discussion:  The purpose of this zone is to provide for medium-density residential development characterized by single-family homes on individual lots and also to provide for planned residential unit developments (PRUD) on substantially sized parcels.  Single-family multiple- or single-component manufactured housing is allowed on individual lots in separate ownership.  Such development shall respond to the physical qualities of a site and complement the scale, character and style of the surrounding neighborhood.  In addition to the permitted residential uses in R-1 and R-2, the R-3 zone allows planned unit developments with horizontally attached dwelling units.  The minimum lot size is 6,500 square feet, which is also the allowable density for PRUDs as calculated based the net land area (wetlands, watercourses, stormwater retention areas, inaccessible areas, steep slopes and easements deducted from land total).  

Potential text amendments will be considered to update the residential zones in conformance with the recommendations of Housing:  Sustaining Portland’s Future.

R-3 Land Data 

Zone area (citywide):  3,014.8 acres (25.64% of total land)

Vacant land suitable for development:  397.16 acres

Vacant land # of potential lots:  1,935 lots

Vacant land est. max # of SF and MF housing units:  2,661

Vacant land as % of zone:  13.17%

2.
FH Flexible Housing Overlay Zone
Location:  There are three general areas with the Flexible Housing Overlay Zone.  Flexible housing zones are found on outer Congress Street, on both sides of outer Ocean Avenue, and between Warren and Forest Avenues.

Discussion:  The intent of this classification is to establish an overlay zone in which manufactured housing development is permitted in addition to those uses permitted tin the underlying residential zone.  The purpose of this division is to accommodate additional housing types in appropriate areas of the City, while protecting the value and integrity of established residential neighborhoods and ensuring a balanced and orderly pattern of residential development.  No changes to this zone are anticipated at this time.

3.
B-4 Commercial Corridor

Location:  The B-4 zone encompasses both sides of Warren Avenue and the business areas along Riverside Street from Brighton Avenue to just beyond Warren Avenue.  One small B-4 area is applied to the former Nissan’s Bakery facility on Washington Avenue.

Discussion:  The zone provides appropriate locations in the City for the development and operation of businesses catering primarily to highway-oriented trade along major arterials (uses which have market areas which are primarily dependent on the regional highway network or serve a regional or larger market.)  The B-4 zone also provides opportunities at appropriate locations for large-scale commercial uses and commercial uses that require larger land areas to accommodate their operations.  The full range of business uses are permitted in the B-4 zone, including automobile services, dealerships and major gasoline service stations.

4.
B-4 Land Data 
Zone area (citywide):  405.0 acres (3.44% of total land)

Vacant land suitable for development:  86.17 acres

Vacant land # of potential lots:  94 lots

Vacant land as % of zone:  21.28%

Comment:  Of the 7 business zones (B-1 to B-7), the B-4 is the only commercial zone that doesn’t permit residential uses.  This is reflective of the zone’s function and the type of uses allowed in the district.  It is the most flexible of all the commercial zones. The B-4 is limited to portions of Warren Avenue, Riverside Street, Johnson Road and a small area on Washington Avenue (former Nissan’s Bakery facility.)  The B-4 districts are rather limited in land area.  The zone provides a “home” for variety of commercial uses (such as big boxes, car dealers, auto body shops) as expressed in the B-4 purpose section.  Containing highway related or large scale commercial uses requiring larger land area uses along major arterials limits their impact to the community in general.  This zone provides a home for a variety of large commercial or “gritty” businesses that may not be appropriate for other commercial districts in the City.
The B-4 section of the Applicant’s property (17 acres) is likely one of the largest vacant B-4 parcels left in the City.  According to the comprehensive plan there were 86.17 acres of vacant land suitable for development in the B-4 zone.  The proposed zone change eliminates the possibility of this land being used for B-4 uses in the future except for the 2 lots near Warren Avenue. 

The Applicant has submitted a conceptual layout plan for the B-4 section of the site showing a commercial development of the site.  See Attachment 2-C-22.  While the plan may underestimate the number of spaces needed for a 4 story hotel and a 50,000 sq. ft. office building (in reality one might have to reduce the size of the building) it does show the commercial development potential of this site.

Misc. Comprehensive Plan Related Issues

The Applicant in a submission dated March 2007 provided background information regarding the relationship of their project to the comprehensive plan. A number of those issues are discussed in the previous section of this report.     

Mixed use is referenced in various sections of the comprehensive plan as a desirable trait. The Applicant describes Warren Green as a “mixed use” development. The 175 housing units are well documented but the Applicant hasn’t been clear on what uses are proposed for the two lots near Warren Avenue. Ideally in this situation a mixed use development has uses that compliment one another such as day care, retail uses, neighborhood services or an employer. The Applicant has been unclear what the proposed uses are and how they relate to the remainder of the residential development. Is this a mixed use development or is it a residential development that just happens to have two commercial lots on Warren Avenue?

Summary

This is the second public hearing the Board has held on the proposed conditional zoning.  The applicant has submitted additional information in support of the zone change.  A summary of the Board’s original recommendation is shown on pages 11 to 12 of this report.  There remain a variety of comprehensive plan issues associated with the zone change.

The Board is asked to make a recommendation to the City Council whether the conditional zone is or is not consistent with the Comprehensive Plan.

VIII.
Motions for the Board to Consider
On the basis of plans and information submitted by the Applicant and the information contained in Planning Report #9-08 and testimony presented at the Planning Board public hearing, the Board finds:

· The proposed Warren Green conditional zoning (is or is not) in conformance with the City of Portland Comprehensive Plan and therefore (recommends or does not recommend) approval of the proposed conditional zoning to the City Council.

Attachments
1.
Planning Board Report to City Council on Warren Green Conditional Zoning 
(#32-07)

2X.
New Material Submitted by Applicant for January 22, 2008 Public Hearing
2.
New Material Submitted by Applicant for November 13, 2007 Workshop

3.
Staff Review Comments


3-A.
Tom Errico, Traffic Review Engineer, dated September 27, 2007


3-B.
Dan Goyette, Development Review Engineer, dated September 27, 2007 


and January 11, 2008

3-C.
Michael Farmer, Project Engineer, dated September 20, 2007 and 



January 18, 2008

3-D.
Marge Schmuckal, Zoning Administrator, dated January 16, 2008

4.
Memo of CSO Implementation Plan to City Council, dated October 29, 2007

5.
Memo from, Michael Morse, Maine DEP, dated January 11, 2008
6.
Additional Written Public Comment
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