MEMORANDUM OF AGREEMENT
AND 

RELEASE OF REVERTER

This Agreement is entered into this ____ day of ___________, 2009 between the STATE OF MAINE, acting by and through its Department of Transportation, having an address of 16 State House Station, Augusta, Maine 04333-0016 (“MaineDOT”),  WEBBER ENERGY GASOLINE, having an address of P.O. Box 929, 700 Main Street, Bangor, Maine 04402-0929 (“Webber), and MASTORAN RESTAURANTS INCORPORATED, having an address of 822 Lexington Street, Second Floor, Waltham, Massachusetts, 02452 (“Mastoran”) relating to certain property located in Portland, Cumberland County, Maine as described below:
Whereas, Webber is the fee owner of a certain parcel of land located on the corner of Larrabee Road (also known as State Highway “127”) and Riverside Street in the City of Portland (the “Subject Property”), formerly improved with a gas station and convenience store, and now improved with a fast food restaurant; and 

Whereas, the Subject Property is currently served by two access points; one onto Larrabee Road (the “Larrabee Access”) and one onto Riverside Street (the “Riverside Access”.  The City of Portland (the “City”) has jurisdiction to grant or deny entrance permits in the Urban Compact Zone, which includes both of these access points; and 
Whereas, the Riverside Access is currently approved by the City as a full access entrance, permitting right and left turn maneuvers. 

Whereas, MaineDOT prohibited access to and egress from Larrabee Road adjacent to the Subject Property pursuant to its Notice of Layout and Taking recorded on April 28, 1970 in Book 3124, Page 783 of said Registry of Deeds; and 

Whereas, through a Release Deed from MaineDOT to Webber dated November 10, 1993 and recorded in Book 11096, Page 158 of said Registry of Deeds (the “Release Deed”), MaineDOT released its control of access rights along the northerly line of Larrabee Road from Station 227+08 to Station 227+58, subject to a reversionary clause that provides for such control of access rights to return to MaineDOT in the event the Subject Property is no longer used as a gasoline service/convenience store; and 

Whereas, Webber has entered into a ground lease of the Subject Property with Mastoran, who has converted the use of the Subject Property to a fast food restaurant (the “Property Conversion”).  The Property Conversion has implemented the reversionary clause in the Release Deed and returned control of the Larrabee Access to MaineDOT; and 
Whereas, after the Property Conversion, Webber and Mastoran wish to continue the use of both the Riverside Access and the Larrabee Access; and    

Whereas,  MaineDOT is willing to release any rights it may have pursuant to the Release Deed due to the Property Conversion in exchange for Webber and Mastoran agreeing to restrict the Riverside Access to a “right in/right out” access point. 
Now therefore, by execution hereof, the parties hereto agree to the following terms and conditions: 

1. Webber and Mastoran agree to restrict the Riverside Access to a so-called “right in/right out” access point (the “Restricted Design”).  The Restricted Design shall be controlled through the use of signage and triangular island to be constructed in the entrance.  MaineDOT shall not, at this time, require Mastoran or Webber to install an island on Riverside Street or other traffic control device at this access point to impede illegal left-hand turns, subject to the monitoring conditions outlined below. 
2. MaineDOT releases any rights of reversion that it may have pursuant to the said Release Deed recorded in Book 11096, Page 158 of the Cumberland County Registry of Deeds (the “Reversion Release”) subject to the following conditions; 
a. MaineDOT shall monitor the Riverside Access operating under the Restricted Design for accident activity for a period of one year, beginning on April 1, 2010 and running through March 31, 2011 (the “Monitoring Period”);  
b. If three or more reportable accidents occur at the Riverside Access as a result of a traffic movement involving a left turn in or a left turn out of the Riverside Access (the “Reportable Accidents”) during the Monitoring Period, MaineDOT reserves the right to require Webber and Mastoran to:

i. Install at their own expense an appropriate traffic control island on Riverside Street to prevent such left turn maneuvers, together with construction of any necessary road improvements and lane additions required to accommodate the island;  or 
ii. After 30 days notice to Webber and Mastoran, seal off the Riverside Access.  
c. In the event Webber and Mastoran fail to comply with MaineDOT’s requirements then MaineDOT reserves the right to physically close the Riverside Access.  
d. In the event there are not three or more Reportable Accidents as defined herein during the Monitoring Period, MaineDOT shall not require additional physical alterations to the Riverside Access.  

3. The parties acknowledge that this Release and Agreement shall be recorded by MaineDOT at said Registry of Deeds, and Webber and Mastoran agree to cite the recording reference on the site plan that will be filed with the City.   
4. The parties acknowledge that, unless any additional use of the Subject Property results in an increased number of Average Daily Trips sufficient to require MaineDOT’s approval of a Traffic Movement Permit, the City has ultimate jurisdiction over the Larrabee Access and the Riverside Access, and nothing herein shall be construed to imply that the City has released any rights it may have to restrict or police the Larrabee Access or the Riverside Access in any manner.  
IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed by the persons thereunto duly authorized as of the day and year first above written.  






WEBBER ENERGY GASOLINE

__________________________
By:________________________________

Witness



Print name:__________________________






Its_________________________________






Duly authorized



            

MASTORAN RESTAURANTS

 INCORPORATED

__________________________
By:________________________________

Witness



Print name:__________________________ 






Its_________________________________






Duly authorized






STATE OF MAINE






Department of Transportation

________________________
By:_____________________________

Witness



David A. Cole, Commissioner






Duly authorized
STATE OF MAINE 

COUNTY OF KENNEBEC              ____________________________________, 2009

Personally appeared the above-named David A. Cole, Commissioner of the State of Maine Department of Transportation, and acknowledged the foregoing instrument to be his free act and deed in his said capacity and the free act and deed of the State of Maine.







Before me, 

 ________________________________







Notary Public/Attorney at Law

Print Name:

My commission expires:
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