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CITY OF PORTLAND
M E M O R A N D U M

TO:

Chairperson Bill Hall and Members of the Planning Board

FROM:
Gary C. Wood, Corporation Counsel

DATE:
June 10, 2010

RE:

Use of 978 Washington Avenue as a Place of Assembly
BACKGROUND


The owners of 978 Washington Avenue have applied for a conditional use permit to use the first floor of the building as a place of religious assembly in an R-5zone as allowed by city ordinance (see Chapter 14, Sec. 14-118(b)(3))
.  That use became a permitted conditional use in the R-5 zone and in the other R-zones on January 4, 2010 as a result of ordinance amendments approved by the Planning Board and City Council.  The prior use was as a T.V. repair shop.  The ordinance amendments included a requirement that “the proposed use shall be subject to the requirements of Article V (Site Plan) of this ordinance (see Section 14-118(b)(3)).


The purpose of this memo is to inform you that it is my legal opinion, after consulting with the City’s Zoning Administrator, Marge Schmuckal, that this particular application does not require the filing and approval of a site plan because the lot has been returned to its original configuration consisting of a relatively small graveled parking area with the rest of the lot consisting of a lawn and because the property owner did less than 5,000 sq. ft of alterations inside the building.


I have attached an aerial photograph taken several years ago which was the basis upon which the lot was returned to its original configuration.  The reconfiguration work was done after city staff from the zoning enforcement officer (Marge Schmuckal), Building Inspections (Tammy Munson), Fire Department Inspections (Keith Gautreau) and Corporation Counsel’s Office (Gary Wood) visited the site with the property owner and one of its attorneys, Zach Heiden of the Maine Civil Liberties Union and made measurements inside and outside of the building.


During that inspection, staff laid out on the face of the earth the area that could be returned to a gravel parking area and that is the precise area that the owners have recreated along with the surrounding lawn.


As part of the City’s interaction with the property owners, they and their legal representative asked me if the City would be subject to site plan filing requirements if they returned the lost to its original configuration.  After consulting with Marge I told them that they are not subject to the site plan requirements for two reasons: (1) returning the lot to its original configuration takes it out of the “construction of a parking lot” standard that triggers minor site plan review; and (2) the site plan ordinance has exemption for alterations inside a structure, when a change of use occurs, for changes of less than 5,000 sq. ft. 

This project is neither a major development nor a minor development as defined by the site plan ordinance (Article V) in Chapter 14.


For major developments the square footage trigger for changes in use is 10,000 sq. ft. or more in any existing building cumulatively within any three year period (See section 14-522 (d)).
On the other hand, a minor development is defined as:



(b)
The construction of any parking area; and



(f)
A change in the use of a total floor area of between




5,000 and 10,000 square feet in any existing building



cumulatively within any three-year period.


In this specific case, as described in further detail above, the applicants’ have not constructed a parking area.  

Moreover, during the inspection conducted by city staff we carefully measured the area in which the change of use had occurred which is inside the front of the building that had previously served as the entryway and business area for the T.V. repair shop.  The area of the building that was changed for the purpose of accommodating the use as a mosque was 766 square feet. 


There was an additional storage area of approximately 300 sq. ft. but that may or may not have been an actual change in the use since the T.V. repair shop may have also used it as a storage area and there were no new partitions or doors or walls that suggested that the space had been reconfigured to accommodate a different use.


In conclusion because the change in the use of the total floor area in this specific property from that of a T.V. appliance repair shop to a Mosque is less than 5,000 sq. ft., it is not a major or minor development under the site plan ordinance, and therefore it is not subject to site plan review or site plan requirements.

� The Planning Board’s authority to review this particular conditional use application flows from Section 14-118(b) which in relation to institutional uses states as follows:





 	Any of the following conditional uses provided that, notwithstanding section 14-474(a)


	(conditional uses) of this article, or any other provision of this Code, the Planning Board�	shall be substituted for the board of appeals as the reviewing authority:


	. . . 


	


	3.	Places of assembly;


� Prior to the reconfiguration of the lot to its previous condition, the owners had without any permits or approvals paved a major portion of the lot.  In working with the property owners the City offered them two options: one of which was to file a site plan and retain some or all of the paved parking area but to reconfigure it in such a way that stormwater would be captured and put into a city stormwater system; or two, return the lot to its prior configuration.  The property owners chose the second option and the work necessary to accomplish it was completed on 		 with the City inspecting and signing off on that work.
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