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Ann Machado - Bay Street

From: "Tom Jewell" <tjewell@jewellandboutin.com>
To: "Ann Machado" <AMACHADO@portlandmaine.gov>
Date: 12/9/2010 2:44 PM

On behalf of Bay Street Realty Trust, | withdraw the two pending appeals to the ZBA. The issues those sought to
address are moot do to the acquisition of the neighboring property from the City and the issuance of the
building permit.

Thomas F. Jewell, Esq.
Jewell & Boutin, P.A.
477 Congress Street
Suite 1104

Portland, ME 04101
Tel: (207) 774-6665
Fax: (207) 774-1626

This e-mail message together with any attachments is confidential and is subject to the attorney-client privilege
and every other privilege. The intended recipient should print a copy of this message and then delete it. [f you
are not the intended recipient, you must not review, retransmit, convert to hard copy, copy, use or disseminate this
e-mail or any attachments to it. If you have received this e-mail in error, please immediately notify us by return e-
mail or by telephone at (207) 774-6665 and delete this message. Please note that if this e-mail message contains a
forwarded message or is a reply to a prior message, some or all of the contents of this message or any attachments
may not have bcen produced by Jewell & Boutin, P.A. This notice is automatically appended to each e-mail
message leaving Jewell & Boutin, P.A. Thank you.
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Ann Machado - 34 Bay Street

From: "Tom Jewell" <tjewell@jewellandboutin.com>
To: <amachado@portlandmaine.gov>

Date: 5/4/2010 12:18 PM
Subject: 34 Bay Street

Per our conversion, until we get an answer on our effort to buy a portion of the adjoining property from the City,
please do not place the interpretation appeal or variance on the ZBA agenda. | will let you know as soon as we
receive an answer to our purchase request.

Please confirm that you received this email.

Thaomas F. Jewell, Esq.

Jewell & Boutin, P.A,

477 Congress Street, Suite 1104
Portland, Maine 04101

Tel: (207) 774-6665

Fax: (207) 774-1626
tjewell@jewellandboutin.com

This e-mail message together with any attachment is confidential and is subject to the attorney-dient privilege
and every other privilege. The intended recipient should print a copy of this message and then delete it. If you
are not the intended recipient, you must not review, retransmit, convert to hard copy, copy, use or disseminate
this e-mail or any attachments to it. If you have received this e-mail in error, piease immediately notify us by
return e-mail ar by telephone at (207) 774-6665 and delete this message. Please note that if this e-mail
message contains a forwarded message or is a reply to a prior message, some or all of the contents of this
message or any attachments may not have been produced by Jewell & Boutin, P.A. This notice is automatically
appended to each e-mail message |leaving Jewell & Boutin, P.A. Thank you.

RECEIVED

MAY - 4 2010

Dept. of Building Inspections
City of Portland Maine

file://C:\Documents and Settings\amachado\Local Settings\Temp\XPgrpwise\4BE0107BPor... 5/4/2010



City of Portland, Maine
Department of Planning and Urban Development
Zoning Board of Appeals
Interpretation Appeal Application

Applicant Information: Subject Property Information:
Bay Street Realty Trust 34 Bay Street

Name Property Address
c/o Jewell & Boutin, P.A. 156-B-14

PDusiness Name Asgessor's Reference (Chart-Block-Lot)
477 Congress Street, Suite 1104

Address Property Owner (if different):

Portland, Maine 04101

< < Name <

(207) 774-6665 - '

Telephone Fax Address

Applicant's Right, Title or Interest in Subject Property
Owner

{e.g. owner, purchaser, ete): Telephone Fax

Current Zoning Designation: __ R-3 Disputed Provisions from Section 14 - 433

Existing Use of Property: Order, declsion, determination, or interpretation under
vacant dismrte:

March 4, 2010 letter denying

building permit

Type of Rellef Requested RECEIVED

Determination that lot is "lot of record"

and buildable per 14-433 \ APR -2 2010

Dept. of Building inspections
City of Portiand Maine

NOTE: If site plan approval is required, attach preliminary or final site plan.

The undersigned hereby makes application for the relief above described, and certified that all information
herein supplied by his/her is true and correct to the best of his/her knowledge and belief.

@M/ﬂ/ 21/ 210
Signature of A Date { ’




JEWELL & BOUTIN, P. A.
Attorneys at Law
477 Congress Street
Suite 1104
Portland, ME 04101-3427

www.jewellandboutin.com

Thomas F. Jewell E-mail: tjewell@jewellandboutin.com Telephone: 207-774-6665
Daniel W. Boutin E-mail: dboutin@jewellandboutin.com Fax: 207-774-1626
April 2, 2010
HAND DELIVERED
City of Portland

Attn: Ann Machado, Zoning Specialist
389 Congress Street, Room 315
Portland, Maine 04101

Re: 34 Bay Street; Map 156-B-14
Dear Ann:

Enclosed please find an Interpretation Appeal of the building permit denial for Bay Street
Realty Trust at 34 Bay Street pursuant to your letter dated March 4, 2010. A separate request for
a Variance is also being filed.

We do not take issue with the interpretation of the parking requirements, and will submit a
revised plan showing compliance with the provisions of Sec. 14-336(a).

However, we submit that this particular property is a grandfathered “lot of record” pursuant
to Sec. 14-433 and therefore the “lot width” requirement of Sec. 14-90(f) does not apply. In
addition to the parking, failure to meet the lot width was the only reason that the building permit
was denied.

Under Section 14-433:

Any lot of record as of June 5, 1957, and held under separate and distinct ownership from
adjacent lots and having a street frontage of forty (40) feet, or to which a means of access
has been previously approved by the city council as provided elsewhere in this article, may
be considered a buildable lot in any residential zone except as provided below for island
residential zones, with a minimum lot size of five thousand (5,000) square feet, .......
provided that the applicable yard dimensions can be met.

Under Section 14-433, a parcel is a “lot of record” and buildable as long as: (1) it was in
existence as of 1957; (2) it has been held under separate, distinct ownership from adjacent lots since
1957; (3) it has a minimum street frontage of 40 feet; and (4) it meets the applicable yard dimensions.
The lot is question meets all of these standards.



City of Portland
Ann Machado, Zoning Specialist
April 1, 2010

Page 2

The R-3 Zone in Sec. 14-90(a)(1) requires a minimum lot size of 6,500 square feet, “except as
provided for lots of record is (sic.) section 14-433.”  AsI understand the denial of the permit in
issue, the Zoning Administrator has determined that since the lot in question does meet the minimum
lot size of the R-3 zone, that relief under Sec. 14-433 is not available. I find no support in the
Ordinance that states that relief under Sec. 14-433 is only applicable if the lot in question fails to meet
the minimum lot size requirement of 6,500 square feet.

The above interpretation of the Zoning Administrator leads to the incongruous result that if
the applicant had a smaller lot with about 100 feet of depth and 5,800 square feet, rather than the lot
in question’s 150 feet of depth and 8,700 square feet, with each lot the being same width, that the
smaller lot would be grandfathered and buildable but the larger lot would not be.

I am enclosing copies of deeds back to the 1930’s showing the separate ownership of this lot,
and a copy of the recorded plan from the Cumberland County Registry of Deeds, Plan Book 8, Page
99, circa 1895, showing the same lot.

“Yard dimensions,” that must still be met under Sec. 14-433, are the yard set-back
requirements under Sec. 14-90(d) for front, rear and side yards. It is clear under the Ordinance that
“lot width” as required under Sec. 14-90(f) is not a “yard dimension™ and therefore not applicable to a
lot of record as defined by Sec. 14-433.  The definition section of the Ordinance, Sec. 1447 defines
“yard” as unoccupied space, whereas the “lot width” is a dimension that includes occupied space
where the building is located.

The applicant is attempting to buy some adjoining vacant land, which is owned by the City. If
successful, there would be no necessity to hear this appeal. Therefore, [ would request this matter
not be scheduled for public hearing until that effort is resolved, or in the alternative, if this must be
scheduled for public hearing, we would request a postponement in the event our efforts to purchase
the adjoining land have not been finalized.

TFJ/maj
Enclosures
Cc: Bay Street Realty Trust



PORTIAND MAINE

Strengtbening a Remarkable City, Building a Commaunity for Life « www.portlandmaine.gov

Penny St. Louis Littell - Director of Planning and Urban Development
Marge Schmuckal, Zoning Administrator

March 4, 2010

Bay Street Realty Trust

C/O Thomas Jewell

477 Congress Street, Suite 1104
Portland, ME 04101

Re: 34 Bay Street — 156 B014 — R-3 — new single family home — permit #10-0196
Dear Mr. Jewell,

I have reviewed the permit application to build a new single family home at 34 Bay Street. At
this point [ must deny the permit.

34 Bay Street is located in the R-3 residential zone. The required minimum lot width is sixty-five
(65) feet [section 14-90(f)]. In other words, the lot needs to be a minimum of sixty-five feet wide
where the house is located on the lot (section 14-47). The siteplan shows the lot to be 58.35°
wide at the building, so the required minimum lot width is not being met.

The parking requirement is also not being met. Section 14-332(a)(1) states that for construction
of a new residential unit, two off street parking spaces are required. According to section 14-
336(a), the parking spaces cannot be located in the required front yard setback and they cannot be
located within five feet of the side setback for the first fifty feet back from the street line. Right
now the two parking spaces shown on the siteplan are within the twenty-five foot front yard
setback.

You have the right to appeal my decision. If you wish to exercise your right to appeal, you have
thirty days from the date of this letter in which to appeal. If you should fail to do so, my decision

is binding and not subject to appeal. Please contact this office for the necessary paperwork that is
required to file an appeal.

Please feel free to call me at 874-8709 if you have any questions,
Ypeurs truly,
B. Machado

Zoning Specialist
(207) 874-8709

Room 315 — 389 Congress Street - Poriland, Maine 04101 {207) 874-8695 ~ FAX:(207) 874-8716 — TTY:(207) 874-3936
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TRUSTEE'S DEED
Maine Short Form Deeds Act

JOXIN S. CAMPBELL, Trustee under the Trust of John E. Coyne, by the power conferred
by law, and every other power, and for consideration paid, grants to the BAY STREET REALTY
TRUST, having its principal place of business at Portland, Cumberiand Coumty, Maine, its sncosssors
and assigns, the land in Portland, Cumberland County, Maine, bounded and described as follows: A
certrin lot or parcel of land situated in the Deering District of the City of Portland and State of Maine,
and being Lot nombered eight (8) on Bay Street on plan of land recorded in the Cumberland County
Registry of Deeds in Plan Book B, Page 99.

No right or privilege in any of the proposed street delineated on said plan, excepting Bay Street,
Ocean Street and Read Street, shall be taken to be hereby gmnted or dedicated by implication or
otherwise to the public use or to the use of any of the owners of lots indicated on said plan by reason of
the toregoing reference to said plan. -

Being the same premises conveycd to Robert D. Carney and May K. Camcy as joint tenants by
Harold B, Emery by deed dated January 22, 1963 and reconded im the Cumberiand County Registry of
Deeds in Book 2729, Page 223. The said May K. Camey having predeceased the said Robert D. Camey.

Being also the same premises conveyed 1o John S. Campbell, Trustes under the Trust of Jobn E.
Coyne, by deed of Robert E. Flaherty, dated Deceruber 19, 2002, and recorded in said Registry of Deeds
in Book 18591, Papge 178.

TO HAVE AND TO HOLD the aforegranted and bargained premises, with all the privileges
and appurtenances thereof, to the said Bay Street Realty Trust, its successors and assigns, to her and
their use and behoof forever.

IN WITNESS WHEREOF, I the said John S. Campbell, Grantor, have hercunto set my hand
and seal thig /6"8ay of the month of November, 2009

SIGNED, SEALED AND DELIVERED
IN PRESENCE OF

rust oF  foltn € ComE
STATE OF MAINE )

CUMBERLAND, ss ! November 10, 2009

Then personally appeared the above named John S. Campbell, Trustee under the Trust of John E.
Coyne, in his said capacity, and acknowledged the foregoing instrument 1o be his free act and deed.

Before me,
ce . - ldestat?s
ry Fublic/Atterney-at-Eow
. 27T
Printed Name
Recorded Registar of Deels ’ My Commission expires: 7 /2/ [ 72
Nov 1072009 10:30:29A Maine: No
Cumbar land Counts
Pasela £. Lovlew
JOYCE A. WESTORT

Notary Public, Maine
My Commilssion Expires September 21, 2012
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DEED OF DISTRIBUTION BY PERSONAL REPRESENTATIVE
(Testate)
Maine Statutory Short Form

ENOW ALL PERSONS BY THESE PRESENTS THAT ROBERT E.
FLAHERTY, an individual, of Yarmouth, County of Cumberland, State of Maine, duly
appointed and acting personal representative of the estate of JOHN E. COYNE,
deceased, Cumberland County Probate Docket No. 2001-536, by the power conferred by
law, and'every other power, (in distribution of the estate) grants to JOHN 8.
CAMPBELL, Trustee of the Trust Under the Will of John E. Coyne dated

2002, with a mailing address of P.O. Box 369, Portland, Maine
04112, being the person entitled to distribution, the real property, together with any
improvements theréon, situated in Portland, County of Cumberland, State of Maine, and
being more particularly described in Exhibit A attached hereto and made a part hercof.

IN WITNES:S WHEREOF, the said ROBERT E. FLAHERTY has signed this
instrument this 19 ' day of December  ,2002.

WITNESS: ESTATE OF JOHN E. COYNE
Robcrt E. Fl&é
Personal chrcscntatlve
STATE OF MAINE'

COUNTY OF CUMBERLAND December 19 _ , 2002

Then pcrsonally appeared the above named Robert E. Flaherty in his said capacity
and acknowledged tha foregoing instrument to be his free act and deed, before me.

Attomney at Law/Notary Public
D.

print name




Docg: 106506 Bki18DPL Pa: 179

EXHIBIT A
TO
DEED OF DISTRIBUTION

PARCEL ONE - 189 YORK STREET, PORTLAND:

A certain lot or parcel of land, together with any improvements thereon, located at
189 York Street in the City of Portland, County of Cumberland and State of Maine, and
‘being more particularly described in Assessor’s Plan 44-C-3 on file in the City Assessor’s -
office, Portland, Maine.

Meaning and intending to convey and hereby conveying the same premises
described in a deed to John Coyne from Andrew R. Berube and William C. Gardiner,
dated February 9, 1988 and recorded in the Cumberland County Registry of Deeds in
Book 8183, Page 256.

PARCEL TWO ~ 22 STATE STREET, PORTLAND:

A certain lot or parcel of land, with the buildings thereon, situated on the westerly
corner of State and York Streets in the City of Portland, County of Cumberland and State
of Maine, bounded and described as follows: BEGINNING at a monument standing at
the most westerly corner of State and York Streets and running thence northwesterly
along the line of State Street twenty (20) feet; thence southwesterly sixty-four (64) feet
parallel with said York Street to land conveyed to Samuel H. Colesworthy by decd
recorded in the Cumberland County Registry of Deeds in Book 703, Page 401; thence
southeasterly by said Colesworthy land twenty (20) feet to said York Street; thence
northeasterly along the line of said York Street sixty-four (64) feet to the point of

beginning.

Meaning and intending to convey and hereby conveying the same premises
conveyed to John E. Coyne by warranty decd of Daniel J. Coyne, dated Janvary 24, 1996
and recorded in said Registry of Deeds in Book 12323, Page 1.

PARCEL THREE — 24 STATE STREET, PORTLAND:

A certain lot or parcel of land located in Portland, County of Cumberland and State
of Maipe, and more particularly described as follows:

Beginning at the line of land conveyed by Enoch C. Richards to John T, and
Margaret E. Curran in August, 1920, and running thence northwesterly on the line of said



Docé: 104504 Bk:i8591 Pst 1E0

State Street twenty-three (23) feet to the land formerly of Charles Rogers; thence
southwesterly by said Rogers land sixty-four (64) fect to land conveyed to Samuel H.
Colesworthy by deed recorded in said Registry of Deeds in Bock 703, Page 401 ; thence
southeasterly by said Colesworthy land twenty-three (23) feet to the line of'said Curran’s
1and sixty-four (64) feet to the place of beginning.

. Meaning and intending to convey and hereby conveying the same premises
described in a warranty deed to John Coyne from Andrew R. Berube and William C,
Gardiner, dated February 9, 1988 and recorded in said Registry of Deeds in Book 8186,
Page 13.

- PARCEL FOUR — 34 BAY STREET, PORTLAND:

A certain lot or parcel of land, together with any improvements thereon, situated in
the Deering District of the City of Portland, in the County of Cumberland and State of
Maine, and being lot numbered eight (8) on Bay Street on a plan of land recorded in said
Registry of Deeds in Plan Book 8, Page 99.

No right or privilege in any of the projected streets delineated on said plan,
excepting Bay Street, Ocean Street and Read Street, shall be takern to be hereby granted or
dedicated by implication or otherwise to the public use or to the use of any of the owners
of the lots indicated on said plan by reason of the foregoing reference to said plan,

Meaning and intending to convey and hereby conveying the premises described in
a Personal Representative’s Deed of Sale to John E. Coyne from Fleet Bank of Maine,
dated December 17, 1998 and recorded in said Registry of Deeds in Book 14410, Page
162. :

SM\Coyf06\Deed of Distribution - Peter. doc

Recei ved
Recorded Resister of Deads
bec 23:2000 102071574
Custheriond Counky
John B. D Brien
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PERSONAL REPRESENTATIVE'S DEED OF SALE

FLEET BANK OF MAINE, succeusor to New Maine National Bank, duly appoimed Persona)
Representuiive of the Estato of Robert D. Carney, late of Poctiand, Maine, Cumberfand Counry Probate
Docket No. 91-78, havioy complicd with say and ali cequiremengs of the Maime Probae Code and the
) decedent's will, for full value and considecation paid, hereby grants to JOUN E. COYNE, of Portlend,
- County of Cumberiand sod State of Maine, the following real estate focsied in the City of Ponland’
County of Cumberland and State of Maiac:

A certain loi or parcel of land shuated in the Deering District of the City of Portiesd, in the Courty of
Cumberland and Staq of Maioe, ad being lot numbered eigit (8) on Bey Street on & plan of fand
recorded In Cumaberiaod County Reglsiry of Decds, Plan Book 8, Puge 99,

No right or peivilege in aay of the projected streets delincated on said phn, excepting Bay Street, Ocean
Strcet atd Read Strect, shull be taken to be hereby granted or dedicated by mplication or otherwise to
the public use or 10 the use of aty of the awenrs of the ks indicated an said plan by reason of the
foregoing reference to sald plan

Being the same premisss conveyed to Robert D, Camey and Msy K. Cacey s joim tenanta by Harold B.
Emesy by deed dated January 22, 196) and recorded in the Cumberind Couaty Registry of Deedsin
Book 2729, Page 223, The said May K. Curney having predecessed,

Dated: JSCEmRIR 13, 790% Flest Bank of Maine
By, ﬂ
™ SPEEID
Personal Representative of the
Esiste of Roben D. Camey
State of Maine
Caunty of Cumberiand, 13, Deamln 17 NIT:8

Porsanally appeared tbe sbove-named_Wilkiam D . Lueas of Fleet Bank of Maine,
Pessonal Representative of the Estate of Robert D, Caey and acknowicdged the forcgoing instrument
1o be Its free act and deed in its capacity as Personal Representative.

- Ludl o

RECEIVED
P-CRORD Camey Ciymonlonl upd -:-:ar.:;:!.}";E'g;!:vx oreric SEAL
g OEC 22 itd 8 k3
CUNBERLAKD COURTY

3,2‘ 18 Chin

——mo b Phe s
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Kumy AU Men by these Frements,

Blut 1, Barold B. Emery, of Limingtdn, in the County of York and State of
Maine,

in conaideration of cne dollar and other velusbla coasideration,

paid by’ Robert D. Carrwy and My K. Carnay, both of Portland, in the County
of Cumberland snd State of Mains,

the receipt vhereof I do hersby acknovledge, do hereby glve, prant.
targatn, sl and conwepy, unto the said  Robert D. Carnay and May K. Cawmey,
a9 joint tenan't.l and not wp tedante in common,

their Heirs and Apssigne toreve;.-,

the following deecribed property:

A certain 1ot or yarcel of land sstuated in the Deering District of
the City of Portland, in the County of Cumberiand and Gtete of Meine, and belog
1ot mmbered aight (BSonBsyStrutonaphpefIanﬂ.moMinCmberhm
County Registry of Desds, Plan Book 8, Page 59, '

No right or privilegs in any of the projected etreets delineated on
e2id plan, excepting Bay Strest, Ouessn Street, and Read Street, shall be taken
to be haroby granted or dedicated by implication or otherviss to the public use
or to the ugse of any of the owners of the lote indicated on said plan by reason
of the foregping reference to said plaa. b )

' Hereby coiuveying the sams premisas ucmvem to the Grantor harein by
Charles E. Enery by varranty deed Gated Jazuary 22, 1938 and recorded. in said
m-;;um of Deeds in Book 15&5, Prge £Ob, ‘

The Baid Charles B. Kvery ves my father and was & widover ot the
time of the delivery of sasd deed to me, @y mother having died in March 1933.

Zmery

Carney

Har
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Know all IMen by these Presents, Chat

I, Charles E. Emery of Limington in the County of York and 8tete of Haine,
in conslderation of ane doller and other sufficient considera.tions, pald by
Barold B. Emery of sald Limington,

the receipt whereof I do  hereby acmowledge, do hﬂ:bygiu,-grmhhmhnlludmwumthenid
Berold B. Emery, his heirs and assigns forever, a certain lot or parcel of land

gituated in the Deering Distriot of Portlend, and belng lot No. 8 on Bay Street
on a plan of land reoorded in Cumberland Coumty Reglstry of Deeds, Plan Book 8,
Page 99,

No right or privilege in any of the projected sireets delineated on saild plan;
excepting Bay Bt., Ocean 8t,, and Read Ot. shall be taken to be hereby granted or ;

dedicated by implication or otherwise to the public use or %o the use of amy of
the owners of the lots indicated on sald plén by reagon of the foregeing refer-
ence to sald plen.

It being expressly underatood and agresd that the grantor reserves to him-
86lf, his heirs and assigns, all the rights and privileges in any of the land
plotted or indicated as streets on sald plan, excepting Bay St., Coemn St.., and
Read 8t. '

Wlﬂlhlm!mﬁﬂthllmtgrmudmdh:gumdprmmthnﬂﬂnmwkgulMappumthemf to
thesaid Harold B, Emery, his

heirs #nd aasigns, 0 his and their mse and beboof forever, And I do hereby covengnt with the
wid grantee, his

heirs and amigns, that I am lawfully eeized in fee of the premises; that they are free of all 1n enmbrances;
tat I have good right to sell and convey the same to thesid grantes

to hald s sforessid; and that I and my heire, shall and will warrant and defend the szme to the amid

grantee, his .
beirs and assigns forever, against the lawful claima snd demands of all persons,

4n GRitnedg SADerzot, I, tho sald Charles E. Emery

have herennto set
ny hand  end seal  this twenty-seoond dey of January in the year of oor Lord
ane thoussnd nine hundred end  thirty-eight.
Eignad, Sealed and Delivered in pressine of

Ellaa Smith Cherleg E. Emery Seal
York :
btuh of Wuine, Sowmixrans, g5 Janusry 22, 1938. Personally appeared
the above nemed Charles E. BEmery
and acknowledged the fOT'OgOINE  instrurent to be his - free act and desd.

Before me, Ellas Bmith, Justlce of the Peace.
Received  February 14, 19 38,1t 2odock30 m Pe M, and recorded accordiig to the origiml,

17



City of Portland
DATE: 4/05/10
TIME: 13:48:02

PZ CASH RECEIPT

PROJECT #: 10-58700001

PROJECT DESC: INTERPRETATION APPEAL- 34 BAY STREET - I
RECEIVED FROM: Tom Jewell

RECEIPT NUMBER:

FEE DESCRIPTION CREDIT PAYMENT

21 ZONING BOARD OF APPEALS 100.00

TOTAL AMOUNT: 100.00
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