
AGREEMENT REGARDING EASEMENT


This AGREEMENT REGARDING EASEMENT (the "Agreement") is made as of the _____ day of ________________, 2007, between MC PORTLAND, LLC, a Delaware limited liability company with a mailing address of One Wells Avenue, Newton, Massachusetts 02459, and its successors and/or assigns (“Developer”), and the CITY OF PORTLAND, a body politic and corporate in the County of Cumberland, State of Maine with an address of 389 Congress Street, Portland, Maine 04101 (“City”).

RECITALS

WHEREAS, Developer plans to develop a mixed use development project of certain property owned and/or leased by Developer located on Allen Avenue, at Morrill’s Corner, also referred to as the “Morrill’s Crossing” project, in Portland, Cumberland County, Maine (the “Project”); and


WHEREAS, as part of the approval of the Project by the City of Portland and in order to provide access in the future between Morrill Street and Forest Avenue (both public ways in the City of Portland), Developer is required, to the extent consistent with the Project as approved, to grant a vehicular and utility easement over and across that portion of the Project shown as the so-called “Morrill Street Extension" on a plan entitled "Subdivision Recording Plan at "Morrill's Crossing" Allen Ave. Magnolia St, Princeton St, Morrill St, Extension, Portland, Maine, Made for Morrills Corner, LLC", prepared by Owen Haskell, Inc., dated July 1, 2005 and recorded with the Cumberland County Registry of Deeds (the "Cumberland Deeds") in Plan Book _______, Page _____ (the “Plan”); and


WHEREAS, the so-called Morrill Street Extension is a portion of the premises ground leased by Developer under that certain long term ground lease dated as of November 1, 2004, for which a Memorandum of Lease and Purchase Right is dated as of March 24, 2005 and recorded with the Cumberland Deeds in Book 22715, Page 102; and

NOW, THEREFORE, in consideration of the covenants and agreements contained herein and for other good and valuable consideration, Developer and City hereby agree as follows:
1. VEHICULAR AND UTILITY EASEMENT.  In the event that the City of Portland acquires the right at any time in the future to develop a roadway within the area located to the south of the Project between Forest Avenue and the southerly end of the so-called Morrill Street Extension (which area is shown on the Plan as land of Portland Terminal Company), then at the time such roadway is developed, Developer hereby agrees to execute and deliver to the City a grant of a non-exclusive easement for vehicles and utilities over the so-called Morrill Street Extension for purposes of connecting Morrill Street and the Project with Forest Avenue (the “Proposed Easement”).  The parties hereby agree that the Proposed Easement shall be granted only to the extent that such grant would not adversely interfere with the Project as it exists at the time of any request for the Proposed Easement.  In the event that at the time of any request for the Proposed Easement, such grant would adversely affect any structures, parking, or pedestrian and/or vehicular traffic flow or loading areas within the Project or a traffic study completed at the time of the request shows that the Project and/or the residential neighborhood to the north of the Project would be adversely impacted by the Proposed Easement, then Developer shall not be obligated to enter into the Proposed Easement.  In addition, in the event that the Proposed Easement would cause any part of the Project to be out of conformance with the conditions imposed by the Conditional Zone Agreement dated May 5, 2005 or the site plan approval obtained for the Project or any other approvals and/or governmental regulations affecting the Project (collectively, the “Approvals”), then Developer shall not be obligated to enter into such Proposed Easement unless the City, at its sole cost and expense, causes any such construction and/or repairs (including, without limitation, relocation of noise mitigations walls, pedestrian trail connections, drainage facilities and the like) as may be required to cause the Project to remain in conformance with the Approvals. Any such easement agreement shall be in form and substance reasonably acceptable to Developer and City.
2. AMENDMENTS.  Developer and City may mutually agree to amend this Agreement, as long as such amendment is in writing, executed by both parties and recorded with the Cumberland Deeds and references this Agreement.

3. SUCCESSORS AND ASSIGNS.  The easement and provisions contained herein shall run with the land, and shall be binding upon, and shall inure to the benefit of, the respective successors and assigns of each party.

4. NOTICES.  Notices to be given hereunder shall be in writing and delivered

(i) by first class mail, registered or certified, return receipt requested, (ii) by hand, or (iii) by nationally recognized overnight delivery service, and shall be deemed given upon receipted signature or refusal of delivery, initially to the addresses set forth in the first paragraph of this document or such other addresses as the parties may from time to time designate by written notice.
[SIGNATURES ON NEXT PAGE]

EXECUTED as a sealed instrument as of the day and year first above written.
MC PORTLAND, LLC
By:
MORRILLS CORNER, LLC, its Manager
By:


Name:  
Title:
 
COMMONWEALTH OF MASSACHUSETTS
COUNTY OF ______________, ss.
                              , 2007
Then personally appeared the above-named _____________, as ______________ of Morrills Corner, LLC, as Manager of MC Portland, LLC and acknowledged the foregoing instrument to be his/her free act and deed on behalf of Morrills Corner, LLC and MC Portland, LLC, before me
Notary Public:

My Commission expires:
CITY OF PORTLAND








By: 












Name:








Title:

COMMONWEALTH OF MASSACHUSETTS

COUNTY OF ______________, ss.
                              , 2007

Then personally appeared the above-named _____________, as ______________ of the City of Portland, and acknowledged the foregoing instrument to be his/her free act and deed on behalf of the City of Portland, before me

Notary Public:

My Commission expires:
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