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Portland Planning Board

Findings of Fact and Decision

Morrill’s Crossing LLC  at 33 Allen Avenue

The Portland Planning Board (the “Planning Board” or “Board”) hereby issues the following findings of fact and decision regarding the application of Morrill’s Corner LLC (the “Applicant”) for Site Plan and Subdivision Approval and for a Traffic Movement Permit in the vicinity of 33 Allen Avenue, Portland, Maine (the “Site”).  

Following six (6) workshops on this Project, the Planning Board held a public hearing on the application on July 11, 2006.  At the conclusion of the public hearing, and after deliberations, the Planning Board voted (4 to 2, Anton and Tevanian) in public session to approve, with conditions, the Applicant’s Site Plan, Subdivision and the Traffic Movement Permit requests.  

I.  Findings of Fact
A.  Review Process
1.
Following the receipt of a Conditional Rezoning of property in the vicinity of 33 Allen Avenue, the Applicant submitted an application for Site Plan, Subdivision and Traffic Movement Permit approval (the “Project”).  The application was received by the City on July 1, 2005.   Notices were sent to 232 area residents.  A notice also appeared in the Portland Press Herald.  A neighborhood meeting was held on December 15, 2005. 
2.  
The Planning Board reviewed the Project according to the Land Use Code of the City of Portland (the “Code”), Chapter 14, Articles IV and V, as well as the standards applicable for a Traffic Movement Permit.  It also reviewed the Decision and Order of Justice Robert Crowley, in the case of Morrill’s Neighborhood Association et al v. City of Portland, et al

B.   
Subdivision Review 

This Project is a mixed use development which includes twenty three (23) apartments and twenty (20) townhouses.  It is therefore subject to subdivision review.

On the basis of plans and materials submitted by the Applicant, and on the basis of the information contained within Planning Report #37-06 (which we hereby incorporate into our findings of fact), as well as testimony (both written and oral) received from professional consultants, City staff, and the public at the July 11, 2006 public hearing relevant to standards for subdivision approval as set forth in Section 14-497 of the Land Use Code, the Portland Planning Board finds the following:

1.
Water and Air Pollution.     The Planning Board finds development of the Site will not cause water or air pollution.  The site is mostly flat, slopes away from Allen Avenue (elevation 109) to Milliken Brook at the eastern end of the site (elevation 80), and consists of a mixture of silty and sandy loams.  Soils, floodplain and off-site drainage information, included in the Applicant’s Stormwater Management report dated June 2005, revised May 2006, is credible.  The stormwater system has been designed to collect runoff from the proposed retail and residential development to a closed drainage system.  Runoff will be collected in deep sump catchbasins and directed to subsurface filter systems, prior to being routed to the closed pipe system.  The runoff is directed to a wet pond located east of the recreational field. The pond is designed with a discharge to the Milliken Brook.  Downstream impacts will be mitigated by the City’s upgrade of Fall Brook.  The developer will contribute $100,000.00 toward this effort.  The Planning Board requires the developer to copy the City on any correspondence with the DEP concerning Site Location of Approval. 

Based on the method of stormwater treatment proposed (which includes underground filtration systems to treatment the impervious surface, the creation of a detention pond at the rear of the site, and the financial contribution of $100,000.00 to the City for use in improving the downstream receiving waters) and with the conditions recommended by Engineers Steve Bushey and Eric Labelle in memos to the Planning Board dated 6/5/06 and 6/6/06, respectively, the Planning Board finds the Project will not result in undue water or air pollution.

2.
Water.  Water for domestic use and fire suppression will be provided by water lines from Allen Avenue.  The Applicant provided the Board with a letter from Portland Water District stating that sufficient capacity exists to serve the proposed development. The Planning Board finds that the Project has sufficient water available and will not cause an unreasonable burden on the existing water supply.

3.
Soil Erosion. A sedimentation and erosion control plan was submitted meeting both the State of Maine’s Chapter 500 requirements and the City’s standards and guidelines.  The Planning Board accepts  the comments of the City’s Development Review Coordinator, Stephen Bushey, P.E., and finds that the Project will not result in unreasonable soil erosion or a reduction in the capacity of the land to hold water so that a dangerous or unhealthy condition may result.

4.
Traffic.   The Planning Board was very concerned about the Applicant’s ability to meet the traffic standards of the City Code and the Traffic Movement Permit requirements.  In order to address those concerns, the Applicant submitted a Traffic Impact and Access Study, prepared by Vanasse Hangen Brustlin (VHB) Engineers. VHB detailed the results of its traffic study and explained why, with the multitude of  improvements proposed to be installed by the Applicant (including but not limited to physical roadway improvements, traffic signal installation, traffic control measures and follow-up monitoring), the Project meets the City of Portland’s traffic standards as well as those applicable for a Traffic Movement Permit.  

Thomas Errico, Consulting Traffic Engineer for the City, reviewed all the traffic reports submitted in this case since the fall of 2003.  He met with the Applicant and VHB on numerous occasions, and made requests for more information  (additional counts, queuing analysis, as well as accident data, parking counts, and trip generation data) necessary to satisfy his analysis of the traffic in the vicinity of the Site.  Mr. Errico also reviewed two letters containing comments by Creighton Manning Engineering LLP, a traffic engineering firm hired by Hannaford Bros. Co. to review, analyze and offer comments on the VHB Traffic Impact and Access Study.  The Board heard from Mr. Errico, on the issue of traffic, at numerous workshops and at the public hearing.  The Board accepts the findings of Mr. Errico (summarized in his memo dated 7/6/06) as credible and determines the Project meets the traffic requirements for subdivision 
with the following conditions:

i. The Applicant shall conduct a post-occupancy safety study confirming the safety benefits of their off-site mitigation plan.  If crash rates and patterns indicate existing problems either persist or have been exacerbated by the Project, the Applicant shall identify and implement other reasonable and appropriate improvement strategies to be approved by the City Traffic Engineer.

ii. The Applicant shall provide a pavement marking plan for the southbound Forest Avenue left-turn lane for review and approval by the City Traffic Engineer.

iii. The left-turn queue into the site at the Allen Avenue Driveway shall be extended to a length that will allow access without blockage from the through lane queue.  The revised plan shall be submitted for review and approval by the City Traffic Engineer. 

iv. The Applicant shall conduct a post-occupancy Traffic Operations Study confirming the proposed off-site mitigation plan addresses impacts associated with the Project.  If significant queuing is documented following Project opening, the Applicant shall identify and implement other reasonable and appropriate improvement strategies, to be approved by the City Traffic Engineer.  
v. Prior to the issuance of a building permit, the Applicant shall contribute $25,000 to the Riverton Safety Project.

vi. The Planning Board waives the requirement for a sidewalk on both sides of Morrill Street as it is satisfied the Applicant has met criteria 3 and 6 of the City’s sidewalk waiver provision of the Land Use Code §14-506(b).

vii. That a public vehicle access easement from the Morrill Street circle over the Applicant’s Townhouse Driveway and through to the Allen Avenue Mixed Use Driveway to Allen Avenue be provided for review and approval by Corporation Counsel.
viii. That the Applicant satisfy all other conditions contained within Tom Errico’s 6/6/06 and 7/6/06 memos.

ix. That the Applicant provide to the City, prior to the release of the Performance Guarantee, a vehicular and utility easement over the existing, undeveloped portion of Morrill’s Street (from University Street to the Railroad tracks).

x. That the Applicant revise the plans in accordance with the City’s Technical Standards to reflect Morrill’s Street width at 28 feet and the location of a hammerhead Turnaround off Morrill Street at the rear of the Site.

5.
Parking.  The Project provides 666 parking spaces (inclusive of 39 parking spaces for the apartment complex) and is expected to have a parking demand of 632 parking spaces during the peak December period.  The Applicant will be implementing a Parking Management Plan during the peak season that will require retail employees to use the parking spaces located in the rear of the site. 

The Planning Board determines that the 666 parking spaces, with a depth of eighteen (18) feet as opposed to nineteen (19) feet (as supported by the Public Works Department) is sufficient to avoid any unreasonable highway public road congestion or unsafe conditions with respect to use of the highway or public roads existing or proposed.

6.
Sanitary Sewer/Solid Waste Disposal.    The Applicant provided a letter from the City of Portland stating that sufficient sanitary sewer capacity exists to serve the proposed development. In addition, solid waste for the development will be collected privately.  The Board finds that the Project will provide for adequate sanitary waste/sewage disposal and will not cause an unreasonable burden on municipal services.

7.
Stormwater.  See B. Subdivision Review ¶ (1), above. 

8.
Scenic Beauty, Historic Sites and Habitat Areas.  The proposed development is located on an underutilized, blighted property that many in the public described as “derelict.”  It presently contains remnants of buildings, large expanses of impervious surface (consisting of decrepit pavement and packed dirt) and abandoned shells of buildings.  There is no significant wildlife habitat on this site identified either by the Department of Inland Fisheries and Wildlife or by the City, nor rare and irreplaceable natural areas.  Also there is no proximity to the shoreline.  The Planning Board finds that the Project will not have an undue adverse effect on the scenic or natural beauty of the area, aesthetics, historic sites, significant wildlife habitat or rare and irreplaceable natural areas or any public rights for physical or visual access to the shoreline. 

9. Comprehensive Plan.  Both the Portland City Council and the Superior Court of Maine have reviewed the Conditional Rezoning Agreement, which incorporates the general requirements of the proposed site plan, including its mixed use and traffic improvements, among other things.  The Planning Board, therefore, defers to and adopts the Superior Court and the City Council decisions finding that the Project consistent with the City’s Comprehensive Plan.  

10. Financial and Technical Capability.  The Applicant submitted a satisfactory letter of financial capability from Citizen’s Bank and Stop and Shop, and provided a list of the professional consulting team (with their professional license numbers) working on the Project. The Planning Board finds that the Applicant has adequate financial and technical capacity to meet the requirements of the subdivision standards.

11. Water Bodies.  The Project is not located within the watershed of any pond or lake or within 250 feet of any wetland, great pond or river and this standard does not apply. 

12.
Groundwater.  The Project will be served by public water and sewer, thus it will not adversely affect the quality or quantity of ground water.

13. Flood Hazard/Shoreland.  The Project site is not located within a flood-prone area or a flood plain zone or a shoreland zone.

14.  Wetlands/Abutting Rivers, Streams or Brook.  Wetlands have been appropriately identified by VHB on the plans, as has the location of adjacent Milliken Brook.

C. 
Site Plan Review

As a development of over 10,000 square feet, this Project is subject to Site Plan review.  Due to the buildings’ square footage exceeding 50,000 sq ft, the Planning Board sets the parking requirement.

On the basis of plans and materials submitted by the Applicant, and on the basis of the information contained within Planning Report #37-06 (which we hereby incorporate into our findings of fact), as well as testimony (both written and oral) received by professional consultants, City staff, and the public at the July 10, 2006 public hearing relevant to standards for Site Plan approval as set forth in Section 14-521 of the Land Use Code, the Portland Planning Board finds the following:

1. Loading, Parking, Traffic and Circulation:  See B. Subdivision Review. ¶ 4 (Traffic) and 5 (Parking), above.  The developer has also adequately accounted for pedestrian and vehicular loading into and through the Site to safely move people, including pedestrians wishing to take the Metro Bus System.  In addition, the Project offers a pedestrian trial link through the site to the open space at the rear of the site.  

Loading at the retail stores is located at the rear of the buildings.  The largest building, the proposed grocery store, allows for adequate loading space.  The Planning Board finds that the developer has met the standards contained in §14-526(1).

2.
Bulk, Location, Height of Proposed Buildings, Diminution of Value, Health, Safety, Air:  The proposed development will include residential units, a supermarket, restaurant, miscellaneous retail, a boxing club and a recreation field.  The Applicant submitted elevations of the buildings, as well as the architecture for the main structures.  The height of the proposed buildings are below the maximum height allowed for the zone. The townhouses, in particular, were designed at the height and location in order to buffer the residential neighbors to the north from impacts of the retail development.  At the public hearing, Andy Hyland, Architect for the Applicant, presented the design of the buildings, which contain significant architectural detailing. The Planning Board finds that the bulk, location and height of the buildings within the Project, and the proposed uses thereof, will not create a diminution in value of property and will not cause health or safety problems as to existing uses in the neighborhood, with the following condition:  

i.
that the townhouses be required to provide rear porch low wattage lights that will be turned on and off at dusk and dawn by a centrally controlled switch and not left to the discretion of individual unit owners. 

3.
Sewers, Stormdrains, Water  See findings B. Subdivision Review. ¶ 1,2 and 6, above.

4.
Landscaping and Existing Vegetation.    The landscaping associated with the development was reviewed by peer reviewer Pat Carroll of Carroll and Associates.  It utilizes a combination of tools, including stockade fencing, preservation of existing vegetation, and a planting plan to buffer the development and neighboring properties.  The most sensitive areas are treated with a mixture of fencing and landscaping which creates a good buffer.  While significant vegetation is lacking on the site due to its prior uses, the developer is preserving critical wetland vegetation along the stream at the east end of the property.   We agree with the conclusion of independent reviewer Carroll and find that the Project’s landscaping provides adequate buffering between the Project and neighboring properties so as to adequately protect each from any detrimental features of the other and minimizes, to the extent feasible, any disturbance or destruction of significant existing vegetation with the following conditions of approval:

i. that the fence along the entry drive be continuous and not include a gap around the Metro bus shelter.

ii. That no activities be allowed after dark on the multi-purpose recreation field.

iii. That the Applicant make any additional improvements to the buffering and landscaping as determined by the Planning Authority and Landscape Architect consultant one year after the issuance of a Certificate of Occupancy for the Project. 
5. Soils and Drainage.  The Project does not create any significant soil and drainage problems, whether on or off site, and adequately provides for control of erosion and sedimentation during construction and afterward. See findings B. Subdivision Review. ¶ 1 and 3.

6.
Exterior Lighting.    While the entrance drive to the Project is to be lit with 250 watt fixtures (which exceed the City’s Technical Standards) the photometric plan, the absence of spill over from the proposed lighting, and the recommendation of Pat Carroll to waive the Technical Standard in this regard, convince the Board that a waiver of the lighting wattage standard is justified for the main entrance driveway.  In addition, the Board requires a single light and electrical service be installed in the recreation field parking lot for safety purposes, such lighting to be reviewed and approved by the Planning Authority.  With the above conditions of approval in place, the Planning Board finds the Project’s provision for exterior lighting will not be hazardous to motorists traveling on adjacent public streets, is adequate for the safety of occupants or users of the Project site, and such lighting will not cause significant glare or direct spillover onto adjacent properties and complies with the applicable specifications of the City of Portland Technical and Design Standards and Guidelines.
6. Fire/Safety Hazards/Emergency Site Access.  Primary fire access is from Allen Avenue and two secondary emergency access points: one on Allen and a crash gate on Morrill Street.  There is a primary access to the rear apartments from Morrill Street. This latter access also provides a mountable curb for emergency access to the rear of the supermarket and boxing club. Public Works has confirmed that in the case of emergency, the Radcliffe Glen emergency gate can be opened, thereby providing emergency vehicular access from the site and neighborhood via Morrill and University Streets to Washington Avenue.  The Planning Board finds that the Project will not create fire or other safety hazards and provides adequate access to the site and to the Project building for emergency vehicles.

7. Noise. The Applicant submitted a Noise Impact Study which was reviewed by the City’s peer reviewer, R. Scott Bodwell, of Resource Systems Engineering.  Mr. Bodwell analyzed the revised Sound Level Impact Assessment Report prepared by Epsilon Assocaiates Inc. on behalf of the Applicant.  Mr. Bodwell appeared at the public hearing and testified the City’s noise standards could be met by the Project with the sound mitigation techniques to be employed by the Applicant.  Mr. Bodwell offered conditions of approval (contained in his 7/19/06 letter -Planning Board Report 37-06 Exhibit Ih).  We adopt Mr. Bodwell’s findings and recommendations including that a noise study be conducted one year after occupancy of the grocery store.  In addition, the following condition of approval is imposed:

i.
that deliveries for any retail or restaurant establishment will only be accepted between 7:00am and 10:00pm and that the store hours for the supermarket shall not exceed 6:00 am to 11:00 pm..

8.
City Infrastructure and Utilities.  Both the traffic and stormwater management plans have been designed to be consistent with the planned and existing off-premises infrastructure surrounding the site.  The traffic improvements have been designed in concert with previous work done by the MDOT and the City in Morrill’s Corner.  The City has participated in the design of the traffic and stormwater improvements, including the provision for bike shoulders and improved crosswalks and sidewalks as proposed by the development.  Likewise, the design of the stormwater plan has been reviewed by Public Works and our reviewing engineer for compliance with our standards and consistency with the City’s goals and policies related to Milliken Brook and the Fall Brook watershed.  The Planning Board finds the Project consistent with planned and existing off-premises infrastructure.

9.
Exterior Design.  The Planning Board finds that the exterior design of the Project complements and enhances the nearest residential neighborhood and the design of the exterior facades provides positive visual interest by incorporating appropriate architectural elements.  Upstairs apartments are integrated into the design of the Allen Avenue retail building with brick facades, cement board clapboards and trim.  The three apartment buildings at the end of Morrill Street are designed to be compatible with the surrounding residential neighborhood.  The upstairs apartments, Townhouses, and Morrill Street apartments have all been designed with ample fenestration.

The residential portions of the proposed development are designed to build upon a relationship of buildings to public streets.  Given that the entire 20-acre parcel has minimal frontage along Allen Avenue, the development has been designed with a hierarchy of proposed roadways, albeit private, within the site.  The Allen Avenue retail building is built alongside the entry drive with sidewalks and other streetscape amenities.  The Townhouses are built along Princeton Street with entrances and pathways adjacent to the right-of-way.  Lastly, the 12 apartments to the rear have been redesigned with access from Morrill Street at the request of planning staff so that the apartments could be connected to the adjacent residential neighborhood.

The Project respects the existing relationship of buildings to public streets and is integrated with the existing city fabric and streetscape.  The exterior design of the portion of the Project Building within the first thirty-five (35) feet of height enhances the character, attractiveness, comfort, security and usability of the street level pedestrian environment.  The Project building design provides ample windows to enhance opportunities for sunlight and air in each dwelling in principal living areas and provides sufficient storage areas.  

10.  Historic Districts.   The Project is not within one hundred (100) feet of any landmark, historic district or historic landscape district.

11. Impact on Natural Resources.  See findings B. Subdivision Review. ¶8 .

D. TRAFFIC MOVEMENT PERMIT

The Planning Board has been satisfied that the Project meets the requirements of a Traffic Movement Permit for all of the reasons listed in findings B. Subdivision Review. ¶ 4.

VI. CONDITIONAL REZONING

The Morrill’s Crossing development is subject to the terms and restrictions set forth in the rezoning document enacted by the Portland City Council.  The Rezoning grants to the Planning Board the authority to make findings of fact regarding the Project’s adherence to the site plan attached to, and incorporated in, the Rezoning.  The Planning Board has reviewed the Rezoning and finds that the Project is substantially in accordance with the Rezoning with the following condition of approval:




i.  that the Boxing Club, in order to be in compliance with the Conditional Rezoning, must be redesigned not to exceed 14,000 sq. ft., in total, and that amended plans and architectural drawings shall be submitted for Planning Authority review and approval.

II.
Final Decision

Based on the foregoing findings of fact and conditions of approval, the Portland Planning Board approves the application of Morrill’s Corner LLC for Site Plan, Subdivision and Traffic Movement Approval of the mixed use development in the vicinity of Morrill’s Corner, Portland, Maine (“Project”) with a vote of (4 to 2, Anton and Tevanian opposed) on July 11, 2006.

Dated: July 25, 2006
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� For the same reasons, the Board also finds that the Project meets the requirements for the issuance of a Traffic Movement Permit. 23 MRSA §704-A and its accompanying Rules.
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