i Rabbt Moshe and Chana Wil_ansky (“Wllansky") are-._the owners of 101 Cralgle HRR R
- _Street Portland, Maine. On May 22, 2008, City of Portland Zonmg Administrator Marge S
‘Schmuckal sent. a letter to the Wllanskys ordering that they cease using 101 Cralgie i
Streetas a place of worship W|lansky fﬂed an appeal of the Zontng Admimstrator S.

order on June 19 2008 e _ :
o JURISD!CTION

The Board of Appeals has Junsd:ctaon over thls appeal under 30-A M R.S.A.
§4353 and Portland Zonmg Ordinance Sec. 14- A471(a).

ISSUES

Three issues are hefore the Board:

Issue # 1: “Does the use of 101 Craigie Street make the property a ‘place of worship’
under the City's zoning ordinance?”

Issue #2: “If use of 101 Craigie Street is a ‘place of worship’ in violation of the zoning
ordinance, is enforcement affected or precluded by the federal Religious Land Use and
Institutionalized Persons Act (RLUIPA) or the Maine or U.S. Constitution?”



I ';(‘f page)
1. -Printout: from Chabad of Mame websate dated 4/25/08 regardlng the JeW|sh o

Kids Club (2 pages) - - :
** Printout from Chabad of New Hampshlre web51te (3 pages)
Printout from Chabad Lubawtch of Tennessee website (3 pages)
List of license plates of cars outsnie 101 Cralgle Street dated June 28, 2008
and Jufy 5,2008 (2 pages)
Maine Registrations records. of two cars (2 pages)
Handwritten notes of license plate numbers (1 page)
Printout from Chabad of Maine website date unclear captioned “Parsha
Class” with handwritten notes (1 page)

Oz rxe -

The City submitted the following document to the Board before the hearing:

. Memorandum dated August 14, 2008 from Portland Director of Planning and
Urban Development Penny St. Louis Littell. The memorandum is sixteen (16)
pages in length and includes the following attachments:

A. Air photo of Craigie Street (1 page)



R J Burnes; A!A of Fores:de Archltects LLC regardlng Chabad House_._._-:-ﬁ FEERCRSE
. showing fax date of July 13 2004 to Tompklns Clough leshon & Langer S
"-__'--'(Tpage) S SR

PREHEARING PROCEDURAL MATTERS

The fo!iowrng dlsclosures were made regardmg any confhcts or ex parte
communications of Board members

“None

Mary Kahl, Counsel for the Board, provided a verbal overview to the Board
regarding the issues before the Board and the Board's procedure for the hearing.
Counsel provided.the Board members with a 1- -page odutline of the issues and process.
Issues were clarified among counsel for the Board and the parties by email before the
hearing. A 4-page document regarding procedure and issues was emailed to the
parties by counsel for the Board on Tuesday, August 19,

Penny Littell asked the Board to consider taking Issue #3 first.

Marshall Tinkle said his client wanted a decision on the first issue.



Wiliam Getz stated he did not objeat to taking Issue #3 :f'ir"s{ o

Acting Chair Gordon Smith said dectdmg Issue #3 first was okay with h;
it was okay with the parties. He said the Board woufd proceed in the order of the

ISSUBS

HEARING WITNESSES AND SUBMISSIONS BY PARTIE > -
Wilansky. presented the foilownng WItnesses and submltted the foliowmg
documents/exhlblts e P PU S SIS 4 A U

A" Witnesses/Statement of Coinsel

Marshall Tlnk!e Zachary Heiden and Paul Aranson were counsel for .
Rabbi Wllansky Ll ik

Marshall kale provaded the followmg lnformatlon

Rabbi Wllansky is a rabbi in the Chabah Lubovntch movement Wthh !s a
form of Hasidic Judaism. Rabbi Wilansky sees it as his rehglous mlssmn
to spread the word of Chabad- Lubowtch P

Rabbi Wilansky resides at 101 Cralgte Street, which is the only building he e
owns. He and his wife and thirteen children live there. They alsopray -
there.

One day a week, Rabbi Wilansky prays with a minyan, which is a group of
at least ten male adults (thirteen years of age or older). A minyan is
required for a proper Saturday prayer.

The prayer is a family religious observance. His wife is preparing the
kiddush; the children are present.

There are 4 - 8 cars during the prayer service, because most of the
attendees walk; Orthodox Jews do not drive on the Sabbath.

The only advertisement for the prayer services is on the organization’s
web page.

The house is physically like any other house on the sfreet.

Services are peaceful and quiet. People who come to pray do not pay
dues or otherwise pay. Rabbi Wilansky pays property taxes to the City.

Only one neighbor has a problem.



Marge Schmuckal s letter was the ffrst know!edge Rabb: Wllansky he'd :
that there was an.issue with: reltg:ous serwces in h:s home e

Rabbi Harrv.._Skv test!fied as. foIIows

Rabbi Sky wa_s the rebb: at Temple Beth EI for 32 years 'he !s' now its

Rabbi Ementus_ B

Rabbi Wllansky and Chabad Lubowtch :spe‘ak to th"e hearts ofr-people
Part.of the:belief is that the:-house is open.on all foursides for people to.
come. A community needs such a beacon : A gatherlng in. the_ home is -

. especially Sp'r't“a';.__,..- e

Rabbi Caroivn Braun testiﬂed as follows

Rabbi Braun IS the rabb: at Temple Beth El

She has prayed in Clty Counc:l Chambers but she doesn’t beileve lt IS a
“place of worship i _ S

Rabbi Wllansky s home is not a synagogue A fot of Jew:sh ntuals occur'_ L
in the home; itiis a home-based religion. -Examples of religious rituals = = =
which oceur m_the home include sitting shivah and obsenn__n_g holidays.

There are no dues at Rabbi Wilansky’s.

David Lourie testified as follows:
He is the former Corporation Counsel for the City.

He drafted the ordinance provision on institutional uses as conditional
uses in the R-3 Zone. The intent was to regulate those coming forward
with applications, not individual residents.

A structure can only have one principle use. The principle use as a
residence does not change because one day a week there’s a prayer

meeting. This is an accessory use.

Gordon Smith asked in what capacity Mr. Lourie was testifying.

David Lourie answered that he is a member of the Maine Civil Liberties
Union.



Marshall Tinkle added that the Saturday prayer meetrng rs 10 00 a m.
12:00 noon. _ .

~ William Getz asked if any dues or trthing was lnvolved or |f there were
donahons : : S S

" Marshall Tinkle answered that some donatrons are made through the
website, but ho dues or payments are requrred s
_...dill Hunter asked about. how the summer. camp worked

Marshall kale answered that the summer camp is a natronal program but "
““involves only local actrvrtres :t |s not a real camp |n the sen" avi
land or a physrcal facmty S S

Documents/Exhrbrts B s :
1. 36 pages of documents were prov:ded to Board counsel in advance of

the meeting and the Board at the meetmg The documents in’ thrs
packet are;
a. Undated letter to the Portland Crty Counsel [3|c] from Rev
Frederick Lipp (1 page)
b. Email. dated August 19, 2008 from Wells Staley—Mays to Marsha!l J S
c. Email dated August 19, 2008 from Natan Kahn to Rabbi Moshe
and Chana Wilansky (1 page)
d. Letter dated August 16, 2008 from Selma Turnipseed to Marge
Schmuckal (1 page)
e. Statement of William Weiner dated August 17, 2008 (1 page)
f. Letter dated August 14, 2008 from Richard Buckberg to the Board
of Appeals (2 pages)
9. Undated letter from Phyllis Leeke to the City Council, Zoning Board
of Appeals and the Forecaster (2 pages)
h. Copy of a printed letter from an unspecified newspaper written by
Joyce Woodbury (1 page)
i. Letter dated August 4, 2008 to Members of the Zoning Board of
Appeals from Jody Sataloff (1 page)
j. Letter dated August 19, 2008 to Rabbi Wilansky from Diane
Blanchard (2 pages)
k. Letter dated August 16, 2008 to “Rabbi” from Betsy Parsons (1

page)
. Letter dated August 19, 2008 from Michael Mills to Rabbi Wilansky

(1 page)
m. Letter dated August 19, 2008 from Thomas Hall (feedback on

chabadofmaine.com) (1 page)
n. Letter dated August 19, 2008 from Ron Brown (feedback

chabadofmaine.com) (1 page)




_-_7.'5',Cbii>'y of a documen __'captlone...:Chap er Three Davenmg (2 pageS)
'z, Copy of a cover letterdated August 20, 2008 from Marshall J. Lo
" Tinkle to David Dorr, Board Chair, referencmg 11 COpleS of a Ietter T

' -from Joseph L. Bornstein (1. page) : _
. aa Copy of a lefter dated August 20, 2008 from Joseph L Bornsteln to .

the Zonlng Board of. Appeals (2 pages)
k '-'bb “Communrty Voices” Article published in the Portiand Press Herald

August 14 2008 by Akiva Herzfeld (2 pages)

2. The City pr_éSeatéd the foliowing witnesses and submitted the following
documents/exhibits:

A Witnesses/Statement of Counsel

Penny St. Louis Littell was counsel for the City.

Penny Littell provided the following information:

Zoning is a tool that attempts to balance uses in a city. Zoning sets forth
rules that individuals and organizations must follow. It must be enforced

for the benefit of all.



o Ms Schmuckal put in writing that the proposal for Pomero _S_treet was. 'rn' B
" conformity 1 wrth the R 3 Zone requrrernents it met the 2~acre L
_'..:-.requwement I T R T AT

; Durmg the approval process there were severat meetmgs wrth the Clty |
and the Rabbl Sl . Ry | : :

Ms Schmuckal is not treatmg the use at 101 Cralgre Street any drfferently

than the proposed uee at Pomeroy Street _ _

In 2005 the Plannlng Board approved both the condrtlonal use and site
plan applications for Pomeroy Strest. At the Planning Board meeting,
there was testimony as to the use at 101 Craigie Street.

Factors that persuaded her that 101 Craigie Street was a “place of
worship” included:

- the Chabad Lubovitch of Maine, Inc. website provides 101 Craigie
Street as its corporate address
- the extent and nature of the activities listed for Chabad Lubovitch on

its web site
- the website states that the general public is invited to religious

services at 101 Craigie Street
- there are regularly scheduled meetings



:.;Tes'"t'il"r'loﬁy -m_reéhéhsef'to cro'S's -exaniinatiori by 'Péul-Aranﬁ;—éaﬁf'- e

:_'Ms Schmuckal has worked for the Crty for 35 years

'She was not drrectly rnvo!ved in ordlnance drafting She snterprets the
ordrnance has been domg mterpretatron for 13 years SR

She has had an |ssue regardlng a “place of worshlp” in another context
but not m a home before '

“Place of worshlp” is not defrned in the ordrnance

Ms., _Schmuckal_does_not know how many homes have prayer in the
home, and is not trying to restrict prayer in the home. She defines
worship as people getting together for religious activities.

She did not intereview Rabbi Wilansky as to activities at his summer camp
and what the religious component was. Religious organizations do not
always just worship, they also do other activities. She looks at the whole

to make a determination.

The testimony for the Pomeroy Street application stated what activities
are occurring at 101 Craigie Street,



ik ":':_.:'f'_.'_--She d|d not analyze _th'ts case .-any"differently from any :other use lssue

& '_: _-;The Chabad Lubowtch webSIte ad regard;ng summer camp was a fact L
~she considered in-her determination.- The address given is 101 Cra|g|e -
Street. . She felt the ad was. sufflclent fo mform her and dld not tafk to

parents

Testamony in response to cross exammatlon by Paui Aranson

Ms Schmuckaf does not agree w;th Davnd Lourle that a property can have
only one pnnmple use

In response fo questlons from Jill Hunter, Ms. Schmuckal testified that she
had run the enforcement letter by Corporation Counsel before serving it.

it was served by hand delivery.

She went by 101 Craigie Street on some occasions to see how many cars
were there. On Saturday morning there were approximately 8 cars. She
also visited a couple of evenings. She did not visit during summer camp.

In response to guestions from Gordon Smith, Marshall Tinkle stated that
services on High Holy days are at the Double Tree Hotel. Services are
generally 10 — 15 people, with 4 — 6 cars. Rabbi Wilansky is the
organization, Chabad Lubovitch.

10



R Gordon Smlth stated that' Just because you have a webstte and

- _--organlzatton it doesn’t mean anythmg is gomg on. otherthan one person N

. -in front of a computer

'Penny Lrttell satd you need to !ook at the whote ThIS is an orgamzatlon
that invites the general public to come to 101 Cralgle Street. It also offers
regutarly scheduled events “The: totahty of cire_t_l_mstances Ied to the

Marshal! kale stated that Rabbt Wllansky handles some of the
organization's correspondence from a different site.

Documents/Exhibits

1. Complete copy of letter dated August 8, 2005 on City of Portland
Planning Board letterhead to Moshe and Chana Wilansky regarding
Wilansky residence/synagogue (4 pages)

2. Packet of printouts from Chabad of Maine website dated August 20,
2008; 10 pages, including The Jewish Kids Club, the Jewish Women's
Circle, Shavuot Ice Cream Party and Hotels near the Chabad House.

(K



ollowing members of

' '_have s;mﬂar rei:glous practlces F’ort!and is a dangerous CIty for mushms and
~other mlnoraty religions if the City takes act:ons hke thls enforcement actlon

agamst Rabbn Wllansky

Robert Aranson Rabbl Wllansky S house IS not a "place of: worshlp” in the sehse
of a church, There are no. ‘weddings, conflrmatlons or Sunday school." | attend -
minyans at 101 Craigie Street. ‘There are usually no.more than 15 people or the
number of cars Marshall Tinkle mentioned. Growing up Jewish in Portland was
not easy; when | returned 20 years later it has changed and is greater
understandmg Home is the place to celebrate Passover

Father Rlchard Senqhas Presented a message from Bishop of Portiand
Richard J. Malone. Catholic and other church groups often meet in private
homes. These gatherings may create parking issues, but so do birthday parties
and Superbowl! games. If parking is the problem, seek a parking solution. The
answer is not to revoke the Rabbi's right to gather in prayer.

On his own behalf, Father Senghas added that for the first 300 years of
Christianity, prayer was in homes. Are we going to deny this to Jews?

Ralph Johnson: | am a neighbor of Rabbi Wilansky’s. For 11 years, I've seen
the parking situation at 101 Craigie Street for different programs. | have not

12



1.

12.

13.

. _1 .f_:.Ben Marcus I am the Charr of the Communlty Reiatlons Committee of the
~Jewish: Community Alliance. The ordinance provision is anta~relrgrous It's a .
question of degree.’ The actrvrty at the Rabbi's house i iS de mlnlmrs Thrs is not a

case of enforcmg a rule even when unpopular

A!Ian Labos 1 am one of the 10 - 15 people who attend prayers at 101 Cralgle
Street; It's a bunch of friends gettrng together. It's nota membershlp It's how
religion used to be practiced in this country. I've lived in Portland 20 years, and it
took me 18 to find Rabbi Wilansky. If | see cars parked on Crargre Street | will.
park at Bnghton Medrcal Center and walk. If's a regular house.

Jolene Michaud I don’t want the zoning law to stay as it is. | have had my
pastor and friends to my home every Wednesday for 25 years, between 2 and
20 people. . | hope | never have to seek permission. Marge Schmuckal did not
ask Rabbi eransky for information as to what activities were occurring. Will
Rabbi Wilansky get his tax money back if it's a place of worship?

Lindsey Thompson-Rowell: it disturbs me that Rabbi Wilansky's use of the
internet to reach out was interpreted as evidence of a “place of worship.” If
you're a small religious group, the internet is how you reach out. | wouldn't be
able to find others to worship with without using the internet. internet information

can be misleading as to what's actually going on.

A3



o F_':.-:.:'_:Lubowtch turgy

) '-'-Stanlev Lerderman I have known Rabbr Wilansky for many years Rabbl

18,

19.

20.

21.

'::the_ Chabad

‘Wilansky assists people in distress, 101. Craigie. Street is  his home.: When he

assisted a troubled child, he. put hlm up in a hotef because hrs chlidren Ilve in his
house at 101 Crargle Street KRR,

Jonathan Howard | have known Rabbl Wllansky for many years | belong to
Congregatlon Bet Ha'am in South Portland, which is a reform ccngregaﬂon
Lubovitch is different, 101 Cra:gie Street is a home, not a synagogue. Rabbi
Wilansky holds a seder every year and hosts other religious observances at his

home. There may be 20 - 23 people.

Abraham Peck: Portland has come a long way with diversity. What we've seen
tonight is a new Portland.

Chana Wifa'h'skv: Everyone on Craigie Street is very friendly except one
neighbor. Many friends come over — for dinner, ice cream parties and so forth.

The public hearing closed at 9:50 p.m. and the Board commenced deliberating on the
finding of facts, including its finding as to the specific religious activities it determines

have occurred at the property.

FINDINGS OF FACT

14



10"

11.
12.
13.

14,
15.

16.

17.

__'Absent a vanance to be approved asa condltlonal use in the R 3 Resndent!al
~Zone, a church or other. place. o_f WOTShlp must meet a mlnlmum Iot 31ze

'reqwrement of two ¢ acres

The property at 101 Cralgie Street is 0 187 acres .
The property at 101 Craigle Street is the res:denoe of the Wl!ansky famliy

Wilansky hes not sough_t approval and the City has not approved 101 Craigie
Street as a “place of worship.”

No structural changes have been made to the property at 101 Craigie Street,
which remains a single family home.

Rabbi Wilansky is a rabbi in the Chabad Lubovitch movement.

As a Chabad Lubovitch rabbi, Rabbi Wilansky has a religious duty to engage in
outreach activities with other Jews. To that end, he has established a nonprofit
entity, Chabad Lubovitch of Maine.

Religious Jews routinely pray in their homes.

15



27,
28.

29.

30.
31.

32.

33.

numbe of parked vehlcles durrng prayer meetrng'_

n May 2004 Moshe and Chana erans Y- __urchased a 2 018 acre, parcel of

o *-:-"::':property on Pomero ' 'Street Iocated Iess than one hatf a mlle from 101 Crargre

| :'The property on Pomeroy Street rs also in the R-3 Resrdentlai Zone

'The property on F’omeroy Street was proposed to be a resrdence wrth an

attached synagogue

Chabad Lubowtch of Mame applled to the Crty for a Condmonal Use approvaf
and a Site Plan approval for a single family home with attached synagogue for

the Pomeroy Street property.

The Planning Board granted approval of the applications described in #29 in July
of 2005.

Chabad Lubovitch of Maine never proceeded with construction on Pomeroy
Street and the approval lapsed on July 26, 2007.

There are no signs at 101 Craigie Street indicating that it is a place of worship,
there are no dues for attending prayer services, and no weddings or funerals are

conducted there.

The intensity of use at 101 Craigie Street is not significantly different from other
residential properties on the street.

16



BN, Marshall'_. _lnkle stated 'th_a n‘_the absence of a deﬁmtlon.m the ordlnance
: 'the Board must appiy the plain 'meanmg of the term "place of worsh:p e The

| piam meamng |s a real church or synagogue There are f|ve crrterra RO S

fS lt used exclusrvely or at least pnmanly for worshlp :
‘doesiit have typical indicia of a. church, such as a senctuary, sagn

*relrgrous symbol on the exterior - -
is it open to dues-paying members

is it a relatively. Iarge structure as opposed to a regular srze house
is it tax—exempt .

There are no members and no dues at Chabad Lubovitch/101 Craigie

Street. Rabbi Wliansky pays proper’ty taxes. “Regular’ services does not mean
“constant” services. The website is designed to reach a very limited audience.

Argument presented by the City:

Penny Littell stated that the ordinance is clear on its face, Zoning is designed to
protect everyone.

This is a matter of degree. The City Council decided that a place of worship
must have a 2-acre lot.

17 .



ﬁfordlnance :

B3 '-;The_ _oard fmds that the: term "piace of worshlp in the ordmance lnvolves an FNAT AT
U -._--_.:._:-mtensny of use greater than an. average single famlfy home. Itis. lkelyto .= =
. have signage, dues :a"des;gnated p!ace for worshlp, and an ldentlﬂable s
S -congregatlon -{ R . . : SRR S O

The above determlnatlon on Legal Issue #1 was approved by the Board by a vote of 5-
OonAugust21 2008 AR . . __ I

Issue # 1: “Does the use of 101 Cralq:e Street make the nropertv a p]ace of
worsh:p under the Cltv’s zomnq ordmance'?” R

Findings and Decision of the Board:

Applying the meaning of “place of worship” as interpreted by the Board above to
the findings of fact regarding the use of 101 Craigie Street as recited above, the Board
finds that the use of 101 Craigie Street does not make it a “place of worship” under the

City's Zoning Ordinance,

The Board’s reasoning is that the building is a typical residential property. There
are no signs, dues or an identifiable membership, and the type and intensity of use
does not rise to the level of a “place of worship.”

18



Deborah Ruter - PhilpSaudler -

Gordon Smith | William Gelz
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