M}:MORANDUMF--’:L i

TO I_ Cﬂy of Portland Zonmg Boald of Appeais_' o S e

o DATEI jUiy 16 2008 i

.Interpretatlon_Appeal Apphcatlon ﬁled by Rabbl Moshe Wliansky
L "101"Cra1_ Str Zone R—3 (CBL 120 B- 001) s

Rabbl Moshe Wlfansky has ﬁied an Interpxetat;on Appeal from the order set fonh . 5":-_:3 .- ..
in. the lette1 ﬁom the Zomng Admmlstratm dated May 22 2008 a copy OfWhlch ls S
annexed hereto as Attachment A in whlch he was ordeled to cease usmg his res:dence as

place of wmslnp % We are seekmg to have the order vacated as albltraiy, lackmg a

sufﬁeient bams in fact and Iaw contrary to federal law, and unconstitutidnals 7 OF UL AIHG THEPECTION
CITY OF PORTLAND, ME

BACKGROUND

JUL 17 2008

Who is Rabbi Wilansky?

ERED l

Rabbi Wilansky and his wife Chana have owned their home at 10} Craigf‘g éﬂ%&z

since March 1990. It is their only home. They pay property taxes on their home like
cverybody else. They have not made any structural alterations to the propetty, which
does not stand out in any way from the other houses on the street,

The Wilanskys have resided in Portland for 21 yeats. They have 13 children,
ranging in age from three months to 21 years old,

Rabbi Wilansky is a rabbi in the Chabad Lubavitch movement, Founded in the
late eighteenth century, Chabad Lubavitch is one of the largest movements in Hasidic
Judaism. Hasidism is a mystical movement within Judaism emphasizing the love of

others and [ove of God. Chabad Lubavitch Jews have maintained their own customized



'On May 22 '2008' the Zomng Admmlstratox hand 'dehvered hez letter to Rabb1 L

: _ .Wllansky The letter begms by 1efelrmg to “a long standmg 1ssue of your 1estdence at
B :.;-_101 Cxa:gle Stleet bemg used as a “place of" wozshlp,” although Rabbz Wllansky has no
iecoHecnon of eve1 dtscussmg thls “1ssue w1th Ms Schmuckai ot other City ofﬁctals
thhout makmg any ﬁndmgs on thls “1ssue ” the lettel then tecltes that the pioperty isin
the R 3 zone that under sectmn 14-88 of the Code a “place of worshlp” 1s & conditional
use 1n_the R-3 zone; that the minimum lot size for a place of worship in that zone is two
acres; that his property is 0.187 acres; and that therefore a conditional use appeal would

be fruitless. The letter than states:

You are hereby requested and ORDERED to cease using 101 Craigie Street
immediately as a place of worship and return the use to exclusively residential.

Basis for the Order.

On May 23, 2008, Rabbi Wilansky, through counsel, requested all documents and
other evidence on which she relied in issuing her letter. In response, we received eleven
pages of documents (attached hereto as Exhibit B). The first page consists of a phone
message to “Joe” from Mrs, Frank Lewis of Craigie Street, stating, “She is tired of Rabbi
Wilensky [sic] running religious services and in the summer a day care from his house.”
This is apparently the only complaint the City has received against Rabbi Wilansky,

Rabbi Wilansky generally gets along very well with his neighbors. Alone among the
2



For example, . ...

l yeats ago she got the Cily fo designate the entire frontage of her property as ano-

parking zone; though parking is permitted on the rest of fhe street.

: ._The:._rcmam_i_ﬁgffp:aéésf_t;b_n51_si of p_rfip:tgffs.-;_ﬁ'o;i_l'_.'t_he__.C;habad _;Lubavi_tch"-_('gf'_.Ma_i_né I

© - website. These printouts consist of announcements of @) an anmual Passover seder

o, s ot s vt )
o habbat (Strday) servi, Nothing in thess docunctssigifes ot 101 Crge
Swetbaphcotvosip?
8 The Ordezrnﬁ:ngeson f_l_ie_ _Rabbi 's exercise of religion.
| :_ Tb .l.qx.j.dell'Stal_n.d'how.the Zoning Administrator’s order impedes Rabbi Wilansky’s
exercise of his religion, it is necessary to grasp some basic points about Jewish religious
practice. Religious Jews (like many other people of faith) ‘1'0utineiy pray in their homes.
The most important prayer service of the week occurs on Saturday morning, That service
requires a minyan, a quorum of ten (in Orthodox practice, male) adults. The service may
be conducted in either a home or synagogue, but there is no 'synagogue in Maine that uses
the Chabad Lubovitch liturgy. Moreover, because Orthodox Jews like Rabbi Wilansky

cannot drive on Saturday (the Jewish Sabbath), his prayer ojﬁtions are basically restricted

' Someone had written “Frank Lewis” on her message, in a different hand than the rest of the message.

2 Notwithstanding Mrs. Lewis’ message, Rabbi Wilansky has not been cited for running a “day care,” and
the Wilanskys do not in fact have a day care facility. This is non-issue.

* The web site is, of coursg, a public relations tool. Some of it is clearly boilerplate and, as such, should
not be taken as Rabbi Wilansky’s description of the specific operations of Chabad Lutovitch of Maine. For
example, the description of the shabbat service is virtually identical to that of the web pages of Chabad
Lubavitch of New Hampshire and Chabad Lubavitch of Tennessee, copies of which are annexed hereto as

Attachment C, '
3



o fto see what the Clty would gam, or what concewable objectlve of the zonlng ondmance
- would be advanced by squelchmg Rabb1 Wﬂansky s rehgmus practlces -
: ANALYSIS |

1 The mopertv is not a “place of WOI‘ShiD in violation of the zoning
o 01d1nance o

' ;I'I._“l.je uses pe_rmltted in the R-3 zone include, among others, (a) single-family
dweHingé; (b) planned residential unit developments (PRUbs); (¢} “home occupation,”
i.e., secondary use of a residence for a host of occupations, including rabbis and other
clergy, not to mention doctors, lawyers, accountants, architects, artists, authors,
musicians, photographers, instructors, hairdressers, therapists, etc.; (d) parks and other
recreational spaces; (e) municipal uses, doubtless including assembly halls, meeting
piaceg, libraries, and recreation centers; and (f) 4ccessory uses. See Code §§14-47, 14-
87, 14-410, Conditional uses include, infer alia, sheltered care group homes, schools,
long-term and extended care facilities, intermittent care fgcilities, hospitals, daycare
facilities, sewer treatment plants, water pumping stations, electric power substations,

fraternal organizations and private clubs (defined as “apen exclusively to members and to

* It is not uncommon for Jews to hold prayer services with a minyan in their homes. A substantial
percentage of Jewish homes in Portland have probably hosted a minyan service, For example, it is
customary in‘all branches of Judaism to hold a home service with a mninyan at least once a day during shive,
the seven-day mourning period after the death of a close relative,

4



L -:' ; then bona fide gu

_.;_.-__._;.:._.._.f1equ1rement ()f ]ust 6500 squa feet S'ee' _':ode §§ '

. cu1 td:l the uses of plopeﬂy and are in derogatlon of the common iaw, the Mame Law
.Court has 1epeatedly held that they must be strlctly construed and may not be extended
by 1mphcat10n Plfchef v, Wayne 599 A.2d 1155 1157 (Me. 1991); Moyer v, Board of
Zomng Appeals 233 A.2d311,316 (Me. 1967). In the absence of specific definitions,
words in an ordinance must be given their plain meaning, -City of Portland v. Grace
Baptist Church, 552 A.2d 533, 535 (Me. 1988). “[Alny am‘biguity should be resolved in
favor of the property owner.” 6 Rohan, Zoning and Land Use Controls §36.03 (2] (2007).
General terms must be given a broad meaning, 1d., §36.03 [9]a].

Under these standards and viewing the term in cdnféxt, a fair understanding of
“other place of worship” is a building devoted exclusively to congregational religious
practice. It is a structure of roughly the same size and la}idu'f as an average church. Itis
tax-exempt. See 36 M.R.S.A. §652(1)(G). Like a private cjub (as defined by the
ordinance), it is open to dues-paying members. .

The house at 101 Craigie Street satisfies none of t'ﬁégé'criteria, Rabbi Wilansky
has no congregation with a defined membership. He and his wife are the sole members

of his organization (Chabad Lubavitch of Maine). No one 'pdys him dues. Moreover, the

“Other place of worshlp” is not deﬁned m the Code Because zonmg ozdmances - S G



_:":falt_z they aIso pz ay thele It _!S

. -umvelsally 1ecogmzed that rehglous ntual is pant of the nmmal and customary use of a o RRERE

. _:remdence As onc court ploclalmed

| Use by a famtly of a home under our customs mchtdes.h:lolc thaﬁ..s‘m.lzple ttse ofa
housc and grounds for food and shelter. ‘Tt also mciudes its use for private
reltgtous educatlonal cultmal and 1ecreatlonal advantages of the family.

Chatham V. Donaldson 69 N J. Supet 277,282, 1’74 A.2d 213, 216 (1961) (emphasis

supph_cd). This formula has been echoed by courts and commentators across the country,

See, ¢.g., State v. Owens, 114 Ariz. 565, 568, 562 P.2d 7§8 (1977); Boise City v. Gab‘t'ca,

106 Idaho 94, 96, 675 P.2d 354 (1984)' Thomas v. Zoning ]Es’oard of. Aajr'usrmént 241 S. W,

2d 955, 959 (Tex. App 1951), Altav. Ben Hame Corp., 836 P.2d 797 (Utah App 1992)

2 Anderson’s American Law of Zoning §9.28 at 197 (4 ed 1996).

What an occupant of a home can do alone he has a fiéht to do tvith guests. Just as
regularly entertaining guests for recreational or social purposes does not convert home
use into a “private club,” 1nvmng guests for a week]y pr ayel service does not turn a home
info a “pliac'e of worship,” Such a practice is at most an accessory use. See, e.g., Inre
Scheiber, 168 V. 534,724 A.2d 475 (1999) (using shootihg' i‘ange for benefit of gun club
on residential property was accessory use); New Orfeans v. "ESIraa"e, 8 So. 2d 536 (La.

1942) (gathering friends several times a week for horseshoc games was valid residential



mlawful “placeof

o "worsh'ibl’_" e

The Ordel violates fedeiaf Iaw and the Wilanskvs constliutlona! ughts o

-'-An ordmance should not be g;ven an mtel plotanon that 1endels 1t

1. .unconstltutlonal 'See Town of Baldwm v, Ccm‘ei 2002 ME 52 119 -794 A 2d 62 66 The . =

e zonmg Admlmsn at01 has mterpreted the ordmance m such a mannel as to prevent Rabbl ;

s Wiiamky (01 anyone snmiarly sntuated) ﬁom plaoilcmg"hm Iehglon As dlscussed above

o the ordeI would plecfude the Rabbl ﬁom pxaymg wnth a mmyan, and hence from cauymg L

N _ oot a propol serwce on the hohest day of the Tew1sh weel; '] he ﬁeo exelcnse of rehglon

| is cnshrmed in both tho Umted States and Malne Constltunons See U S Const amend I
Me Const art, I §3 (ordammg, among other thmgs, that“no person shall be. .. restrained
in that person__s hberty or estate for worshiping God in the manner and season most
agréeable to the dictates of that person’s own consciencé’;). '

To protect that right, Congress has enacted the Religious Land Use and
Institutionalized Persons Act (RLUIPA). “In passing RLI;U'Ii’A, Congress recognized that
places of assembly are needed to facilitate roligious prac’tiée, as well as the possibility
that local governments may use zoning regulations to p‘roVeﬁt religious groups from using
land for such purposes.” Midrash Sephardi Inc. v. Town oj Sw fide, 366 F.3d 1214,

1226 (11" Cir. 2004). |

RLUIPA sets op a strict serutiny standard for the ;iirzl-oiementation of land use
regulations affecting religion. Grace United Methodist Chureh v, C‘ifylof Cheyene, 451
F.3d 643, 661 (10" Cir. 2006). First of all, a land use 1‘égﬁféti0n cannot “substantially
burden” “religious exercise” unless the municipality can show that the regulation furthers

a compelling governmental interest and is the least restrictive means of furthering that



"'ZpIOVlSIOI]_ prohlbltmg land usc 1cgu}atlons that clther dasfavor 1chglous uses 1clat1ve to -

"""'nomchglous uses'or unreasonab]y exclude rchglous uscs i’rom a pa1 t:cular Jur;sdictlon

Id §200{}cc(b)

As mtemrctcd by thc Zonmg Admlmstrator thc oldmance would v10}ate both G

o Prongs of‘RLUIPA Fnst it substanttaily buidcns thc “exelclse of rehglon ” Wthh '- B

:_:-:mcludcs “asscmblmg w1th others for a worshlp SeIVICC :- -.'Cuttei v szlkmson 544 UIS

”'ﬁ709 720, '125 s.ct 2113 161 L Ed 2d 1020 (2005), L‘nmloyment Div, Dept ofHuman LI

- :Resoufces"of.Oiegonv szrh 494US 872 877 llOS Ct 1595 108 L Ed 2d 876

(1990) Any prcssulc that tends to coerce a 1chg10us adhclcnt to. forogo rchglous -
pxecepts amounts to a substantaal burden See Mtdt ash Sephm di, 366 F.3d at 1227,
Sccond to proscrlbe a small weekly prayer service in the R-3 zone is patently
discn__mmatory._ Among othcr things, the ordinance allows photographcrs to regularly
take pi.cturcs of customers and therapists to regularly conduct group therapy sessions in
their homes, so why wouldn’t a rabbi be able to have a pfaycr service? By the same
token, any of Rabbi Wilansky’s neighbors unquestionaolj' couId invite guests to their
homes to play games, to cﬁjoy a swimming pool, to have a party, or to watch sports on
TV, without changing their homes into a prohibited “privotc club.” See Scheiber, 724
A.2d at 478; Estrade, 8 So. 2d at 537. The equal-terms section of RLUIPA “is violated
whenever religious land uses are treated worse then comparable nonreligious ones,
whether or not the discrimination imposes a substantial btirdén on the r‘cligio"us uses.”
Digrugilliers v. Indianapolis, 506 F.3d 612, 616 (7™ Cir. 2007). Thus, even ifan’
ordinance ostensibly treats'a “place of worship” the same as ia secular “club,” RLUIPA is

violated if a municipality deems religious assemblages to be unlawful but fails to



::-_ the hk 'The couﬁ held as a mattel of law that the lattel u%s “undoubtedly meet the =

| deﬁmtmn of assembl:es 2 Id at 1223 Because such a‘:sembhes were permlttcd but o

relzgmus assembhes were not the 01ty had v1olated sectlon (b)( 1) of RLUIPA Id., at
1222-23 |

RLUIPA authorlzes civil actlons against a governmental unit to “obtain
apprépr:ate rehef ? 1ncludmg monetary damages and reasonable attorney’s fees, See
42U.8.C. §§1988(b), 2000cc-2(a). Punitive damages are also available, See Agrawal v,
Briley,' 2006 U.S. Dist. LEXIS 88697, *55-57 (N.D, IIL. 2006) Similar relief is available
under both state and federal civil rights statutes, If the B‘o‘.e;i"d chooses to rubber-stamp the
Zoning Administrator’s unlawful order, Rabbi Wilansky {Vili have no choice but o seek

to vin.dicate'his rights under RLUTPA and other civil 1'i'ghf§ﬁi:aws

3.  Theor der exceeds the Zoning Admlmstlatm S authority and is
unconstitutionally vague. .

Nothing in either the City’s Land Use Ordinance or Maine statues authorizes the
Zoning Administrator to “order” a resident to stop using his residence as a place of
worship. Moreover, the order is impermissibly vague. “Itis a basic principle of due
process that an enactment is void for vagueness if its prohil?_itions are not clearly

defined.” Grayned v. City of Rockford, 408 U S. 104, 108, 92 S. Ct. 2294, 33 L. Ed. 2d
9



ﬁ:azd of Counselmg B ofessmnals chensw (5 2006 ME 48 1]26 896 A2d 271

e 2’78, ___:__:':g"PapachJ :stou v C:ry ofJacksonwl:Ie 405 U b ES6 162 92 S Ct 839;31 L _—

Ed 2d 10.1972).

The mder fm blds Rab.bl Wliansky. ﬁ.om usmg hlS property as a. “place of :
N :_ _-worshlp,” but lt gwes no hmt as to what such a use wou]d cntall The oxder does 1efe1 to Erieni
'-.the ordmance but the ordmance does not deﬁne the telm ’lhe phrase is obv1ously bemg O
.used qu1te broadly (smce 1t wou]d not apply to Rabb1 Wllansky s home at aIl under a
reasonably narrow mterpretatlon) but how broadly is anvbody s guess. Is he forbldden
to pray in his own home? Is he prohibited from giving rehg:ous instruction, even to his
own children? Ts he banned from i inviting anyone to his house for any religious purpose?
If not, then what religious activities, other than (presumébiﬁ Saturday morning services,
can he observe with guests, and how many, and when? -
Because the order forces people of ordinary inte-lﬁgence to guess at its meaning, it
is unconstitutional.” See Silapi)'o Bros. Shoe Co. v. Letifijloo-ﬁubur'n Shoe Workers
Protected Ass’n, 320 A.2d 247, 253 (Me. 1974),

" CONCLUSION -

For all of the foregoing reasons, the order dated'Maty. 22, 2008 should be vacated.
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