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Re: HW Land Company
118-A-3-5-7-9-11-13-15
383 Deering Avenue

Dear Christina:

Please respond to our Portland office
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Thank vou again for you and the other City Staff Members for taking the time to meet
with Dan White, Tom Greer, Brian Bickford and me to discuss potential issues surrounding the
above property, Iunderstand that you are planning on reviewing certain of the issues we
discussed with Corporation Counsel and I am providing this letter with some thoughts to present

to Corporation Counsel on behalf of my client.

As discussed at the meeting, one of the more significant issues to resolve in order to
determine how Mr. White’s Company, as applicant, can proceed under the City Code is whether
lots as depicted on the City’s tax maps, which is consistent with the depiction of the lots on the
Plan dated July, 1921 entitled “Plan of Part of Deering Estate made by E.C. Jordan & Co. Civ.
ENG’RS” which plan is recorded in the Cumberland County Registry of Deeds in Plan Book
186, page 5 are “lots of Record” or otherwise “grandfathered lots™ for purpose of future

development.

A second identified issue is whether a conflict exists between the definition of a “Lot” or
a “Lot of Record” under Chapter 14 of the City Code. On this second issue, which has existed
under Chapter 14 of the City Code, as well as under the municipal ordinances of other Maine
municipal for years, I believe the answer is that the term “Lot of Record” simply clarifies the
definition of “Lot” when the conditions for establishing a lot of record applies. It is a qualifier of
the term. Since courts generally give meaning to all provisions in a municipal ordinance and
because courts will interpret ordinances to be effective [ would anticipate a similar analysis if a
court ever was called upon fo decide whether a conflict or ambiguity existed.
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Section 114-433 of the Code of Ordinances contains the operable provisions for a lot of
record in the City of Portland. This Section does not require any formal act of recording in the
Cumberland County Registry of Deeds.

As we discussed, the lots in question are depicted on a 1921 Plan consisting of 43 lot
between Forest Avenue and Deering Avenue. Numerous lots were sold by reference to the Plan
Prior to 1957. The Plan was not recorded in the Cumberland County Registry of Deeds because
at that time recording of such Plans was not required. The 1921 Plan is a Subdivision Plan that is
exempt pursuant to 30-A MRS § 4402(2) because the subdivision was in actual existence on
September 23, 1971. It is worth noting that the provisions of § 4402(2), the section upon which
we rely, differ from § 4402(3) in that subdivisions under § 4402(2) need not be recorded to be
exempt. In 1990, the 1921 Plan was recorded at Plan Book 186, Page 5.

A review of the deeds for the subject property recorded at Book 2850, Page 242 and at
Book 2850, Page 250 clearly reference that the property is part of the 1921 Subdivision and also
reference that the City was aware of the 1921 Subdivision because its tax map depicts, both now
and then, the lots as depicted on the 1921 plan.

Although the lots in question have not yet been built on, the Maine Supreme Court has
stated that the statutory words “in actual existence” does not require that the subdivision be
“actually completed”. State of Maine ex rel. Joseph E. Brennan vs R.D Realty Corporation 349
A 2d (ME 1975). In R.D. Realty case, the Subdivision Plan was also an unrecorded Plan.

Because the lots are exempt lots pursuant to 30-A MRS § 4402(2) that have been in
existence since 1921, we believe the lots must either be considered “Lots of Record” under § 14-
433 or be considered separate exempt subdivision lots that can be re-configured to conforming
6000 lots without the need for further subdivision approval.

I have enclosed a copy of the deeds referred to above for the property together with a
copy of the RD Realty case. Ibelieve you already have a copy of the 1921 Plan.

Thank you again for your time and assistance on these questions.

truly,
VL

- di ;
NP v

James A. Hopkinson

JAH/
Email: jhopkinson@hablaw.com

GACLIENTS\H\HW Land\Ltr to City of Portland\Ltr to Christina Stacey.docx
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Temple .
Beth-EL

Deed

KNOW ALL MEN BY THESE PRESBNTS

That we, BEATRICE M. NOYES of Palmouth, County 'of Cumberland
and State of Haine and CANAL NATIONAL BANK, a'ﬁanking oorpbration
organized gnd‘existing under the 1awé of.the United States ef
America, having a principal place éf businega at 188 Middle Street
in the City of Portland, Countﬁ of Cuﬁberland.and State of. Maine,
as'T}ustees under -the Will af‘ﬁdwir&.p. goyes, Qv.,‘late of sai&l
Falmouth, by vivtue of the, authority to us given by the said '
Bdward D, Noyéa, Jr. in his Laét Will and Testament, in our
oapacity as Trustees, as afo?eaaid, and in oon:iderationlof'Ona
Dollar ($1,00) and other valnable eonsiderations to us paid by
TEBMPLE BﬁTH-EL, a oorporation organ%zed and existing ugder the
laws of the State éf Maine, lovated at Péktland, County of

* Cumberland and State of Maine, do hereby GIVE, GRANT, BARGATN,
. SELL and CONVEY unto the sald TEMFLE BETH—EL,-its sucoessoﬁs and

assiéns, a certain lot oﬁ'parcel of land situated sasterly of
Deering Avendé, in the City'of Portland, County of Cumberland and
State of Maingé, bounded and desoribed as follows: - .

Beginning on the easterly gide of mald Deering Avenue at
the northwesberly corner of land now or Pormerly of the heirs of
Anna C. Davis, said point of beginning elghty (80) fest northerly
of the northerly side line of Noyes Street as measured along the
sasterly side of Deering Avenue; thence North by the easterly -
side of, Deering Avenue three hundred Fifty-seven and two
hundredths {357.02} feet, moré or lesg, to land now or formerly
of Carl Miller, et alj thence easterly by sald Miller land a
distance of -one hundred and one tenth {100.1) feet, more or
less, to land now or formerly of Ruth H. Finnj thence southerly
by land of said Finn, land now ot formerly of JYack -Levine, land
now or formerly of Molly Seigel, land now or formerly of Lewis
Finberg and land now or formerly of Harry 8, Modes three hund:_»
twenty-nine and forty-one hundredths (329.41) .feet, more or te s
to sald land now or Lormerly of the heirs of Anna C. Davis; Lheics
weaterly one hundred {100} feet, more or less, by land of sald
Davie heirs to the point of beginning..

Being a portion of the property ghown on & plan of part of

" the Deering Estate. made by B, C. Jordan & Co., July 1921 and

pevised in Beptember of 1930 and being lots 118-A=53=5~Tm0-11-1%3~15
situated easterly of Deering Avenue as.shown on the City of Portland
bax assessment plans for 1963; said parcel contains 38,553 square
feet, more or less, and being a part of Lot 10 as shown on a Plan

of a portion of the Deering Estate, dated January 1880.and recorded
in Cumberland County ‘Registry of Deeds, FPlan Book 4, Page 25.
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Meaning and intending to convey all our interest as Trustees
in tho above deseribed premises under the Will of said Bdward D,
Noyes, Jr.; the widow of said Bdward D Noyes, Jr. having waived
the terme of .said Will,

TO HAVE AND TO HOLD the same, eogétheé with all the privileges
and @ppurtenances thersunto belonging to the said TEgPLB BETH~EL,
ite anocessors and asalgns forever. And we, the said BEATRICB
M. NOYES and CANAL NATIONAL BANK, in our said capaolity do hereby
covenant with thelsaid @rantee, 1ts successors and assigns, that
we are lawful Trustees under the Last Will and Testament of the
said Bdward D. Noyes, Jr.; that we have pnwer under said Will to
sell as aforesaid} that in making. this ounveyance we have in all
respects acted in pursuance of the authordty granted in and by suid
Last Will and Testament.

. IN WITHESS WHEREOF, I, Beatrice M. Noyes, have hereunto set
my hand and seal in my sald capacity and Panal National Bank has
-hereunto cauesed this instrument to he sipgned in its corporate name
and sealed wibh ite corporate seal by Richard H, Hayden, its
Trust Officer hereunto duly aufhorized this 3lst day of

August in the year of our Lord one thousand nine

hundred and sixty four.

Signed, Sealed and Delivered
in pressncé of

Ol Traes 0 0 snge L

Beatrice M. Noyed N

CANAL KATIONAL BANK

»

) . Trustees under the Wil; of c: ;
’ Edvard D. Noyes, Jr. ¥ ;HTGB v

»
»
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STATE OF MATNE
CUMBERLAND, sa. g 2/ "y 1064

Personally appeared the above nemed Riohard M. Hayden and
acknowledged the foregoing to be his free aot and deed in his
gaid capacity and the free aot and deed of maid Canal Natlonal

Bank.

Before me,

Qb
Q Wotary Fublic

1
Iad Gt sud CAHES
Stie AT 10, 1064

REGTSTRY OF DEEDS, CUMBERLAND GOUNTI, MATNE Sep 4 1964
Reaeived Bt cSAH sl—é ¥ , and recorded
BOOR 2§V PAOE J L /7 7{/4 Registe:

Krot ALl Mo By Thene Prenents, Hhut

We, HELEN C. DEMPSEY and ALICE M, DEMPSEY, both of Poptland, in
the County of Middlesex and Btate of Connecticut, .

Dempsey
&
inconsiderationof  Tem Thousand (10,000} v dellers,
Lo paid by the Maine Savings Bank, a corporation eatablished by law, st Portland, in the County of
Curaberiand, and Htate of Maing, the recelpt whereof is herehy ackinowledged, do hereby give, grant
Mad bhargain, gell and convey unte the aafd Maine Savings Bank, Its succesnora and aealgns foraver
ne - . .
Sav Bk ) .

. A certain lot or parcel of land, together wlth the boildings
therson, asituated in the Town of Sebago,’ in the County of Cunber-
1and and State of Maine, and being lot numbered 49 ae delinegted

- . on a Plan of Sebago Beach Park, Block A, sald Plan being drawn by
Mort L. P. Thompson, Surveyor, said Flan being dated Dscember 10, 1900
and recorded im Cumberland County Registry of Deeds in Plan Book
9, Page 81, to which said plan and record thereof raferonce is '
Discharge hereby made for a more particular desoription of the lot hereby
Bool D? convayed, Sald lot numbered 49 is bounded as follows, northeasterl
001 by Sebage Lake, northwesterly by the southeasterly side line of lot
Page }bQ .numbered 50 as delineatad on said plan, southwesterly by the northn

easterly side' line of the highway leading from Richville to Sebago,
and southeasterly by the northwesterly side line of lot numbered
48 as delineated on sald plan. Said 1ot nunbered 49.has a frontage
of fifty {50) feet on sald highway and has a depth of ons hundred
(100) feet, more or less, extending to sald Sebage Lake.

Being the same premlses co;weyed to us by Anthony J. DiBiaso
et al by deed to be recorded horawith.




250 Kumu all Men by these Presents, That
f, BEATRICE M. NOYES of Falmouth, gounby‘of Cumberland and State of Maine
Noyes {n conelderation of one dollsr and othex valugble considerations

paldby TEMPLE BETH-EL, a corporation organized and existing under the laws of )
the State of Maine, loocated at Portland, County of Cunberland and State of

to .
the lecelpt)\gg}t?& Ide hereby acknowledge, do hereby glve, grant, bargain, sell and convey unto the sald
Temple TEMFLE BETH-EL, ite successors and assigns Forever, a one-thivd {1/3)

Beth-El interest in common and undivided in and to a certain lot or parcel of
1land situated easterly of Deepring Avenue, in the City of Portland, County
of Cumberland and State of Maine, -bounded and desoribéd as follows:

Beginning on the easterly side of said Deering Avenue at the northwesterly
corner of land now or formerly of the heira of Anns C. Davis, said point
War of beginning eighty (80) feet northeriy of the northerly side line of
Noyes Street as measured along the easterly side of Deering Avenuej thence
North by the easterly side of Deering Avenue three hundred fifty-seven and
two hundredths (357.02) fest, more or lees, to land now.or formérly of
Carl Millsr, et alj thence easterly by sald Miller land a distance of
one hundred and one tenth (100.1) feet, more or less, to land now or
formerly of Ruth H. Finnj thenoce southerly by land of said Finn, land now .,
or formerly of Jagk Levine, land now or formerly of Melly Seigel, land
now .or formeriy of Lewls Finberg and land now or formerly of Harey S,
Modes three hundred twenty-nine and forty-one hundredths (329.41) feet,
more or less, to said land now oy formerly of the heirs of Anna C. Davis;
thenoe westerly one hundred {100} feet, more or less, by land of saild
Davis heirs to the point of beginning,

.Being & portion of the property shown on a plan of part of the Deering
Estate made by E. €. Jordan & Co.; July 1921 and reviged in September of
1930 and being lots 118-A-~3j-~5-7-0-11-13-15 situated easterly of Deering
Avenue as shown on the City of .Portland tax assessment plans for 1963;
sald parcel containe 38,553 sguare feet, more or less, and being a part

~ of Lot 10 as shown on a Flan of a portion of the Doering Estate,. dated .
January 1880 and récorded in Cumberland County Reglatry of Deeds, Plan
Book £, Page 2§,

To Have and to Hold the aforegranted sud bargained premises, with all the privileges and appurtenances thereof, to the sald
Temple Beth-El, its sucoessors '

teire and anslgns, to its and thelr uee and behoof forever, And I do covenant with the sald Grantee

its sunceessors, beira and asslgon, that T am Iswfully seized In fee of the premizes; that they are
free of all incumbrances ,that T have good right to eell and convey the same to the sald
Grantee  to hold as aforesald ; and that I and my Telrs and assigns shall and will warrant and defend the

pametothessld Grantee , 1ts successoras .  Juiksand eselgnsforevey, against the lawful claims and demandsof ail persons, )

In Witness Wheteof, , )
I, Beabrice M. Noyes, being a widow,

Joiudnipin thindeed anGrmior .3me&m¥w R dercentmmbalnitre phta bt hoctrevecdessd
prembsrschave hereunto gef my  hand  andeesl this  Thirty-flret day of Aupust
fa the year of our Lord one thousand nfne hondred and 8 ixty-four, : .

Blgne sd and Dallvarsd in presence of
+ -

Sawc TR, Buarase nNoge

State of Malne, - Cumbsrland, ", @"fm /1964,
Personaliy appeared the above named :

Beatrice M. Noyes

and acknowledged the foregoing Instrument tobe  her  free actand deed. MY COMMISSION expanalg

SERTEMBER 38} 1964
) ,{Pﬁ:( 7 / * NoTary PusLic,
. Befors ek e e LUSTICR-GE-2HE-PARCET ‘
STATE OF MAINE, CUMBERLAND COUNTY, 55, . RB%TRY OF DEEDS

© Receired "SEP 4 1980 . ot xgo'dad}éﬁ';; ' and recorded | (i:f {
is BOOK az f o) PAGE 7 3 mm%_( fr 7/ Reghten E_ % ki

1 4
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349 A.2d 201 (Me. 1975)

STATE of Maine ex rel. Joseph E. BRENNAN, Attorney
General

and the Board of Environmental Profection

V.

R.D. REALTY CORPORATION.

Supreme Judicial Court of Maine,

DPecember 18, 1875
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Cabanne Howard, Asst. Atty. Gen., Augusta, for plaintiff.

Marshall, Raymond & Beliveaw by John G. Marshall,
Lewiston, for defendant.

Before DUFRESNE, C. J, and WEATHERBEE,
POMEROY, WERNICK, ARCHIBALD and
DELAHANTY, 1.

POMEROQY, Justice.

The jurisdiction of the Maine Board of Environmental
Protection to issue or deny approval of a development under
the Site Location of Development statufe, 38 MRS.A. §
481 et seq., is in issue in this case as a result of the denial of
a permanent injunction.

That appellee, R. D. Realty Corporation is creating a
subdivision within the meaning of 38 M.R.S.A. § 482(5) is
not denied.

Also agreed is that appellee did not notify the commission
in writing of his (sic) intent and of the nature and location
of such development' before comumencing its consiruction.
38 M.R.S.A. § 483,

The complaint for injunction was denied as the resull of a
finding by the Court that the claim asserted by appellee that
it was exempt from the provisions of the Act under the
provisions of 38 MR.S.A, § 488 [1] was valid.

This appeal by the State was seasonably entered following
the denial of a complaint for injunction,

We deny the appeal.

The facts are not in dispute. In late 1966 or early 1967, the

property in question was acquired by the Dube family. A
corporation was subsequently formed with family members
as sole stockholders with the intention of developing the
area sufficiently to permit the sale of lots.

In 1967 a contractor was hired to clear 5 miles of rough
roads to enable prospective purchasers to be shown the
property during periods of favorable weather.

In that same year a cottage was built on the property. The

cottage was used as an office and occasionally as an
overnight dwelling. Llectricity was connected to the
cottage. A small arca was clecared and made suitable for use
as a small airplanc landing area.

In 1968 an enginecr was employed to prepare a rough plan
of the area and fo cause the lot sketched on the plan to be
generally indicated on the surface of the earth. This work
was completed during that year,

Many thousands of dollars have been expended by the
developer in preparation of the development for the sale of
lots.

All these facts were found as fact by the presiding Justice.
The complaint for injunction was in two Counts.

Count T of the complaint alleged a violation of the Site
Location of Dievelopment law, 38 M.R.S.A. § 481 et seq.

Count 11 alleged violation of the municipal subdivision law,
IO MR.S.A. § 4956,
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In ruling as he did the presiding Justice based his
conclusion that there was no violation of law on Sec. 488 of
38 MLR.S.A. and Sec. 4956 of 30 MRS A,

Scc, 488 provides that:

'This Axticle shall not apply te any development in
existence or in possession of applicable state or local
license to operate or under construction on January 1, 1970,

The conclusion which the Justice below reached was:

"1 find that this development was 'under construction' on
January 1, 1970, and therefore is exempted by section 488
from application of the Site Location of Development Law.'

As to Count I of the complaint, the Justice referred 1o 30
M.R.S.A. § 4956, paragraph 5, which reads as follows:




‘This section shall not apply to proposed subdivisions
approved by the planning board or the municipal officials
prior to September 23, 1971 in accordance with faws then in
effect nor shall they apply to subdivisions as defined by this
section in actual existence on September 23, 1971 that did
not require approval under prior faw .. '

He then concluded as follows:

T find that the area under consideration was subdivided
prior to September 23, 1971 and that the lots were actually
surveyed and marked either by steel pins or regular markers
and numbered at a time when no approval was required by
the municipality under prior law and therefore was
exempted by the terms of 30 M.R.S.A. Section 4956."

The 'priov Jaw' was the municipal subdivision law as it read
in 1964, This section provided, among other things, 'A
nuwnicipality may regulate the subdivision of fand.'

At all imes material hereto the Town of Phippsburg had no
regulation controlling the subdivision of land. The State
points to subsection B of Section 1, 30 M.R.S.A, § 4956,
which reads, in part, as follows:

Tn a muaicipality which does not have a planning board,
the numicipal officers shall act in its stead for the purposes
of this section.’

This, the appellant says, requires that the municipal officers
give approval to a proposed subdivision before it can be
lawfully made, even though the municipality has no
planning board and has adopted no regulations for
subdivisions,

With this argument we cannol agree,

30 M.R.S.A, § 4956 came into being as a resull of Public
Laws of Maine, 1957, Chapter 405. This Chapter was
entitled 'An Act Revising the General Laws Relating to
Municipalities.’ Section 1 amended the Revised Statutes by
adding thereto a new chapter, which it numbered 90-A.

Section 61 of Chapter 90-A (of which subdivision of land
is a part}, provides:

‘A municipality may act for the purpose of municipal
development according to the following provisions.'
(Emphasis supplied)

Among those provisions is that with which we are
presently concerned: 'A municipality may regulate the
subdivision of land.'

This was merely an Enabling Act,

Certainly it cannot be argued that the Selectimen of the

Town of Phippsburg had authority to regulate the
subdivision of land in the absence of any ordinance enacted
pursuant to this Enabling Act. Since the Town of
Phippsburg did not see fit to adopt a subdivision ordinance
until long after the subdivision was commenced in 1967, we
think it apparent there was no
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requirerment of municipal approval for the subdivision at
that time.

We read the section to which appellant refers, i. e.,

In a municipality which does not have a planning board,
the municipal officers shall act in its stead for the purposes
of this section,’

to mean that in any municipality which had adopted a land
subdivision ordinance or regulation (which Phippsburg had
not) if there was no planning board in the mumicipality
which could approve the plat of a proposed subdivision, the
mumicipal officers were directed to act in the stead of a
planning board for the purpose of giving approval.

In the absence of a duly enacted regulation for subdivision
no municipal officer's approval was required for a
subdivision under the statufe as it read at the time this
subdivision was undertaken,

We hold the presiding Justice was correct in his conclusion
that the subdivision in this case was made af a time when no
approval was required by the municipality. 30 MR.S.A. §
4956,

Appellant directs attention to 30 MR.S.A. § 4956 and
observes that to be free of the application of the municipal
subdivision law, the subdivision must have been 'in actual
existence' on September 23, 1971,

The Legislature's intention, the appellant says to quote
from its brief] is clear 'that in the case of projects for which
municipal approval was not required only those actually
completed by September 23, 1971, would qualify for
grandfather's rights.'

Again we musl disagree.

The statute uses the words ‘in actual existence’ and not the
words 'actually completed.’

What was 'in actual existence?'
The answer is: ‘Subdivision as defined by this section.'

What section?




The answer js; 'Section 9456, paragraph 5, of 30 M.R.S.A/

A subdivision was defined by the Act in effect af all times
piaterial to this case as 'A division into three or more lofs in
urban areas or four or more lots in rural areas . ...

There is no dispute in this case but that there had been a
division of the total parcel of land inte many lots and as the
presiding Justice found: 'these lots were aclually surveyed
and marked by steel pins or regular markers and numbered'
before September 23, 1971, the critical datc under the
statute.

We are satisfied then that the presiding Justice was correct
in his finding that the subdivision was 'in actual existence’
within the meaning of the applicable statute.

We likewise conclude the presiding Justice was correct in
his finding that 38 MR.S.A. § 488 cxempted this
development from the application of the Site Location of
Development law because 'the development was under
construciion on January i, 1970.'

The appellant  argues that the appellec  had abandoned
whatever 'grandfather’ rights which cxisted because, it says,
nothing was done to prosecute the development for a perior
of five years.

The presiding Justice found as fact based on believable
evidence that there was active and continuous development
of the project during the years 1967, 1968 and 1968.

In view of this finding which is supported by credible
evidence, it becomes unnecessary to discuss what period of
inactivity will justify a conclusion there has been an
abandontment of the subdivision.
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That the Superior Court had jurisdiction of the subject
matter and the parties is undoubted.

That this Court had jurisdiction to consider and decide the
appeal from the denial of the injunction by the Superior
Court Justice is likewise appatent,

We' have, therefore, reviewed this record and have
concluded that the complaint for an injunction was properly
denied. This is our decision in the case.

However, we do have another concern. This is amatter
which was not raised by the parties, cither in their briefs or
at oral argument, but which we choose to discuss in some
detail.

The complaint for injunction recites that 'the plaintiff,
Allorney General of the State of Maine, is acting for

himself and on behalf of the Board of Environmental
Protection.'

Two separate and distinct statutes, he alleges, are authority
for the action taken: to wit, 38 M.R.S. A, §§ 481-488 [2] and
30 M.R.S.A. 4956.

38 M.R.S.A. § 486 provides as follows:

*All orders issued by the commission under this subchapter
shall be enforced by the Attorney General. If compliance
with any order of the comumission is not had within the time
period therein specified, the commission shall immediately
notify the Attormey General of this fact, Within 30 days
thereafler the Attorney General shall bring an appropriate
civi] action designed to secure compliance with such order.

30 M.R.S.A. § 4956(5) provides in part that:

"The Attorney General, the municipality or the appropriate
nmumnicipal officers may institute proceedings to enjoin the
violation of this section.'

38 M.R.S.A. § 485 conlains, among other things, provision
that the Enviromnental Improvement Commission

'may al any time with respect to any person who has
commenced construction or operation of any development
without having first notified the commission pursuant to
section 483, schedule and conduct a public hearing in the
manner provided by section 484 with respect to such
development.'

The following paragraph in Section 485 provides that the
Commission

'may request he Attorney General (o enjoin any person,
who has commenced consituction or operation of any
development without first having notified the commission
pursuant fo section 483, from further construction or
operation pending such hearing and order.'

It thus becames clear that the statutory scheme envisions
that  ordinarily the  Environmental  Jmprovement
Commission will make the delermination that a
development is or is notexempt from regulation by the
Environmental Improvement Commission, in the first
instance. The scheme contemplates judicial parlicipation in
determining the question inissue only after such issue is
preliminarily resolved by the Commission after hearing,
unless

{a) it clearly appears the issue is only one of law, or

{b) harm will result before the Commission can act if it is
ultimately found the development is nel exempt from
regulation by the Commission, (in which case the status quo




is maintained 'pending such hearing and order’ (under 38
M.R.S.A. § 485)).

The judicial participation is usually initiated either by
appeal from the Commission's Order under the provisions
of 38 M.R.S.A. § 487 in which case appeal is to
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the Supreme Judicial Court sitting as a Law Court [3] or by
invoking 38 MR.S.A. § 486, in which case 'appropriate
c¢ivil action' (i. ¢., complaini for mjunction), is initiated in
the Superior Court.

In In Re Spring Valley Development, Me,, 300 A.2d 736
(1973), one of the issues was, as here, whether or not the
action of the developer was subject to regulation by the
Environmental Improvement Commission or exempf
therefrom by the 'grandfather clause.’

There, as here, the Commission learned of the developer's
activity, even though it had given no notice to the
Commission of its infended development.

Upon learning of the developer's activities the Commission
gave notice of hearing as provided by 38 MR.S.A. § 483
and proceeded to adjudicate the issue.

When that issue was decided adversely to the developer,
appeal was taken to (he Supreme Judicial Court sitting as
the Law Court pursuant to 38 M.R.S.A. § 487.

When judicial participation in the controversy was invoked
there had already been a preliminary resolution of the issucs
by the Commission, which determination was made atter
hearing pursuant to Section 483.

We decide that in all future cases determination that a
development is subject to regulation by the Environmental
Improvement Commission, or exempt therefrom by the
‘grandfather clause' {38 M.R.S.A. § 488), should be made
preliminarily by the Commission iself. Judicial
intervention in the controversy will take place prior to any
administrative determination only in those rare instances
where the issue is solely one of law or where the relief
sought is beyond the capacity of the administrative agency
to give, or where injunctive relief is sought under 3%
M.R.S.A, § 485 fo mainiain the status quo 'pending such
hearing and order.' [4]

We see 'the doctrine of primary jurisdiction’ as the occasion
for this rule. [5]

In Stanton v. Trustees of St. Joseph's College, Me., 233
A.2d 718 (1967, we accepted the 'doctrine of exhaustion of
adminisfrative remedies' as a general principle.

We recognize that the 'doctrine of primary jurisdiction' is
somewhat different from the 'doctrine of exhaustion of
administrative remedies' and of 'ripeness.'

Nevertheless, they are closely akin. Public Utilities
Commission v. United States, 355 U.S. 534, 78 8.Ct, 446, 2
L.BEd.2d 470 (1958).

' Primary jurisdiction’ and ‘exhaustion of administrative
remedies' are both closely allied in basic function and
congept, Each rests on the premise that an agency has the
primary authority to make certain decisions deemed
refevant to the determination of the controversy.

' Bxhaustion' emerges as a defense (o judicial review of an
administrative action not as yet deemed complete.

' Primary jurisdiction' defermines whether the Court or the
agency should make the initial decision, United Stafes v,
IVestern Pac. R. Co., 352 U.8. 59, 77 8.Ct. 161, 1 L.Ed.2d
126 (1956).
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The 'docirine of primary jurisdiction’ is not an aftempt o
allocate power between the courts and the administrative
agencies. Authorities agree 'the doctrine of primary
jurisdiction' was established in Texus & Pac. Raibway v.
Abilene Cotton il Co., 204 U.8, 426, 27 8.Ct. 350, 51
L.Ed. 553 (1907). While in that decision there was no
explicit reliance on Commission expertise as the controlling
consideration, later cases rationalized the application of the
rule on that basis.

As a matter of judicial policy we will generally not decide
an issuc concerning which an administrative agency has
decision capacity until after the agency has considered the
issue.

One of the obvious tesulis of the creation of the Maine
Board of Envirotimental Protection is that an agency has
been created which has developed an expertise in resolving
the special problems with which it is, by law, required to
become concerned. Merest prudence suggests that the
courts ought to have the benefit of the Comimission's prior
expert evaluation of controverted facts, before 1t intervenes
in a controversy over which the Commission has
jurisdiction, (except to use legal processes fo maintain the
status quo pending hearing and decision of the issue in
controversy by the Commission.)

An example of the application of this rationale by this
Conrt is Lewision, Greene & M. T. Co. v. New England T.
& T Co., Me., 299 A2d 895 (1973). There this Cowrt was
concerned with 35 M.R.S.A. § 305. That section provides,
in part;




' .. (I)n all cases in which the justness or reasonableness of
a rate, foll or charge by any public utility or the
constitutionality of any ruling or order of the commission is
in issue, the law court shall have jurisdiction upon a
complaint to review, modify, amend or annul any ruling or
order of the commission, but only to the extent of the
unlawfitlness of such rling or order. If in such complaint it
is alleged that confiscation of property or other violation of
constitutional right results from such ruling or order, the
law court shali exercise Hs own independent judgment as to
both law and facts.!

Even though the statute by its express fermns directed that
the Law Court exercise its own independent judgment, both
as to law and facts, we ordered that

'.. . (T)he Public Utilities Comunission is herewith directed
prompily to take out evidence, in accordance with the
foregoing delineations, firom New England and any other of
the parties who might wish to present evidence.

'After it has heard and taken such addition evidence the
Commission, as it deems appropriate by reason thercof, is
authorized, in accordance with Section 305, to modify its
original findings, conclusions and Order, or to make new
findings and conclusions and a new Order.

"The Commission shall report all the additional evidence
which it has taken to the Law Court promptly and in
manner such that, as required by Section 305,

", .. the proof may be brought as nearly as possible down
to the date of its report thereof fo the cowt.'

'If the Commission has modified its original findings of
fact or made new findings of fact, or modified its original
Order, or made a new Order, it shall file with the Law Court
such modified findings of fact or Order or such new
findings of fact or Order, if any.'

This Court had earlier established the principle that even
where independent judgment as to facts is mandated, the
Law Court

' .. may nonetheless exercise the prescribed 'independent

judgment' as to facts and yet in that very process be
'informed and aided’ by findings of the Public Utilities
Conmission.’ Central
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Maine Power Company v. Public Utilities Conunission,
156 Me. 295, 304, 163 A.2d 762, 768 (1960).

In the case now before us the Board of Environmental
Profection has capacity to determine the mixed question of
law and fact as to whether the development being operated

by the defendant is or is not excmpt from the requirements
of 38 M.R.S.A. § 481 et seq.

As to ell cases arising subsequent to this date,
determination of all issues within its fegal capacity should
be made by the adninistrative tribunal before judicial
intervention will be invoked, except in those instances
earlier described.

In this case the factual basis for the denial of injunctive

relief has been thoroughly developed before the Justice of
the Superior Court. The issunes of law have been ably
presented by both counsel. Under the circumstances  we
consider it appropriate to decide this case.

The entry must be,
Appeal denied.

All Justices concuiring.

Notes:

[1] 'This Article shall not apply to any development in
existence or in possession ofapplicable state or local
ficenses lo operate or under construction on Fanuary 1, 1970

[2] Provision for judicial review of any order of the Board
of Environmental Protection is found in 38 M.R.S.A. § 487.

[3] See: King Resources Co. v. Environmental
Tmprovement Commission, Me., 270 A.2d 863 (1970).

[4] We can envision the situation in which a developer may

go on the site of a development with large carth-moving
equipment and in a matter of howrs make irreparable
changes in the contowr of the earth. Tn a casc such as this,
for example, apetition by the Commission for injunctive
relief ought be entertained.

{5] See: Atchison, Topcka & Santa Fe Railway Company
v. Wichita Board of Trade, 412 U.S. 800, 93 8.Ct. 2367, 37
L.Ed.2d 350(1973), sce also New England Telephone &
Telegraph Co. v. Public Utilities Commission, Me., 329
A.2d 792, 801 (1973).




