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August 3, 2012

Mr. Fred O’Keefe

268 Pleasant Avenue

Peaks Island, ME 04108 _ ' l
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Dear Mr. O’Keefe:

Thank you for your July 26, 2012 letter regatding 512 Island Avenue (a copy of which is included as
an attachment) in which you are asked the following questions:

1. Does 1,320 gallons of fuel stored in either tank and/or truck constitute fuel storage within TB-
2 zoned property? You ask if the Planning Board reached a decision on this definition.
2. I so, how does it apply to the City Codes defining off-street parking with IB-2 zone property?

In response to both of your questions, the Planning Board did not address or reach a decision
regarding the definition of fuel storage. This is because any and all questions regarding the use of
property were decided by the Zoning Board of Appeals (“ZBA”) at its October 13, 2012 public
hearing (a copy of the ZBA’s decision is included as an attachment). The ZBA ultimately decided to
uphold the Zoning Administrator’s intetpretation that the proposed parking of seven vehicles at 512
Island Avenue, Peaks Island, is a permitted “off-street parking” use in the I-B zone. The ZBA
decision was not appealed, thus it is the final and binding decision on this matter. I would note that '
the ZBA did discuss the issue of fuel storage at its hearing, but did not find this issue to be
determinative.

Afier the ZBA decision was rendered, a Level I: Site Alteration plan for Peaks Island Fuel at 512
Island Avenue was reviewed and approved by the Planning Authority on October 27, 201 1(a copy of
which is included as an attachment). As part of the review process, a Spill Prevention, Control and
Counter Measures Plan (that was reviewed and approved MaineDEP) was reviewed by the Planning
Authority and is included as an attachment to the approval letter,

Finally, Mr. Ted Haykal submitted an appeal of the Planning Authority’s decision to the Planning
Board (a copy of the report and attachments that was presented to the Planning Board is attached).
After a hearing on the appeal, the Planning Board denied Mr. Haykal’s appeal, Thus, the Planning
Authority’s approval of the 512 Island Avenue Level I: Site Alteration site plan remains in effect.
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Thank you for your inquiry and I hope this material answers your questions.

Sincerely,

Wwﬁ 60’7/’:“"‘"

Alexander Jaegerman
Planning Division Director

cc:
Jeff Levine, Director, Department of Planning and Urban Development
Danielle West-Chuhta, Associate Corporation Counsel
Marge Schmuckal, Zoning Administrator
Barbara Barhydt, Development Review Services Manager
Attachments:
1. Fred O’Keefe correspondence, dated July 26, 2012
2. Zoning Board of Appeals Decision, public hearing on October 13, 2012 and demsxon signed
on October 20, 2012,
3. Alexander Jaegerman, Planning Division Director, Site Plan Approval Letter for 512 Island
Avenue, dated October 27, 2011.
4. Planning Board Report #9-12, prepared on February 24, 2012 for the February 28, 2012
public hearing,
5. Carol Morrissette, Planning Board Chair, Planning Board Decision made on February 28,

2012 and decision letter dated Marcy 8, 2012,
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July 26, 2012

Mr. Alexander Q. Jaegerman, AICP

Director

Planning & Urban Development Departiment

Planning Division

City of Portland N
3839 Congress Street

Portland, ME 04101-3509

Dear Alax,

It has heen some time since | have corresponded with you regarding the decisions and
outcomes relating to the off-street parking plans of Keith ivers and Peaks Island Fuel, 512 Island
Avenue, Peaks istand. There are several unresolved guestions that 1 hope you can clarify.

According to the recorded disc of the Planning Board of Appeals meeting held on February 28,
2012 the question was put to the Board relating to the question, “Does 1,320 gallons of fuel
stored in either tank and/or truck constitute fuel storage within 1B-2 zoned property”, according
to the definition of the State of Maine DEP? The City Attorney who did not answer the question,
but suggested that the Planning Board ask its Attorney.

| have attached a copy of the email sent to me by Mr. David McCaskill of the DEP dated
Noventber 16, 2011 where he reconfirms the definition of this rule that 1,320 gallons of fuel
stored in a tank and/or truck “overnight” indeed constitutes fuel storage.

1. Has the Planning Board reached a decision regarding this definition?
2. if so, how does it apply to the City Codes defining off street parking within IB-2 zoned
property?

If the City of Portland Planning Board allows for fuel storage In this particular case, does this
change the code of what is aliowed within the definition of 1B-2 zoned property versus those
codes that govern “Commercial” property? Would re-zoning from a business zone to a
commercial zone be required?

Obviously, because of safety concerns, we are very concerned as to how this issue will be
resolved. Since this Is a 100% residential use area, regardiess of the current zoning with ma ny
year round residents, we simply want to be certain that there Is the-utmost compliance on the
part of Peaks Island Fuel to obey all the laws, codes and rules of the City, the State and Federal
agencles.




We hope you understand our sincere desire to want te protect our long establishad residential
neighborhood fifestyles to the best of our abilitics and further protect our homes from being
threateped by any potentlal danger/disaster, big or small, as could be Infiicted on us hy volatile

materials such as fual oil and propane,

Thank you for your attention to this matter. | look forward to your answers which | will forward

to all neighbors.

_Sincerely, %
F

268 P!easar}{;v nue
Peaks lsland, ME 04108

Ce: Mr. David McCaskili
Maine Departiment of Environmental Protection
17 State House Station
28 Tyson Drive
Augusta, ME 04333-0017




Fred O'Keefe

From: McCaskill, Davig [David.McCaskili@Maine.gov]
Sent: Wednesday, November 18, 2011 2:44 PMm

TFo: Fred O'Kesfe

Ce: Bowie, Butch C

Subject: RE: Question

Yes-lt is still fuel storage as longs as the truck are parked overnight. | have not heard from the town of late but we will
check in with them, ’

Take care,

From: Fred O'Keefe [mailto:fokeefe@fsa -lc.com]
Sent: Monday, Novembear 07, 2011 4;03 PM

To: McCaskill, David

Cc: Bowie, Butch C

Subject: Question

David,

As you may recall [ corresponded with you back in July of this year regarding the plan submitted by Keith Ivers, Peaks
Istand Fuel. Recently the City of Portiand upheld his request to park fuel trucks on property he is atfempting to

1. The resubmitted drawing of the property in question show substantially more of the property within the
shoreland zone. What effect will this have in fulfilling

State and Federal DEP requirements?

Has Mr. Ivers filled the SPCC Plan as required and if so what is the State’s recommendations?

3. Inthe November issue of “The Island Times” and | quote:

M

“His (Attorney for the Appeal, Davld Lourey) second argument was that keeping the vehicles at Mr. fvers’s home
constituted fuel storage, not parking. This actually caused some consternation among the board members who
asked for clarification from the City’s Assistant Corporate Council, Danielle West-Chuhta. She and Zonhing
Administrator Marge Schimuckal both responded , saying that it would constitute storage only if the vehicles
were parked for more than 30 days, for instance, if one was inoperable and had not been repaired.”

My question to you is what does the DEP consider to be fuel storage. | was under the impression that fuel oil In
excess of 1,320 gallons in storage tanks or in his delivery trucks if they are to be parked at the site overnight or
longer with product in them does constitute the parking of these vehicles to be in a fuel storagefterminal area.

Is this factual?

Thank you so much for any assistance and/or advice you can provide.

Fred O'Keefe




CITY OF PORTLAND, MAINE _

| Z@NHN@J’B@AE@QD OF APPEALS

Interpretation Appeal to the Poriland Zoning Board of Appeals (“Board”) from the
Zoning Administrator’s August 18,2011 determination that proposed parking of seven
vehicles at 512 Tsland Avenue, Peaks Island, is a permitted “off-street parking” use in the

I-B Zone

DECISION

Date of public hearing: Qctober 13, 2011

Name and address of appellants: Ted Haykal, et al. (named in appeal natrative)
¢/o David A. Lourie, Esqg.
189 Spurwink Ave.
Cape Elizabeth, ME 04107

Location of property under appeal: 512 Island Avénue, Peaks Island
_ Tax Map 090, Block AA, Lots 001, 002 &

005

Tor the Record:

Names and addresses of witnesses (proponents, opponents and others):
David A. Lourie, Esq. for Appellants
Danielle West-Chuta, Assoc. Corp. Counsel for City of Portland Zoning
Administrator Marge Schmuckal; City of Portland Zoning Administrator Marge
Schmuckal; City Traffic Consnltant Tom Errico;

~ Ted Small, Esq. for Keith Ivers/Peaks Island Fuel.

Proponents:

1. Ted Haykal, 522 Island Avenue

2. Mr. Steven Riccnchi

3. Arthur Fink

4. Jesnne Meuse, 11 Trefethen Ave.

5. Joanne Maclsaac, 499 [sland Ave.

6. Jean Gulliver, Trefethen Evergreen Improvemment Association




. Liz Wilhams
Ron Delucia, 499 Island Ave.
Nancy Hoffman, Brackeit Ave.

10 00 2

Opponents:

Stephen Mohr, 18 Pleasant Street

Nancy Cuthbertson, 341 Island Avenue

.Ed Ranney, Island Ave.

Eric Conrad, 152 Brackett Ave.

Eric Eaton, Peaks Island Council

Mike Grady, Island Ave.

Dan Doane, 364 Island Ave.

Kyle Green, 188 Central Ave,

. Paul Rico, 58 Elizabeth St.
10. Keith Ivers, Peaks Island Fuel Owner
11. Lisa Lynch
12. Sidney Gerard, Island Ave.
13. Rob Tiffany, 38 Centennial St.
14. Paul 341 Island Ave.

" 15.Rand Ges
16. Futch Brown, Island Ave.
17. Chris Vail, Island Ave.
18. Robert Haines, Holm Ave.

S

Fxhibits admitted (e.g. renderings, reports, efe.}:

1. Interpretation Appeal Application, dated Sept. 1 6, 2011 by David A. Lourie,
Esq., incl.:

Fxhibit-A, Aug. 18, 2011 determination by Zoning Administrator Marge Schmuckal;
Fxhibit B-1, Aug. 8, 2011 letter from Teradyn Consultants LI.C 1o Portland
Planning Dept., Keith Ivers’ letiers to Planner Frick Giles, notice of the July 28, 2011
Peaks Tsland Council meeting, Grading and Erosion Coufrol, Site and Landscaping
Plans, Stormwaier Management Plan;
Exhibit B-2, Site Plan, Landscaping Plan and Details & Notes;
Txhibit C, photographs of vehicles; |
Exhibit D, City of Portland Technical Manual, Section 1 (Transportation Systems
and Street Design};
Exhihit B, March 20, 1989 City Council Order amending City Code §§ 14-331 and
341. ' )
2. Lefters,
a. Letters from Frederick W. O’Keefe and Phyllis A. Maclsaac 1o Board of Appeals
on Sept. 29, 2011;

ol A




Ernail from Susan Hanley to Marge Schmuckal, Oct. 4,2011;

Letter from Jonathan and Beth Brown to Board of Appeals, Oct. 1, 2011;

I etter from Michael Beebe to Board of Appeals, Sept. 29, 2011;

Ietter from Alison and Shergul Arshad to Board of Appeals, Sept. 29, 2011,
Email from John S. and Anne B. Whitman dated Oct. 13, 2011, ‘
Email from Tom Morse dated Oct. 13, 2011.

T.etter from Bruce and Lori Hochman dated Oct. 13,2011.

Bt o A o

3. Cover Memo from Zoning Administrator Marge Schmuckal to Zoning
Board of Appeals, Oct. 5, 2011, transmitting prior comments from public regarding
512 Tsland Ave., Peaks Island (139 pages of correspondence).

4. Memorandum from Zoning Administrator Marge Scbmuékal to Zoning
Board of Appeals, Oct: 13,2011,

Windings of Fact and Conclusions of Law:

Findings of Fact:

The Board’s authority to review an inferpretation of the building authority
(Zoning Administrator) is pursuant to Section 14-472 of the City of Portland Code
of Ordinances, Chapter 14 (“Land Use Code”).

Keith Tvers is the owner of Peaks Island Fuel. He proposes to park seven vehicles
- four 2,800 gallon fuel trucks used in Mr. Ivers’ propane and oil delivery
business and three passenger vehicle-sized service vehicles used in Mr. Tvers’

- heaiing repair business -~ on a “parcel” focated at 512 Tsland Avenue, Peaks
{sland consisting of several lots, which is improved by a single-farnily, dwelling,
M. Tvers stated that Peaks Island Fuel’s offices are at 66 Island Avenue, and that
the Peaks [sland fuel trucks and other vehicles currently are parked on rented
space on Welch Street, above the ferry landing. He and other members of the
public observed that the present parking location is in the midst of much
pedestrian iraffic and is subject to vandalism and litter. Mr. Ivers also stated that
there would be no filling or fueling, major maintenance or washing of the vehicles
in the proposed off-street parking area; that the vehicles may contain some
amounts of firel when parked overnight after deliveries in case evening
emergency fuel deliveries are needed, but the frucks would not be filled with fuel;
and that fueling of the vehicles occurs at the barge site for oil and kerosene and on
the mainland for propane filling. In addition, Mr. Ivers stated that the Peaks
Tsland Fuel vehicles to be parked in the proposed “off-street patking” site are
registered and are used in rotation.

This pareel is located in the Island-Business (I-B) District, in which “Off-Street
Parking” is a permitted use as stated in Section 14-233 (f) of the Land Use Code.
Section 14-331 of the Land Use Code defines “Off Strest Parking™as follows:

.y




See, 14-331, Defined.

Off-street parking, either by means of Open-air Spaces oOf by garage spaces
which meet the standards set forth in the City of Portland ‘Technical
Manual, as hereafter amended, in addition to being a permitted use in
certain zones, shall be considered as an accessory use when required or
provided to serve conforming uses in any zone.

By letter dated Aug, 18, 2011, the City’s Zoning Administrator determined that
Mr. Ivers’ proposed use is a permitted “off-street parking” use in the I-B Zone. In
that letter, the Zoning Administrator determined that Sec. 14-223 (f) and 14-331 of
the Land Use Code “do not limit the allowable ‘off-street parking’ to any
particular type of use or only allow parking as an accessory use,” that the spaces
can be either open air or garage spaces, that “The proposed parking area is
meeting the standards in the City’s Technical Manual,” and that the “proposed
parking lot is not a truck terminal” because the trucks are not warehoused or
stored on the site, the trucks are not filled or fueled and no product is dispensed
on site. As a permitted use, the proposed fuel truck/other vehicle parking use

“would be reviewed by the City’s Planning Department under the site plan
provisions of the Land Use Code.

The appellants, represented by David A, Loutie, Hsq., filed an appeal on Sept. 19,
2011, Appellants assert that the definition of “off-street parking” in Sec. 14-331
means parking for automobiles and compact cars as defined by the City of '
Portland Technical Manual, Section 1. Appellants arguethat the Technical
Manual provides for parking spaces 19° in length and 8%2’ to 9° in width, while
the proposed parking lot plans depict parking spaces as long as 22 and as wide as
127, and that the Land Use Code’s reference to the Technical Manual Timits the
off-strect parking use to passenger cars and motorcycles. Appellants also argue
that the City Council’s intent in amending § 14-331 in 1989 to incorporate the
Technical Manual by reference was to allow off-street compact car parking. In
addition, they argue that the proposed use actually is a “Truck Terminal” use
which is prohibited in the I-B -- the storage of frucks, “for use inl delivering fuel
and services elsewhere on the island.” Finally, Appellants argue that the
determination was made without adequate consideration for the purposes of the
Land Use Code as expressed in Sec. 14-46.

« Section 14-47 of the Land Use Code defines “Truck Terminal” as follows:

Tyuck terminal: A building and premises devoted to handling and
‘temporary warehousing of goods, which may include facilities for
the maintenance and repair (except body repairs, frame
stzaightening and painting), fueling and storage of trucks or tractor-
trailer combinations.




The defined use “Truck Terminal” is not listed as a permitied or conditional use in
the I-B Zone. Under See, 14-225 of the Land Use Code, “Uses that are not
expressly enumerated herein as either permitted uses or conditional uses are

prohibited.”
Conchisions of Law: -

For reasons that follow, the Board concludes that Appellants have not met their
burden of demonstrating that the Zoning Administrator’s interpretation of the
Land Use Code was incorrect or improper. '

Tirst, the Board concludes that the proposed use does constitute “off-street
parking,” which is a permitied use in the I-B Zone (Sec, 14-223(f)). The Board
looks to the plain meaning of Secs. 14.223 (f) and 14-331, which establish “off-
street parking” gs a permitted use without limitation in the I-B zone in which the

parcel is located.

The Board is aware that Sec. 14-331 of the Land Use Code provides that “Off-
street parking, either by means of open-air spaces ot by gavage spaces which meet
the standards set forth in the City of Portland Technical Manual, as hercafter

“amended, in addition to being & permitted use in certain zones, ... .” However,
the Board does not interpret Sec. 14-331 and the Technical Manual incorporated
thereby by reference as limiting the “off-strest parking” use to passenger vehicles
only, or as limiting the dimensions of parking spaces allowed in off-street parking
spaces in the City of Portland to 9 by 19” passenger vehicle spaces or to 82 by
19° compact car spaces. This is because construing the Land Use Code as a
whole, other sections of the Land Use Code that refer to off-street parking imply
that the off-street parking use also includes commercial motor vehicles, For
example, Sec. 14-335 sets forth what ofi-street parking does not include, such as:
more fhan one commercial motor vehicle in any residence, R-P or B-1 Zone (Sec.
14-335(a)); more than six commercial motor vehicles in any B-2 Zone (Sec. 14-
335 (b)); and “any truck body, commercial trailer or similat commercial vehicles
in residence zone or the R-P Zone” (Sec. 14-335(e)). In addition, Sec. 14-344
permits the Board or the Planning Board fo permit off-street parking accessory o
business uses but located in residential zones, with the limitation that the off-
street parking be “for passenger cars only.” These provisions demonstrate that the
“sff-street parking” use is available for both passenger vehicles and commercial
vehicles, and that the passenger car and compact car stall dimensions in the
Technical Manual must be minimum dimensions -- not fixed standards. Further,
construing the Land Use Code as Appellants suggest would mean that larger
commercial vehicles and frucks cannot be parked in off-street parking sites in
Portland, a result that is not consistent with the Land Use Code as interpreted by
the Board above or with observed practice in the City of Portland,

Second, the Board concludes that the proposed parking of seven Peaks Island Fuel
velicles is not a prohibited “Truck Terminal” use. In so concluding, the Board




notes that the definition of “truck terminal” in Section 14-47 of the Land Use
Code begins: “A building and premises devoted to handling and temporary

- warehonsing of goods, ... . The plans for the proposed parking area do not
inclnde a building, and the definition does not siate “A. building or premises”™;
therefore, the proposed use fails to meet this definition. Also, while Appellants
argues that there is a distinction between “pat ing” and “storage” and argue that
under the definition of “iruck terminal,” storage of trucks constitutes a fruck
terminal, a closer reading of the definition does nof support that argument. The

full definition reads:

Truck terminal: A building and premises devoted to handling and
temporary warchousing of goods, which may include facilities for
the maintenance and repair (except body repairs, frame
straightening and painting), fueling and storage of trucks or tractor-
trailer combinations.

Thus, while the “storage of trucks” “may be included” in the definition of “track
terminal,” the storage of trucks does not by itself constitute a “truck terminal” use.
Moreover, Mr. Tvers stated that his proposed off-strect parking use for the Peaks
Istand Fuel vehicles does not include major maintenance, which would be
conducted off site and does not include fueling, which he said occurs at the barge
site for oil and kerosene and on the mainfand for propane filling, Moreover, to
the extent any distinction between “storage” and “parking” is relevant fo this
appeal, the Land Use Code prohibits “storage” outside of more than one
unregistered motor vehicle “for a period in excess of thirty (30) days in any
residence zone, the R-P Zone or any business zone.” Sec. 14-335(d). Mr. Ivers
stated that the Peaks Island Fuel vehicles to be parked in the proposed “off-street
parking” site are registered and are used in rotation, so that this section does not

apply.
Degision:

The Board finds that the Appellants have NOT satisfactorily met their burden of
demonstrating that the August 18, 2011 determination of the City’s Zoning
Administrator was incorrect or improper, and therefore DENIES the appeal.

Dated: (20, 5D, 2011

X AP\Poriland, City of (1044 WPeaks Tland Permit Appeal (OGLEICITY OF PORTLAND 2.doex
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Planning & Urhan Bevelopment Departmant
Penny St. Louis littel), Director

Planiling Division
Alexander Jaggerman, Directar

October 27, 2011
Keith Ivers Jeff Amos, P.E.
Pesaks Island Fuel - Terradyn Constultants, LLC
P.O.Box 6 P.O. Box 339
Peaks Island, ME 04108 New Gloucester, ME 04260
Project Name: Peaks Island Fuel Project I:  2011-277
Address: 512 Island Avenue CBL: 090-AA-1, 2 and5
Applicant: Keith Ivers
Planner: Barbata Barhydt, Development Review Services Manager

Dear Mr. Ivers and Mr, Amos

On October 27, 2011, the Planning Authority approved with conditions a Level I; Site
Alteration site plan for a seven (7) vehicle parking lot, four (4) truck spaces and three (3)
vehicle spaces, for Peaks Island Fuel at 512 Island Avenue, Peaks Island. The decision is
based upon the application documents and plans as submitied by Keith Ivers and prepared by
Jeff Amos, P.E with a revision date on the site plans of 9/16/11, In addition, the applicant
submitted a copy of the Spill Prevention, Control and Counfermeasures Plan that was

* reviewed by the MDEP, Bureau of Remediation and Waste Management, and approved by
Butch Bowie, DEP Environmental Specialist, on August 23, 2011 (Attachment 3). The
proposal was reviewed for conformance with the standards of Portland’s site plan ordinance
and shoreland zoning, The review comments from City Staff are included as Attachments 1a-
1g) The Zoning Board of Appeals confirmed that the parking lot is permitted in the Island
Business I.B zone with their October 20, 2011 decision (Attachment 3). :

SITE PLAN STANDARD WAIVERS
The applicant requested two waivers from the technical standards. The Planning Authority
waives the Technical Standards as follows:

1. Bicycle Parking: The applicant states that the parking lot is not for public use and there
will be no vehicular or pedestrian traffic into the parking area except for employees of




Hoos

Peak’s Island Fuel. The site plan standard (Section 14-526 b. (i) (¢) requires two bicycle
spaces.

The Planning Authority waives the requirement for bicycle parking under the waiver
criteria of 14-526 b. (ii) due fo the facts that the parking area is for the Peaks Istand Fuel
vehicles, which is not open to the public, is active time of use will be during the winter
months, and is located in an outlying area on the island.

Driveway width: The applicant is proposing a 12 foot wide driveway rather than the 20
foot minimum to the parking area. From a fraffic engineering perspective, the reduced
width is not expected to be problematic and low traffic volumes on Island Avenue, The
narrower drive is proposed to better screen the paiking by increasing the available buffor
between the gravel surface and the abutting propeity. As stated in the request, Peak’s
Island Fuel has only one full time driver and one pari-time driver, so there will not be
opposing vehicles at any time. Also, the parking atea is not open to the public. Finally,
the Fire Department has concluded that the proposed driveway width is acceptable due to
the fact the driveway into the parking lot is not to a building requiring fire apparatus
accoss.

The Planning Authority waives the standard in the Technical Manual, Section 1, 1.7
Driveway Design to reduce the minimum two-way diiveway width from 20 feet to 12 feet
per the authority of Section 14-524 (a) 3.v (v)(h) and finds that the public interest is
secured with a more prominent buffer, while maintaining a safe driveway, as
described/approved by the Traffic Engineer and the Fire Department, and that the
variation does not nullify the intent and purpose of the land development plan and
regulations.

Parking lot dimensions: The applicant is proposing four latger parking stalls of 12 by 22
feet for the trucks with a travel aisle width of 28 feet. The rest of the parking spaces are
proposed to be 9 x18 feet,

The Planning Authority supports the four larger parking spaces and the wider aisle width
to accommodate the truck parking and circulation, which exceed the minimum
dimensional standard of 9518 feet for a parking space and twenty-four (24) feet for an
aisle width as established in the Technical Manval, Section 1.14 and standard figure 1-27.
The proposed parking dimensions and lay out allow the parking tot to function in a safe
manner. The larger spaces and aisle width will not have the effect of nullifying the intent
and purpose of the land development plan and the city regulations,




SITE PLAN REVIEW

The Planning Authority found the plan is in conformance with the Site Plan Ordinance (Article
V) of the Land Use Code, subject to the following condition(s) of approval:

1. The future storage area shown on the site plan is not approved as part of this decision.
Any proposed structure must be submitted for the applicable reviews and permits.

2. The applicant and all assigns, must comply with stormwater inspection and maintenance
plan and housekeeping plan as included in the applicant’s site plan documents and the
post-construction stormwater management plan compliance requitements and annual
reporting as speeified in Chapfer 32 of the City Code,

3. The Fire Department approves the driveway into the storage lot as it is not to a building
requiring five apparatus access. However, if a structure is built in this storage lot, a
minimum of a 16' wide driveway may be required; and at the entryway it may need to be
modified o meet the turning radius of fire apparatus. If a stracture is built in the future,
cade may require a sprinkler system.

The approval is based on the submitted site plan and associated documentation. If you need to
make any modifications to the approved site plan, you must submit a revised site plan for staff
review and approval,

STANDARD CONDITIONS OF APPROVAL
Please note the following standard conditions of approval and requirements for all approved site

plans:

1. Develop Site According to Plan The site shall be developed and maintained as depicted
on the site plan and in the written submission of the applicant. Modification of any
approved site plan or alteration of a parcel which was the subject of site plan approval
after May 20, 1974, shall require the prior approval of a revised site plan by the Planning
Board or Planning Authority pursuant to the {erms of Chapter 14, Land Use, of the
Portland City Code.

2. Separate Building Permits Ave Required This approval does not constitute approval of
building plans, which must be reviewed and approved by the City of Portland’s
Inspection Division.

3. Site Plan Kxpiration The site plan approval will be deemed to have expired unless work
has commenced within one (1) year of the approval or within a time period up to three
(3) years from the approval date as agreed upon in writing by the City and the applicant,
Requests to extend approvals must be received before the one (1) year expiration date.
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4. Pexformance Guarantee and Inspection Fees A performance guarantee covering the
site improvements, inspection fee payment of 2.0% of the guarantee amount and seven
(7) final sets of plans must be submitted to and approved by the Planuing Division and
Public Services Department prior to the release of a building permit, sireet opening
permit or certificate of occupancy for site plaus. If you need to make any modifications
to the approved plans, you must submit a revised site plan application for staff review and
approval.

5. Defect Guarantee A defect guaraniee, consisting of 10% of the performance guarantee,
must be posted before the performance guarantee will be released.

6. Preconstruction Meeting Prior to the release of a building permit or site construction, a
pre-construction meeting shall be held at the project site. This meeting will be held with
the conlractor, Development Review Coordinator, Public Service's representative and
owner fo xeview the construction schedule and critical aspects of the site work. At that
time, the Development Review Coordinator will confirm that the contractor is working
from the approved site plan. The site/building contractor shall provide three (3) copies of
a detailed construction schedule to the attending City representatives. It shall be the
contractor's responsibility to arrange a mutually agreeable time for the pre-construction
meeting.

7. Department of Public Services Pexmits If work will oecur within the public right-of-
way such as utilities, curb, sidewalk and driveway construction, a street opening permit(s)
is required for your site. Please contact Carol Merritt at 874-8300, ext. 8828, (Only
excavators licensed by the City of Portland ate eligible.)

8. As-Builf Final Plans Final sets of as-built plans shall be submitted digitally to the
Planning Division, on a CD or DVD, in AutoCAD format (*,dwg), release AutoCAD
2005 or greater.

The Development Review Coordinator must be notified five (5) working days prior to the date
required for final site inspection. The Development Review Coordinator can be reached at the
Planning Division at 874-8632. All site plan requirements must be completed and approved by
the Development Review Coordinator prior o issuance of a Certificate of Occupancy. Please
schedule any property closing with these requirements in mind.

If there are any questions, please contact Barbara Barhydt, Development Review Services
Manager at (207) 874- 8699,

Sin}_cerely,

@.aazrfm
Alexander Jacgerm

Planning Division Director




Attachments:
1. Staff Memorandums

a. Memorandum from Lauren Swett, P.E., Woodard and Cwiran, Qctober 5, 2011

CER MO e o

Chapter 32 — Storm Water
Performance Guarantee Packet

L

Electronic Distribution:

Peany St. Louis, Director of Planning and Urban Development Department

Aloxander Jasgerman, Planning Division Director

Philip DiPlerro, Development Review Coordinator, Planning
Marge Schrouckal, Zoning Administrator, Inspections Division
Tammy Munson, Inspection Division Director,

Lannie Dobson, Administration, Inspections Division
Michael Bobingky, Director, Public Services

Katherine Barley, Enginecring Services Mer., Public Services
Bill Clark, Projeet Engineer, Public Services

David Margolis-Pineo, Deputy City Bngineer, Public Services
Jane Ward, Adminisiration, Public Seivices

Capt. Chris Pirons, Fire Depariment

Jeff Tarling, City Arborist, Public Services

Thomas Errico, P.E, T.Y, Lin Associates

David Senus, P.E., Woodard & Curran

Assessor's Oifice

Approval Letter File

Thomas Errico, P.E, T.Y. Lin, October 19, 2011

Jeff Tarling, City Arborist, August 25, 2011

Jeff Tarling, City Arborist, October XXX

Captain Chris Pirone, Fire Departiment, Qctober 18, 2011
Marge Schmuckal, review comments, July 15, 2011
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MEMORANDUM

T0: Barbara Barhydt, Planner

FROM: Lauren Sweit, P.E,
DATE: Qctober 5, 2011
RE; 512 Istand Ave

As follow up fo the response to comments and revised plans recelved from the applicant for 512 Island Ave,
Peaks Island, we offer the following comments,

Documents Provided
e Response to Comments and attachments for Peaks Island Fuel, dated September 22, 2011,
prepared by Temadyn Consultants, LLC, on behalf of Peaks [stand Fuel.
o Engineering Plans for Peaks Island Fuel, Sheets 1-4, revised September 16, 2011, prepared by
Terradyn Consuitants, LLGC, on behalf of Peaks Island Fuel,

Comments

The Applicant has responded to the comments noted in Woodard & Curran’s memorandums dated August
19, 2011 and August 25, 2011. The applicant’s letter and plan revisions adequately address our comments.
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Barbara Bal hydt - 512 Island Avenue
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From:  Tom Emrico <thomas.errico@iylin.com>
To: Barbara Barhydt <BAB@porilandmaine.gov>
Date: Wednesday, October 19, 2011 5:28 PM

Subject: 512 Island Avenue
CC: Kathe1 ine Earley <KAS@portlandmame g0v> Davxd Margohs—Pmeo <DMP@port

Barbara — The following summarizes my final comments noted as a status report from my Augusi 25t emall,

* The proposed commercial driveway does not meet City standards for width. Based upon low traffic
usage, repeat driver use, and the fact that customers will not be accessing the site, | support a waiver for
the construction of a 12-foot wide driveway.

Status: No rasponse neaded.

* The applicant should define the location of the driveway as it relates to abutting driveways and whathar
it meets the City’s driveway separation standard. I'm not concerned about this issue, based upon traffic
volumes on island Avenue and traffic entering and exiting relevant driveways, but want to note whather
a standard waiver is required.

Status: According to the applicant, the area is informally used in respect to vehicle access and parking. Based
upon the issues hoted ahove, I find conditions to be acceptahle.

° }supporta waiver from the City’s technical standards regarding the truck parking stall dimensions (12’ x
22') and the parking aisle width {28') to assist with on-site circulation movements. { do not support the
provision of the 10’ x 20’ parking stalls and would suggest that they be reduced to meet city standards

{9’ x18°).
Status: The plans have heen revised and | have no further comment,

s The applicant should provide information on the adequacy of sight distance exiting the proposed
driveway.

Status: The applicant has indicated that adequate sight distance will he provided and | have no further
comment.

* Inmy professional opinion the proposed project will not significantly impact safety or traffic mobility in
the area of the project,

Status: No response needed.

If you have any questions, please contact me.

Best regards,

Thomas A, Erifen, BE

Sznior n:s’-‘ o=}
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From: Jeff Tarling
To: Eric Giles
Date: 8/25/2011 3:12 pM

Subject: 512 Island Avenue / Peaks Island
Hi Evlc -

1 have reviewed the proposed project at 512 Island Avenue and offer the following comments /
conditions:

1) Plantsizes- Shade and ornamental trees proposed did not meet the city standard sizes,
shade trees such as Red Maple should be 2.5" caliper, ornamental trees 2" caliper, and
evergreens 5-6' in height minimum.  The shrub sizes proposed did meet standards.

2) Additional screening recommendation - I would recommend an additional 5 filac shrubs to
screen the adjacent residential property, this screening can follow the note on the plan to be
coordinated between the project team and neighbor.

3) Fencing -  In addition to the proposed fencing to screen the parking lot, I would
recommend a simple wooden split-rail fence that would run from about the timber retaining
wall along the entrance drive following the property fine.  This fencing would be to demarcate
the property line and serve as a safety for children or other residential visitors from venturing
into the proposed parking area.  This could be an option with agreement: from the neighbor.

Overall, the landscape plan saves existing trees, plants additional mix of shade and evergreen
trees along with shrubs to help buffer the project.

Thanks,

Jeff Tarling
City Arborist
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From: Jeff Tatling

To: Barbara Barhydt

Date: = . Tuesday, October 25, 2011 3:39 PM
Subject: 512 Tsland Avenue Revisions

Hi Barbara - '

I have reviewed the revised plans for 512 Island Avenue and find the plan acceptable as shown.

The additional {ilac shrubs along with the fencing and eartier landscape planting meet the earller
review comments, We would be able to meet with the applicant or other concerns on-site to
review the placement ‘Post Construction'

to go over plant placements in regards 1o screening, snow storage and sight distances.

Jeff Tarling
City Arborist
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From: Chris Pirone
Toz Barhiydt, Barbara
Date: Tuesday, Oectober 18,2011 11:01 PM
Bubjeet: Re: 512 Island Avenue :
Fise comfifents:

K am &l set with this project as the driveway into the fhe storage lot is not to a huilding requiring fire zpparatus acooss. However, if a structure is
built In s storage Jot, a minimurm of a 16’ wids driveway may bo requited; and at the entryway it niay need to be modified to meet the farning
1adiug of fire apparatus,

if a structure is built in the future, code may require a sprinkler system,

Caplain Chris Pirone
Portland Fire Departnzent
Fire Preveation Bureau
380 Congress Street
Portland, ME 04161

{£) 207.874.8405

() 207.874.8410

>>> Barbara Bathydt 10/12/11 8:14 AM >>>

Hello:

I'weuld like fo wrap up 1his review, which had been Erdek's project. [ have memos from Tom, Jeff and David dato Augnst 25, 2011, but I don't
ses anything since then. Tknow we have discussed this profect and I believe you arc satisfied with e most recent version. Ineed fo have your
sign off' in writing.

Chris, Icannot find any comnients from you on this project.  Could you direct me to your comments and approval. “The ofl spill prevention
control and countermeasure plan that was approved by DEP is one of the documents listed in One Solutlen.

Thank you.

Basbars




512 Tsland Avenue — Peaks Island — 90-AA-1,2, 5

#2011-277

7/15/2011 This is a proposal to create a small, gravel patking'lot forup to 7 vehicles . Currently
thete is a single family dwelling located along Island Avesue, The lot is consists of three separate
patcels. ‘The lot s divided by two sepatate zosies: the IR-2 zone and the I-B zone. A pottion of the
outer edge of the 250° Shoreland Zone also extends into the propetty. The dwelling is located in the
IR-2 zone and the proposed parking lot is located within the I zone.

Cuttently up to seven (7) vehicles are proposed to be patked upon the lot within the I-B zone. The
applicant should teview scetions 14-339 and 14-340 and 14-341 to supply furthet information before
I can make 2 final determination on zoning compliance. It is my understanding that there will be
some refinements to the application,

Marge Schruckal

Zoning Adinistrator
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Penny St. Louis - Director of Planning and Urban Development
Marge Schmuckal, Zoning Adminisirator

512 Island Avenue, Peaks Island
" 90-AA-1, 2, 5—IR-2/I-B Zone

August 18,2011

The applicant, M. Tvers, is showing a vehicle parking lot for seven (7) vehicles located at
512 Island Avenue, Peaks Island. Currently a single family house is located on one
portion of the lot. The proposed parking arca will be located on another portion of the lot
and has sufficient space to park four 2,800 gallon fuel trucks and three passenger-vehicle
sized service vehicles. The vehicles are all to be actively used by Mr. Ivers in his heating
and fuel oil business, The proposed parking area is shown entirely within the I-B zone.

Section 14-223(D) indicates that “off-street parking” is a- permitted use in the I-B island
business zone. ‘

Section 14-331 defines “offistrect parking” as parking “cither by use of open-air spaces
or by garage spaces which meet the standards set forth in the City of Portland Technical
Manual, ag hereafter amended....”

The above sections do not limit the allowable “off-street parking” to any particular type
of vehicle or only allow parking as an accessory use. fnstead, the I-B zone allows off-
street parking as a specific permitted use and the definition makes clear that the parking
spaces can either be open-air or garage spaces that meet the standards in the City’s
Technical Manual, The proposed parking area is meeting the standards in the City’s
Technical Manual. As a result, I have determined that the parking lot described in M.
Iver’s application is permitted under the City Code.

It is important to note that I have reviewed the definition for a fruck terminal. A "ruck
terminal® is defined in the City’s Land Use Zoning Ordinance as:

“a building and premises devoted to handling and temporary warehousing of
goods, which may include facilitics for the maintenance and repair (except body repairs,
frame straightening and painting), fueling and storage of trucks or fractor-trailer
combinations”.

M. Iver’s proposed parking lot is not a truck terminal. This is because his trucks are not
warehoused or stored on the site. The trucks are also not filled, fueled and no product will
dispensed on the site. Instead, the trucks are just parked on this site for active use as
needed in Mr. Tvers’ propane and oil delivery business. The other vehicles that will be
parked on the site are also for active use with My, Tvers® heating repair business. Mr.
Ivers® business has been active ihrough four generations and has garnered many clients
on Peake Ieland.

St = ETROrnnrst el = Freland Mg A0 TRITVITALITT L PRI ITAL T T L T AT




e P . SR L

'

You have the right fo appeal my decision. If you wish to exercise your right to appeal,
you have thirty days from the date of this lstter in which to appeal. I you should fail fo
do 50, my decision is binding and not subject to appeal. Please contact this office for the

necessary paperwork that is required fo file an appeal,

Very truly youzsy WéL
WMoy b |
Marge Schmuckal

Zoning Administrator

Ce:  Penny St. Louis, Director of Planning and Urban Development
Alex Jaegerman, Division Director of Planning
Barbara Barhydt, Development Review Service Manager
Erick Giles, Planning
Daniefle West-Chuhta, Corporation Counsel
Mike Murray, Island/Neighborhood Liaison
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512 Island Avenue - Peaks Island — 90-AA-1,2, 5

#2011-277

10/25/2011 This project has been approved by Zoning for all the underlying I-B zone requitetnents
and Shoreland Zoning requitements.

Separate petmits are tequited by Inspection Setvices for the use and the parking lot.

Tt is also noted that the Zoning Board of Appeals approved the parking lot use at its hearing on
10/13/2011 and made a final vote and accepted the findings of fact on 10/20/2011.

Masge Schmuckal

Zoning Administrator
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CITY OF PORTLAND, MAINE

ZONING BOARD OF APPEALS

+

Inter;:::retaﬂon Appeal to the Portland Zoning Board of Appeals (“Board”) from the
Zoning Administrator’s August 18, 2011 detenmination that proposed parking of seven
vehicles at 512 Island Avenue, Peaks Tsland, is a permitied “off-strect patking” use inthe -

B Zone.

DECISION

Date of public hearing; Qctober 13, 2011

Name and address of appellants:  Ted Haykal, et al. (named in appeal narrative)
¢fo David A. Lourie, Esq.
189 Spurwink Ave.
Cape Elizabeth, ME 04107

Location of property under appeal: 512 Island Avenue, Peaky Island
Tax Map 090, Block A4, Lots 001, 002 &

005

For the Record:

Names and addresses of witnesses (proponrents, epponents and others):
David A, Lourie, Esq. for Appe]lants

Daniclle West-Chuta, Assoc. Corp. Counsel for City of Portland Zoning
Administrator Marge Schmuckal; City of Portland Zoning Administrator Margs
Schmuckal; City Traffic Consultant Tom Erricey

Ted Small, Bsq, for Keith Ivers/Peaks Island Fuel.

Proponents:

1. Ted Haykal, 522 Island Avenue
2. Mr. Steven Ricouchi

3. Arthuw Fink

4. Jeapne Meuse, 11 Trefethen Ave.
5. Joanne Maclsaac, 499 Island Ave.
6. Iean Gulliver, Trefothen Evergreen Improvement Association,

%




7. Liz Williams
8. Ron Delucia, 499 Island Ave.
9, Nancy Hoffiman, Brackett Ave.

Opponents:

Stephen Mo, 18 Pleasant Streel
Nancy Cuthbertson, 341 Island Avenue
Ed Ranney, Island Ave.

Eric Conrad, 152 Brackeit Ave.

Fric Eaton, Peaks Island Council
Mike Grady, Island Ave.

Dan Doane, 364 Island Ave.

Kyle Green, 188 Central Ave,

. Paul Rico, 58 Elizabeth St

10. Keith Ivers, Peaks Istand Fuel Owmer
11. Lisa Lynch

12. Sidney Gerard, Istand Ave. -

13. Rob Tiffany, 38 Centennial St.

14, Paul 341 Island Ave.

15, Rand Gee

16. Hutch Brown, Istand Ave. .

177. Chris Vail, Island Ave.

18. Robert Haines, Holm Ave,

R

FEohibits admitted (e.g. venderings, veports, efe,):

1. Interpretation Appeal Applicaiion, dated Sept. 16,2011 by David A. Lourie,
Esq., incl.:

Exhibit-A, Aug. 18, 2011 determination by Zoning Administrator Marge Schmuckal;
Exhibit B-1, Aug. 8, 2011 letter from Terradyn Consultants LI.C to Portland
Planning Dept., Keith Ivers® letters to Planner Brick Giles, notice of the July 28, 2011
Peaks Island Couneil meeting, Grading and Brosion Conirol, Site and Landscaping
Plans, Stormwater Management Plan; '

Exhibit B-2, Site Plan, Landscaping Plan and Details & Notes;

Exhibit C, photographs of vehicles;

Exhibit D, City of Portland Technical Manual, Section 1 (Transportation Systems
and Sireet Design);

Exhihit K, March 20, 1989 City Council Order amending City Code §§ 14-331 and
341. ) .

2. Letlers.

a. | Tetters from Frederick W. O*Keefe and Phyllis A, Maclsaac to Board of Appeals
on Sept. 29, 2011;

Hll
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Email from Susan Hanley to Marge Schmuckal, Oct. 4, 2011;

Letter from Jonathan and Beth Brown o Board of Appeals, Oct, 1, 2011;
Tetter from Michael Beebe to Board of Appeals, Sept, 29, 2011;

T etter from Alison and Shergul Arshad to Board of Appeals, Sept, 29, 2011
Email from John . and Anne B, Whitman. dated Oct. 13, 2011.

FEmail from Tom Morse dated Oct, 13,2011,

Letter from Bruce and Lori Hochman dated Oct. 13, 2011,

@ ko e o

3. Cover Memo from Zoning Administrator Marge Schmuckal to Zoning
Board of Appeals, Oct. 5, 2011, tansmitting prior comments from public regarding
512 Island Ave,, Peaks Tsland (139 pages of correspondence).

4. Memorandum from Zoning Administrator Marge Schmuckal to Zoning
Bosard of Appeals, Oct. 13, 2011.

Tiodinss of Fact and Conclusions of Law:

Findings of Fact:

The Board’s authority to review an inferpretation of the building authority
(Zoning Administrator) is pursuant to Section 14-472 of the City of Portland Code
of Ordinances, Chapter 14 (“Land Use Code™).

Keith Tvers is the owner of Peaks Island Fuel. He proposes to park seven vehicles
-~ four 2,800 gallon fuel trucks used in M, Tyers’ propane and ofl delivery
business and three passenger vehicle-sized service vehicles used in M, Ivers’
heating tepair business -- on a “parcel” located at 512 Island Avenue, Peaks
Tstand consisting of several lots, which, is improved by a single-family dwelling.
M. Ivers stated that Peaks Island Fuel’s offices are at 66 Island Avenue, and that
the Peaks Island fuel trucks and other vehicles currently are parked on rented
space on Welch Street, above the ferry landing, He and other members of the
public observed that the present pasking location is in the midst of mmuch
pedestrian traffic and is subject to vandalism and litter. M. Ivers also stated that
there would be no filling or fueling, major maintenance or washing of the vehicles
in the proposed off-street parking area; that the vebicles may confain some
amounts of firel when parked overnight after deliveries in case evening
emergency fuel deliveries are needed, but the trucks would not be filled with fiel;
and that fueling of the vehicles occurs at the barge site for oil and kerosene and on
the mainland for propane filling. In addition, Mz, Ivers stated that the Peaks
Island Fuel vehicles to be parked in the proposed “off-strest parking” site are
registered and are used in rotation.

© This parcel is located in the Island-Business (I-B) District, in which “Off-Street
Parking” is a permitfed use as stated in Section 14-233 (f) of the Land Use Code.
Section 14-331 of the Land Use Code defines “Off Street Parking™ as follows:




See. 14-331, Defined.

Off-strect parking, either by means of open-air spaces ot by garage spaces
which meet the standards set forth in the City of Portland Techuical
Manual, as hercafter amended, in addition to being a permitted use in
cettain zones, shatl be considered as an accessory use when required or
provided to serve conforming uses in any zone.

By letter dated Aug. 18, 2011, the City’s Zoning Administrator determined that
M, Tvers® proposed use is a permitted “off-street parking” use in the I-B Zone. In
that letter, the Zoning Administrator determined that Sec. 14-223(D) and 14-331 of
the Land Use Code “do not limit the allowable ‘off-street parking’ to any
particular type of use or only allow parking as an accessory use,” that the spaces
can be cither open air or garage spaces, that *The proposed parking area is
meeting the standards in the City’s Technical Manual.” and that the “proposed
parking lot is not a truck terminal” because the tracks are not warehoused ox
stored on the site, the trucks are not filled or fueled and no product is dispensed
on site. As a permiifed use, the proposed fuel truck/other vehiclo parking vse
would be reviewed by the City’s Planning Department under the site plan
provisions of the Land Use Code. '

The appellants, represented by David A. Lourie, Esq., filed an appeal on Sept. 19,
2011. Appollants assert that the definition of “off-sireet parking” in Sec. 14-331
means parking for automobiles and compact cars as defined by the City of
Poriland Technical Manual, Section 1. Appellants argue that the Technical
Manual provides for parking spaces 19” in length and 82’ to 9 in width, while
the proposed parking lot plans depict parking spaces as long as 227 and ad wide as
127, and that the Land Use Code’s reference to the Technical Manual limits the
off-street parking use to passenger cars and motorcycles. Appellants also argue
that the- City Couneil’s infent in amending § 14-331 in 1989 to incorporate the
Technical Manual by reference was to allow off-street compact car parking. In
addition, they argue that the proposed nse actually is a “Truck Terminal” use
which is prohibited in the T-B - the storage of trucks, “for use in delivering fuel
and services elsewhere on the isfand.” Einally, Appellants argue-that the
determination was made without adequate consideration for the purposes of the
Land Use Cede as expressed in Sec. 14-46.

- Section 14-47 of the Land Use Code defines “Truck Terminal” as follows:

Truck terminal: A building and premises devoted to handling and

* temporary warehousing of goods, which may inctads facilities for
the maintenance and repair (except body repairs, frame
straightening and painting), fueling and storage of trucks or tractor-
trailer combinations.




The defined use “Truck Terminal® is not listed as a permitted or conditional use in
the I-B Zone. Under Sec. 14-225 of the Land Use Code, “Uses that are not
expressly enumesated herein as either permitted uses or conditional uses are

prohibifed.” '
Conclisions of Law!

For reagons that follow, the Board conciudes that Appellants have not met their
burden of demonstrating that the Zoning Administrator’s inferpretation of the
-Land Use Code was incorrect or improper.

First, the Board concludes that the proposed use does constitute “off-street
parking,” which is a permitted use in the I-B Zone (Sec. 14-223(f)). The Board
looks to the plain meaning of Secs. 14.223 (f) and 14-331, which establish “off-
sireet parking” as a permitted use without Hmitation in the I-B zone in which the

parcel is located.

The Board is aware that Sec. 14-331 of the Land Use Code p;:ovides that “Off-

street parking, either by means of open-air spaces or by garage spaces which meet

the standards set forth inthe City of Portland Technical Manual, as hereafer .
amended, in additian to being a permitted use in certain zones, ... .” However,
the Board does not inferpret Sec. 14-331 and the Technical Manual incorporated
thereby by reference as limiting the “off-strest parking™ nse fo passenger vebicles
only, or as limiting the dimensions of parking spaces allowed in off-street parking
spaces in the City of Portland to 9° by 19° passenger vehicle spaces orto 84’ by
19’ compact car spaces, This is because construing the Land Use Code as a
whole, other sections of the Land Use Code that refer to off-strest parking imply
that the off-street parking use also ineludes commercial motor vehicles. For
example, Sec. 14-335 sets forth what off-street parking does not include, snch as:
more than one commercial motor vehicle in any residence, R-P or B-1 Zone (Sec.
14-335(2)); more than six commercial motor vehicles in any B-2 Zoneé (Sec. 14~
335 (b)); and “any track body, commereial trailer or similar commeszcial vehicles
in residence zone or the R-P Zone” (Sec, 14-335(e)). In addition, Sec. 14-344
permits the Board or the Planning Board fo permit off-strest parking accessory to
business uses but located in residential zones, with the limitation that the off-

siveet parking be “for passenger cars only.” These provisions demonsirate that the

“off-street parking” uso is available for both passenger vehicles and commercial
vehicles, and that the passenger car and compact car stall dimensions in the
Technical Manmal must be minimum dimensions - not fixed standards, Further,
construing the Land Use Code as Appellants suggest would mean that lacger
commerocial vehicles and trucks cannot be parked in off-street parking sites in
Portland, a result that is not consistent with the Land Use Code as interpreted by
the Board above or with observed practice in the City of Portland.

Second, the Board coneludes that the proposed parking of seven Peaks Island Fuel
vehicles is not a probibited “Truck Terminal” use. In so concluding, the Board
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notes that the definition of “truck terminal” in Section 14-47 of the Land Use
Code begins: “A building and premises devoted to handling and temporaty

- warehousing of goods, ... .** The plans for the proposed parking area do 1ot
include a building, and the definition does not state “A building or premises”;
therefore, the proposed use fails to meet this definition. Also, while Appellants
argues that there is a distinction between “narking” and “storage” and argue that
under the definition of “truck terminal,” storage of trucks constitutes a truck
terminal, a closer reading of the definition does not support that argument. The

full definition reads:

Truck terminal: A building and premises devoted to handling and
temporary warehousing of goods, which may include facilities for
the maintenance and repair (except body repaits, frame
straightening and painting), fueling and storage of trucks or tractor-
trailer combinations.

Thus, while the “storage of trucks” “may be included” in the defimition of “truck
terminal,” the storage of trucks does not by itself constitute a “truck terminal” use.
Moreover, Mr. Ivers stated that his proposed off-street parking use for the Peaks
Tsland Fuel vehicles does not include major maintenance, which would be
conducted off site and does not include fueling, which he said occurs at the barge
site for oil and kerosene and on the mainland for propane filling. Moreover, 10
the extent any distinction between “storage”’ and “parking” is relevant to this
appeal, the Land Use Code prohibits “storage” outside of more than one
wnregistered motor vebicle “for a period in excess of thirty (30) days in any
esidence zone, the R-P Zone or any business zone.” Sec. 14-335(d). M. Ivers
stated that the Peaks Island Fuel vehicles to be parked in the proposed “off-sireet
parking” site are registered and are used in rotation, so that this section does not

apply.
Deeision:

The Board finds that the Appellants have NOT satisfactorily met their burden of
demonstrating that the August 18, 2011 determination of the City’s Zoning
Administiator was incorreet or improper, and therefors DENIES the appeal.

Dated: (9A, 7D 2011 , % %
e s

" Board Chair \J

KAP\WPoriland, City of (1044)Peaks Tsfand Permit Appeat (D00SPCITY OF PORTLAND 2.docx
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Krom: "Bowie, Butch C" <Butch.C.Bowie@maine.gov>
To: “Eric Giles" <EGILES@portlandmaine.gov>

CC: "Jeff Amos" <jeff@terradynconsultants.com>
Date: 8/23/2011 12:58 PM

Subject; Peaks Island Fuel SPCC Plan

Dear Mr. Giles,

In 2002, the Maine Legislature enacted 38 MRSA § 570-K(5), giving the Maine DEP authority
to oversee compliance with the federal SPCC requirements for aboveground oil storage facilities
that exceed the federal 1,320 gallon aggregate storage capacity threshold and are used to market
and distribute oil.

An SPCC plan lists the containment equipment and structures used fo prevent spills from
reaching ground water ot surface water, and it identifies the inspection, monitoring and oil
transfer procedures that will be followed to prevent a spill. If a spill occurs, a well-developed Oil
SPCC plan will identify whom to call, and will specify steps, or "countermeasuges,” to contain
the spill and minimize environmental impacts. The specific SPCC requirements for oil storage
facilities ave found in federal regulation, 40 CFR Part 112, A qualified professional engineer
must examine the plan and attest that it has been prepared in accordance with good engineering
practices.

Based on a review of the draft SPCC plan prepared by Jeffrey D. Amos, P.E. and submitted for
review on August 15, 2011 for Peaks Island Fuel Company, the plan appears to adequately
address the requirements of 40 CFR Part 112. ‘

At some point, I would like to schedule a follow up site visit to ensure that all aspects of the plan
have been fully implemented at the facility.

Sincerely,

Butch Bowie

Eunvironmental Specialist

Bureau of Remediation and Waste Management
Division of Technical Services

(207) 287-4804
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City of Portland Storm Watex
Code of Ozdinances Chapter 32

Sec. 32-1 Rev. 9-17-09

CHAFTER 32 STORM WATER

Art, T, Prohibited Discharges, §§ 32-1--32-15
Axi, IL. Prohibited Digchaxges, §§ 32~16--32-35
Art. I¥IL. Post-Construction Stormwater Management, $§32-36-32- 40

ARTICLE I. IN GENERAIL
Sac. 32-1. Definitions.

For the puiposes of this article, the terms listed below are
defined. as follows:

Applicant. “Applicant” means a person with requisite right,
title ox interest or an agent for such pexson who has filed an
application for a development project that requires a post-
construction stoxmwater management plan under this article.

Best management practices (“BMP”). “Best management practices”
or “BMPs” means schedules or activities, prohibitions of practices,
maintenance procedures, and other management practices to prevent or
reduce the pollution of waters of the state. BMPs also include
treatment reguirements, operating procedures, and practices to
control plant site runoff, splllage or leaks, sludge or waste
disposal, or drainage from raw material storage.

Clean Water Act. “Clean Water Act” means the federal Water
Pollution Control Act {33 U.5.C. § 1251 et seq., also known as the
“Clean Water Ack”), and any subsequent amendments thereto.

Digcharge. “Discharge” means any spilling, leaking, pumping,
pouring, empitying, dumping, disposing or othexr addition of
pollutants to “waters of the state.” “Direct discharge” or “point
source’” means any discernable, confined and discrete conveyance,
including, but not limited to, any pipe, ditch, channel, tunnel,
conduit, well, discrete fissure, container, rolling stock,
goncentrated animal feeding operation or vessel or other fleoating
craft, from which pollutants are or may be discharged.

Enforcement authority. “Enforcement authority” means the
person(s) or department authorized under section 32-3 of this
arfticle to administer and enforce this article.

Exempt person or discharge, “Exempt person or discharge” means
any person who is subject to a multi-gector genewal permit for
industrial activities, a general permit for construction acle1ty, a
general permit for the discharge of storm water from the Maine
department of transportation and the Maine turnpike authority
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municipal separate storm sewer systems, or a general permit for the
discharge of storm water from state or federally owned authority
municipal separate storm sewer gystem facilities; and any non-storm
water discharge permitted under a NPDES permiit:, waiver, or waste
digcharge license or order issued to the discharger and administered
under the authority of the U.S. envirommental protection agency
("EPA") or the Maine department of envirommental protection

(“DEP") .City of Portland

Municipality. ‘“Municipality” means the city of Portland.

Municipal separate storm sewer system, or M§4, “Municipal
separate storm sewer system” or “MS4,” means conveyances for stoxm
water, including, but not limited to, roads with drainage systems,
municipal streets, catch basins, curbs, gutters, ditches, human-made
channels or storm drains (other than publicly owned treatment works
and combined sewers) owned or operated by any municipality, sewer or
sewage district, fire district, state agency or federal agency or
other public entity that discharges directly to surface waters of
the state.

National pollutant discharge elimination system, (NPDES) storm
water discharge permii:. “National pollutant discharge elimination
system (NPDES) storm water discharge permit” means a permit issued
by the EPA or by the DEP that authorizes the discharge of pollutants
to waters of the United States, whether the permit is applicable on
an indiwvidual, group, or gensral area-wide basis.

Non-storm water discharge. “Non-storm water discharge” means
any discharge to an MS84 that is not composed entirely of storm
water.

Person. “Person” means any individual, firm, coxrporation,
municipality, guasi-municipal corporation, state agency or federal
agency or other legal entity which creates, initiates, originates or
maintains a discharge of storm water or a non-—storm water discharge.

Pollutant, ™“Pollutant” means dredged spoil, solid waste, junk,
incinerator residue, sewage, refuse, effluent, garbage, sewage
sludge, munitions, chemicals, biological or radiological materials,
0il, petroleum products or by-products, heat, wrecked or discarded
equipment, rock, sand, dirt and industrial, municipal, domestic,
commercial or agricultural wastes of any kind.

Post-construction stormwater management plan. “Post-
construction stormwater management plan” means BMPs employed by a
development project to meet the stormwater standards of Section V of
the department of planning and urbhan development’s Technical and
Design Standards and Guidelines.
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Premises. “Premises” means any building, lot, parcel of land,
ox portion of land, vhether improved or unimproved, including
adjacent sidewalks and parking strips, located within the
municipality from which discharges into the storm drainage system
are or may be created, initiated, originated or maintained.

Qualified post-construction stormwater inspector. “Qualified
post-construction 'stormwater inspector” means a person who conducts
post-construction stormwater best manadement practice inspections
for compensation and who has received the appropriate training for
the same from DEP or otherwlse meets DEP requirements to perform
said inspections.

Regulated small MS4. “Regulated small MS84” means any small MS4
regulated by the State of Maine “general permit for the discharge of
storm water from small municipal separate storm sewer gystems” dated
July 1, 2008 (“general permit”) or the general permits For the
‘discharge of storm water from the Maine department of transportation
and Maine turnpike authority small MS4s or state or federally owned
ox operated small MS4s, including .all those located partially or
entirely within an urbanized area (UA).

Small municipal separate storm sewer system, or small MS4.
“Small municipal separate storm sewer system”, or “small MS4,” means
any MS4 that ils not already covered by the phase I MS4 storm water
program including municipally owned or operated storm sewer systems,
state or federally—owned systems, such as colleges, universities,
prisons, Maine department of transportation and Maine turnpike
authority road systems and facilities, -and mllitary bases and
facilities.

Storm drainage system. “Storm drainage system” means the City
of Portland’s regulated small MS4 and other conveyances for storm
water located in areas cutslde the UA that drain into the regulated
small MS4.

Storm water. “8torm water” means any storm water runoff,
snowmelt runoff, and surface runoff and drainage; “Stormwater” has
the same meaning as “stoxrm water”.

Urbanized area (“WA”). “Urbanized area” or “UA” means the
areas of the State of Maine so defined by the latest decennial
(2000} census by the U.3. Burean of Census.

(Ord. No. 85-08/09, 10-20-08; Oxd. No. 35- -09/10, 8-17-09)

Sec. 32-2, Rasaxnved,
Saa. 32-3. Rasarved,

See. 32-4. Resexnved.
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Sec. 32-5, Reservad,
Sac. 32-6. Reserved,
Sec. 32-7, Razaxnvad.
Sec. 32-B. Ragerved,
Sagc. 329, Raserxrved.
Sec. 32-10, Raservead,
Sac. 32-11,  Reserved,
Sec. 32-12. Rasgaexved.
Sac, 32-13, Reservad.
Sac, 32-14, Reserved,

Sac. 32-15, Rasgerxvead.

ARICLE II. PROHIBITED DISCHARGES

Sec. 32~16. Applicability.

This Article shall apply to all persons discharging storm water
and/or non-storm water discharges from any premisss into the storm

drainage system,
(Ord. No. B5-08/0%, 10-20-08; Ord. No. 35-08/10, 8-17-09)

Sec. 32-17. Responsibility for administration.

The department of public services is the enforcement authority
whe shall administer, implement, and enforce the provisions of this

article. .
{Ord. No. 85-08/09, 10-20-~08; Ord. No. 35-09/10; 8-17-09)

Sac. 32-18. Prohibition of non-storm water discharges,

(a) General prohibition. Except as allowed or exempted herein,
no- person shall create, initiate, originate or maintaln a non-storm
water discharge to the storm drainage system. Such non-storm water
discharges are prohibited notwithstanding the fact that the ecity may
have approved the conaections, drains or conveyances by which a
person discharges un—allowed non-storm water discharges to the storm

drainage system.

(b} Allowed non-storm water discharges. The creation,
initiation, origination and maintenance of the following non-—storm
water discharges to the storm drainage system is allowed: :

(1) Landscape irrigation; diverted stream flows; rising ground
waters; uncontaminated flows from foundation drains; air
conditioning and compressor condensate; irrigation water;
flows from uncontaminated -springs; uncontaminated waterx
from crawl space pumps; uncontaminated flows from footing
drains; lawn watering runoff; flows from riparian habitats
and wetlilands; residual street wash water [where
spillis/leaks of toxic or hazardous materials hawva not
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‘occurred, unless all spilled material has been removed and
detergents are not used); hydrant flushing and fire
fighting actlvity runoff; water line flushing and
discharges from potable water sources; individual
residential car washing; and de-chlorinated swimming mpool
discharges.

(2) Discharges speclfied in writing by the enforcement
authority as being necessary to protect public health and
safety.

(3} Dye testing, wlth verbal notification to the enforcement
authority prior to the time of the test,

(c) Exempt person or discharge. This article shall not apply
to an exempt person or dischargs, except that the enforcement
authority may request from exempt persons and persons with exempt
discharges coples of permits, notices of intent, licenses and oxders

from the BFA or DEP that anthorilze the discharge(s).
(Ord. No. 85-08/092, 10-206-08; Grd. No. 35-09/19, 8-17-09)

Sec. 32-19. Suspension of access to the city’s small M34,

The enforcemeni authority may, without prior notice, physically
suspend discharge access to the storm drainage system to a person
when such suspension is necessary to stop an actual or threatened
non-storm water discharge to the storm drainage system which
presents ox may present imminent and substantial danger to the
environment, or to the health or welfare of persons, or to the storm
drainage system, oxr which may cause the city to violate the terms of
its environmental permits. Such suspension may include, but is not
limited to, blocking pipes, constructing dams or taking othex
measures, on public ways or public property, to physically block the
discharge to prevent or minimize a non—storm wabter discharge to the
storm drainage system. If a person fails to comply with a suspension
order issued in an emergency, the enforcement authority may take
such steps as deemed necessary to prevenlt or minimize damage to the

storm drainage system, or to minimize danger to persons.
(0xd. No. 85-08/09, 10-20-08; Orxd. No. 35-09/10, 8-17-D9)

Sec. 32-20. Monitoring of discharges,

In order to determine compliance with this article, the
enforcement authority may enter upon and inspect premises subject to
this article at reasonable hours to inspect the premises and '
comections thereon to the storm drainage system; and to conduect
monitoring, sampling and testing of the discharge to the storm

drainage system. ’
(Ord. Wo. 85-08/09, 10-20-08; Ord. Ne. 35-09/10, 8-17-09)
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Sea. 32-21, Enforcemant.

It shall be unlawful for any person to violate any provision of
or to fail to comply with any of the requirements of this article.
Whenever the enforcement authority believes that a person has
violated this article, the enforcement authority may enforce this
article in accordance with 30-A M.R.S.A. § 4452,

(a)

Notice of violation. Whenever the enforcement authoxity
believes that a person has violated this article, the
enforcement authority may order compliance with this
article by written notice of violation to that person
indicating the nature of the violation and prdering the
action necessary to correct it, including, without
limitation:

(1} The elimination of non-storm water discharges to the
storm dralnage system, including, but not limited to,
disconnection of the premises from the MS4,

{2) 'The cessation ofrdischarges, practices, or operations
in vieclation of this article.

(3} AL the Person’s expense, the abatement or remediation
(in accordance with best management practices in DEP
rules and regulations} of non-storm water discharges
to the storm drainage system and the restoration of
any affected property; and/or

' (4) The payment of fines, of the city’s remediation costs

and of the city’s reasonable administrative costs and
attorneys’ fees and costs. If abatement of a
violation and/or restoration of affected property is
required, the notice shall selt forth a deadline
within which such abatement or restoration must be
completed. '

Penalties/fines/injunctive relief. In addition to the
imposition of any other costs or penalties provided for
herein, any person who violates this section shall be
subject Lo fines, penalties and orders for injunctive
relief and shall be responsible for the city’s attorney’s
fees and costs, all in accordance with 30~A M.R.S.A. &
4452. Each day such violation continues shall constitute a
separate violation. Moreover, any perscn who violates this
section also shall be responsible for any and all fines,
penalties, damages and costs, ineluding, but not limited
to attorneys’ fees and costs, incurred by the city for
violation of federal and State environmental laws and
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{c)

()

(e)

(£)

regulations caused by or related to that person’s
violation of this article; this responsibility shall be in
addition to any penalties, fines or inijunctive relief
imposed under this section.

Consent agreement. The enforcement authority may, with the
approval of the city manager, enter into a written consent
agreemsnlt: with the violator to address timely abatement of
the violation(s) of this article for the purposes of
eliminating violations of this article and of recovering
fines, costs and fees without court action.

Appeal of notice of violation. Any person receiving a

. notice of violation or suspension notice may appeal the

determination of the enforcement authority to the city
manager or his or her designee. The notlce of appeal must
he received within 30 days from the date of receipt of the
notice of violation. The city manager shall hold a hearing
on the appeal within 30 days from the date of receipt of
the notice of appeal, except that such hearing may be
delayed by agreement of the city manager and the
appellant. The city manager may affirm, reverse or modify
the decision of the enforcement authority. A suspension
under Section 32-5 of this article remains in place unless
or until lifted by the city manager or by a reviewing

" courb. A party aggrieved by the decilsion of the city

manadger may appeal that decision to the Maine superior
court within 45 days of the date of the city manager’s
decision pursuant to Rule B80B of the Maine Rules of Civil
Procedure.

Enforcement measures. If the vioclation has not been
corrected pursuant to the requirements set forth in the
notice of violation, or, in the event of an appeal to the
city manager, within 45 days of a decision of the city
manager affirming the enforcement authority’s decision,
then the enforcement authority may recommend that the
corporation counsel’s offlce file an enforcement action in
a Maine court of competent jurisdiction under Rule 80X of
the Maine Rules of Civil Procedure.

Ultimate responsibility of discharger. The standards set

Forth herein are minimum standards; therefore this article

does not intend nor imply that compliance by any person
will ensure that there will be no contamination,
pollution, nor unauthorized discharge of pollutants into
waters of the U.8. caused by sald person. This article
shall not create liability on the part of the city, or any
officer agent ox employee thereof for any damages that
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result from any person's reliance on this article or any
administrative declsion lawfully made hereunder.
{Oxd. No. 85-08/0%, 10-20-08; Ord. No. 35-09/10, 8-17-09)

Sec. 32-22. Saverability.

The provisions of.this article are hereby declared to be
severable., If any provision, clause, sentence, or paragraph of this
article or the application thereof to any person, establishment, or
circumstances shall be held invalid, such invalidity shall not
affect the other provisions, clauses, sentences, or paragraphs or

application of this article,.
(Oxrd. Wo. B85-08/09, 10-20-08; Ord. No. 35-09/10, 8~17-09)

Sec. 32-23. Resarved.
Sec. 32-24. Reserved,
Sec. 32-25. Resexved,
Seac. 32-26. Reserved.
Seoc. 32-27. Raserved,
Sec. 32-28, Ragarved.
Sec. 32-20, Reservad.
Sec. 32-30. Ragarved.
Sac. 32-31. Rasarvad.
Sac. 32-32. Regervead,
Sec. 32-33, Reserved.
Sec. 32-34, Raserved,
Sac., 32-35. Rasarved.

ARTICLE III. POST-CONSTRUCTION STORMWATER MANAGEMENT.
Sec. 32-36. Applicability,

This article applies to all development projects that require a
stormwater management plan pursuant to section V of the department
of planning and urban developmenti’s Technical and Design Standards

and Guidelines.
(Ord. No. 35-09/10, 8-17-0%)

Sec. 32-37, Post-construction stormwater management plan
approval.

Notwithstanding any ordinance provision to the contrary, no
applicant for a development project to which this article is
applicable shall receive approval for that development project
unless the applicant also receives approval for its post-
construction stormwater management plan and for the best management
practices (“BMPs”) for that development project.

(Ord. No. 33-0%/10, 9-17-09)
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Sec. 32-38, Post-construation stormwater management plan
compliance.

Any person owning, operaiting, or otherwise having control over
a BMP required by a post construction stormwater management plan
shall maintain the BMPs in accordance with the approved plan and
shall demonstrate compliance with that plan as follows:

(a) JInspections. The owner or operator of a BMP shall hire a
qualified post-construction stormwater inspector to at
least annually, inspect the BMPs, including but not limited
to any parking areas, catch basins, drainage swalses,
detention basins and ponds, pipes and related structures,
in accoxrdance with all wmunicipal and state inspection,
c¢leaning and maintenance requirements of the approved post-
construction storxrmwater managemeni plan.

{b) Maintenance and repair.  1f the BMP requires maintenance,
repair oxr replacement to function as intended by the
approved post-constructlon stormwater managemeni plan, the
owner ox operator of the BMP shall take corrective
action(s) to address the deficiency or deficiencies as soon
as possible after the deficiency is discovered and shall
provide a record of the deficiency and corrective action(s)
o the department of public services (“DPSY) in the annual
repoxt. .

{c) Annual report. The owner or operator of a BMP or a
‘qualified post~construction stormwater inspector hired by
that person, shall, on or by June 30 of each vear, provide
a completed and signed certification to DRSS in a form
provided by DPS, certifying that the. person has inspected
the BMP (3} and that the yare adequately maintained and
functioning as intended by the approved post-construction
stormwater management plan, or that they require
maintenance or repair, including the record of the
deflcilency and corrective action(s) taken.

{d) Filing fee. BAny persons regquired to file and annual
certification under this section shall include with the
annual certification a filing fee established by DPS to pay
the administrative and technical costs of review of the
annual certification.

{e} Right of entry. In oxder to determine compliance with this
article and with the post-~construction stormwater
management plan, DPS may enter upon property at reasonable
hours with the consent of the owner, occupant or agent to
inspect the BMPa.

32-5




L %)

City of Portland ‘ Storm Water
Code of Ordinances : Chapter 32
Sec. 32-38 Rev. 9-17-09

{Ord. No. 35-09/10, 8-17-09)
Sac. 32-39, Enforcement.

It shall be unlawful for any person to violate any provision of
or to fail to comply with any of the requirements of this article or
of the post-construction stormwater management plan. Whenever the
enforcement authority believes that a person has vieolated this
article, DPS may enforce this article in accordance with 30--A
M.R.S.A. § 4452. Each day on which a violation exists shall
constitute a separate viclation for purposes of this sectilon.

{a} Notice of violation. Whenever DPS believes that a person
has violated this article or the post-constroction
stormwater management plan, DPS may order compliance by
written notice of wvielation to that person indicating the
nature of the violation and ordering eh action necessary
to correct it, including, without limitation:

(1} The abatement of violations, and Lhe cessation of
practices or operations in wiolation of this article
or of the post-construction stormwater management
plan;

(2) At the person’s expense, compliance with BMPs
reguired as a condition of approval of the
development project, the repair of BMPs and/or the
restoration of any affected property; and/or

(3) The payment of fines, of the City’s remediation costs
and of the City’s reasonable administrative costs and
attorneys’ fees and costs.

(4) If abatement of a violation, compliance with BMPs,
repair of BMPs and/or restoration of affected
property is required, the notice shall set forth a
deadline within which such abatement, compliance,
repair and/or restoration must be completed.

(b) Penalties/fines/injunctive relief. In addition to the
imposition of any other costs or penalties provided for
herein, any person who violates this section shall be
subject to fines, penalties and orders for injunctive
relief and shall be responsible for the city’s attorney’s
fees and costs, all in accordance with 30-A M.R.5.A. §
4452. ©Each day such violation continues shall constitute a
separate violation. Morecver, any person who violatesg this
section also shall be responsible for any and all fines,
penalties, damages and costs, including, but not limited to
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attorneys’ fees and costs, incurred b y the city for
violatlon of federal and state environmental laws and
regulations caused by or related to that person’s violation
of this article; this responsibility shall be in addition
to any penalties, fines or injunctive relief imposed under
this sectlon.

(c} Consent agreement. The enforcement authority may, without
approval of the city marager, enter into a written consent
agreement with the violator to address timely abatement of
the viclation{(s) of this article for the purposes of
eliminating violations of this article and of recovering
fines, costs and fees without court action.

{d) Appeal of notice of violation. Any person receiving a
notice of violation or suspension notice may appeal the
determination of the enforcement.authority to the city
managey or his or her designee. The notice of appeal must
be received within 30 days from the date of receipt of the
notice of violation. The city manager shall hold a hearing
on the appeal within 30 days from the date of receipt of
the notice of appeal, except that such hearing may be
delayed by agreement of the city manager and the appellant.
The city manager may affirm, reverse or modify the decision
of the DPS. A party aggrieved by the decision of the city
manager may appeal that decision to the Maine superior
court within forty-five (45) days of the date of the city
manager’s decision pursuwant to Rule B80B of the Maine Rules
of Civil Procedure. ‘

(e) Enforcement measures. If the violation has not been
corcxected pursuant to the requirements set forth in the
notice of violation, or , in the event of an appeal to the
city mangexr, within forty-five (45) days of a decision of

‘ the city manager affirming the enforcement anthority’s
decision, then the enforcement authority may recommend that
the coxporation counsel’s office file an enforcement action
in a Maine court of competent jurisdiction under Rule 80K

of the Maine Rules of Civil Procedure.
{Oxd. No. 35-09/10, B-17-09}

Sec. 32~40. Severability.

The provisions of this article are hereby declared to be
severable. If any provision, clause, sentence, or paragraph of this
article or the application thereof to any pexson, establishment, or
circumstances shall be held invalid, such invalidity shall not
affect the other provisions, clauses, sentences, or praragraphs or
application of this article.

(Ord. NWo. 35-08/1D, 8-17-09)
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Performance Guarantee and Infrastructnre Financial Contribution Packet

The municipal code requires that all development falling under site plan and/or subdivision review in the
City of Portland be subject to a performance guarantee for various required site improvements. The
code further requires developers to pay a fee for the administrative costs associated with inspecting
construction activity to ensure that it conforms with plans and specifications.

The performance guarantes covers major site improvements related to site plan and subdivision review,
such as paving, roadway, utility connections, drainage, landscaping, lighting, etc. A detailed itemized
cost estimate is required to be submifted, which upon review and approval by the City, determines the
amount of the performance guarantee. The performance guarantee will nsually be a letter of credit from
a financial institution, although escrow accounts are acceptable, The form, terms, and conditions of the
performance guarantee must be approved by the City through the Planning Division. The performance
guarantee plus a check to the City of Portland in the amount of 2.0% of the performance guarantee or as
assessed by the planning or public works engineer, niust be submitted prior to the issuance of any
building permif for affected development.

Administration of performance guarantee and defect bonds is through the Planning Division.

Inspections for improvements within existing and proposed public right-of-ways are the responsibility of
the Department of Public Services, Inspections for site unprovcments are the responsibility of the
Development Review Coordinator in the Planning Division.

Performance Guarantees will not be released by the City until all required improvements are completed
and approved by the City and a Defect Bond has been submitted to and approved by the City.

If an infrastructure financial contribution is requived by the Cify as part of a development approval,
please complete the contribution form and submit it along with the designated contribution to the
Planning Division., Please malce cheeks payable to the City of Portland.

Atiachments

Cost Estimate of Improvements Form

Performance Guarantee Letfer of Credit Form (with piivate financial institution)
Performance Guarantee Escrow Account Form (with private financial institution)
Performance Guarantes Form with the City of Portland

Infrastincture Financial Contribution Form with the City of Portland
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Name of Project:

SUBDIVISION/SITE DEVELOPMENT

Cost Estimate of Improvements to he eovered by Performance Guarantee

Date:

Ul

Address/Location:

Application ID #:

Developer:

Form of Performance Guarantee:

Type of Development:  Subdivision

Site Plan (Level I, 1T or IT)

TO BE FILLED OUT BY TIIE APPLICANT:

Item

i,

STREET/SIDEWALK
Road/Parking Arcas
Curbing

Sidewalks

Esplanades
Monvments

Street Lighting

Street Opening Repairs
Other

BARTH WORK.
Cut
Fill

SANITARY SEWER
Manholes

Piping

Connections

Main Line Piping

House Sewer Service Piping
Pump Stations

Other

WATER MAINS

STORM DRAINAGE
Manholes

Catchbasins

Piping

Detention Basin
Stormwafer Quality Units
Cther

PUBLIC

Quantity  Unit Cost

Subtotal

PRIVATE

Ouantity  Unit Cost

Subtotal




SAMPLE FORM
SITE PLAN/SUBDIVISION
PERFORMANCE GUARANTEE
LETTER OF CREDIT
[ACCOUNT NUMBER]

[Date]

Penny St. Louis -

Director of Planning and Urban Development
City of Portland

339 Congress Street

Portland, Maine 04101

Re: [Inserf: Name of Developer] _
[fnsexri: Address of Project, Portland, Maine]

(“Bank”) hereby issues its rrevocable Letter
of Cyedit for the account of [Tnsert: Name of Developer], (hereinafter referred to as
“Developer™), held for the exclusive benefit of the City of Portland, in the aggregate
amount of {Insert: amount of original performance guarantee]. These funds represent
the estimated cost of installing sife improvements as depicted on the [Insert: subdivision
and/ or site plan], approved on [Insert: Date] and as required vnder Portland Code of
Ordinances_ Chapter 14 §§499, 499.5, 525 and Chapter 25 §846 through 65.

This Letter of Credit is required under Portland Code of Ordinances Chapter 14 §§499,
499.5, 525 and Chapter 25 §46 through 65 and is intended to safisfy the Developer’s
obligation, under Portland Code of Ordinances Chapter 14 §§501, 502 and 525, to post a
performance guarantee for the above referenced development. :

The City, through its Director of Planning and Urban Development and in his/her sole
discretion, may draw on this Letier of Credit by presentation of a si ght draft and the
Letter of Credit and all amendments thereto, up to thirty (30) days before or sixty (60}
days after its expiration, stating any one of the following:

1. the Developer has failed to satisfactorily complete the work on the improvements
contained within the [Insert: swbdivision and/ er site plan] approval, dated
[Tusert date]; or

2. the Developer has failed to deliver to the City a deed containing the metes and
bounds description of any streefs, easements or other improvements required to be

deeded fo the City, or

3. the Developer has failed to nofify the Cify for inspections,
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The City, through its Director of Planning and Urban Development and in his/her sole
diseretion, may draw on the Defect Letter of Credit by presentation of a sight draft and
this Letter of Credit and all amendments thereto, at Bank’s offices located at

, prior to the Termination Date, stating any one of the following:

1. the Developer has failed fo completo any unfinished
improvements; or

2. the Developer has failed to corvect any defects in
workmanship; or
3. the Developer has failed to use durable materials in the construction and

installation of improvements contained within the [Inseri: subdivision
and/ or site improvements ],

Date: Byz

[Name]
[Title]
Its Duly Authorized Agent




SAMPLYE FORM
SITE PLAN/SUBDIVISION
PERHFORMANCE GUARANTEE
ESCROW ACCOUNT
[ACCOUNT NUMBER}

[Date]

Penny St. Louis '
Director of Planning and Urban Development
City of Portland

389 Congress Sireet

Portland, Maine 04101

Re:  [Inmsert: Name of Developer]
[Insert: Address of Project, Portland, Maine]
[Insert: Application 1D #]

[Tusert: Name of Bank] hereby cettifies to the City of Portland that [Bank] will hold the
sum of {Insert: amount of original performance guarantee) in an interest bearing
account established with the Bank. These funds shall be held for the exclusive benefit of
the City of Portland and shall represent the estimated cost of installing site improvemenis
as depicted on the [Insert: subdivision and/or site plan], approved on [Insert: date] as
required under Portland Code of Ozdinances Chapter 14 §§499, 499.5, 525 and Chapter
25 §§46 through 65. It is intended to satisfy the Developer’s obligation, under Porfland
Code of Ordinances Chapter 14 §§501, 502 and 525, to post a performance guarantee for
the above referenced development. All costs associated with establishing, maintaining
and disbursing funds from the Bscrow Account shall be borne by [Insert: Developerd,

[Bank] will hold these funds as escrow agent for the benefit of the City subject to the
following:

The City, through its Director of Plaming ahd Urban Development and in his/her sole
discretion, may draw against this Escrow Account by plesentahon of a draft in the event
that:

1. the Developer has failed to satisfactorily complete the work on the improvements
contained within the [Tosert: subdivision and/ or site plan] approval, dated
|Insert date]; or

2. the Developer has failed to deliver to the City a deed containing the metes and
bounds description of any sfreets, easements or other improvements required to be
deeded to the City; or

S

the Developer has failed to notify the City for inspections.
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The City, through its Director of Planniug and Urban Development and in his/her sole
discretion; may draw on the Defect Guarantee by presentation of a sight drafi at Bank’s
offices located at , prior to the Termination Date, stating any one
of the following;

1. the Developer has failed to complete any unfinished
improvements; or

2. the Developer has failed to comrect any defects in
workinanship; or

3. the Developer has failed to use durable materials in the construction and
instaliation of improvements contained within the [Insert: subdivision
and/ or site iaprovements ],

Date: ‘ By:

[Name]

[Title]

Its Duly Authorized Agent
Seen and Agreed fo: [Applicant]

By:




Lag

PERFORMANCE GUARANTEE
with the City of Porfland

Developer’s Tax Idenfification Number:

" Developer’s Name and Mailing Address:

* City Account Number:
Application ID #:
Application of [Applicant] for [Insert
street/Project Name] at [Address}, Portland, Maine.
The City of Portland (hereinafter the “City”’) will hold the sum of § amonnt of
performance guarantee] on behalf of fApplicant] in a non-
interest bearing account established with the City. This account shall represent the estimated cost
of installing [insext: subdivision and/ or site improvements (as
applicable}] as depicted on the subdivision/site plan, approved on *[date] as

required under Porfland Code of Oxdinances Chapter 14 §§499, 499.5, 525 and Chapter 25 §§46
through 65. It is intended to satisfy the Applicant’s obligation, under Portland Code of
Ordinances Chapter 14 §§501, 502 and 525, to post a performance gnatantee for the above
referenced development.

The City, throngh its Director of Planning and Urban Development and in his/her sols discretion,
may draw against this Escrow Account in the event that:

1. the Developer has failed to satisfactorily complete the work on the improvements
confained within the [tusert; subdivision and/ or site
improvements (as applicable)] approval, dated linsert date]; or

2. the Developer has failed fo deliver to the City a deed containing the metes and bounds
description of any streets, easements or other improvements required to be deeded to the

City; or

3. the Developer has failed to notify the City for inspections in conjunction with the
instaltation of Improvements noted in paragraph one.




L )

By: Date:
Development Review Coordinator

Adtach Letter of Approval and Estimated Cost of Improvements to this form.,

Distribution
1 This information will be completed by Plarming Staff,
2. The account number can be obfained by calling Cathy Ricker, ext. 8665.
3. The Agreement will be executed with one original signed by the Developer.
4, The original signed Agreement will be scanned by the Planning Staff then forwarded to the Finance Office,
together with a copy of the Cash Receipts Batch form,
S, #H*aSipnature required if over $50,000.00.




CITY OF PORTLAND, MAINE
PLANNING BOARD
Carol Morrisscite, Chair
Stuart O Brien, Vice Chair
Timothy Dean
il Halt
Jow Lewis
David Silk
March 8, 2012
Ted Haytkal Keith Ivers
522 Island Avenue 512 Tsland Avenue
Peaks Island, ME 04108 Peaks Island, ME 04108

Dear Mr. Haykal and Mr. Ivers:

On February 28, 2012, the Planning Board considered Mr. Haykal’s appeal of the administrative
determination made by Alexander Jasgerman, Planning Division Director, on November 30™ 2011,
which determined that the appeal submitted by Mr. Ted Haykal on November 28, 2011 specifically
appealing the decision of the Zoning Board of Appeals was not within the authority of the Planning Board
to consider. The Planning Board voted unanimously (4-0, Hall and Levwis absent) on the following
maotion;

On the basis of the plans, reports and other information submitied by the applicant, findings and
reconimendations contained in Planning Board Report #9-12 relevant to the Portland’s Land
Use Code and other regulations, and the testimony presented at the Planning Board hearing, ihe
Planning Board found: , .

The Planning Authority determination made on November 30, 2011 that Mr. Haykal’s
appeal was not within the authority of the Planning Board to eonsider and thus, was not
" timely, is corvect and Mr. Haykal’s appeal is denied.

This is a final determination by the Planning Board and may only be appealed to superior court as
- provided in Portland’s Land Use Code, Section 14-29.

If there are any questions, please contact Barbara Bavhydt, Development Review Services Manager at
(207) 874-8699.

Sincerely,

el D

Carol Mortissette, Chair
Portland Planning Board




Aftacliments:
1. Planning Board Report #9-12

Electronie Distribution;

Greg Mitchell, Acting Director of Planning and Urban Development Department
Alexander Jaegerman, Division Birector, Planning Division

Berbara Barhydt, Development Review Services Meanager, Planning Division
Philip DiPierio, Devalopment Review Coordinator, Planning Division
Muarge Schmuckal, Zoning Administrator, Tuspections Division

Tammy Monson, Plan Reviewer, Inspections Division

Lannie Dabson, Adminisiration, Inspections Division

Michael Bobinsky, Director, Public Services ™

Katherine Earley, Engincering Services Manager, Public Services

Bill Clark, Project Bngineer, Public Services

David Margolis-Pinco, Deputy City Engineer, Publie Services

Jane Ward, Administration, Puble Services

Capt, Keith Gautreau, Fire Depariment

Jeff Tarling, City Arborist, Public Services

Tom Errico, P.E., T.¥. Lin Associates

Dan Goyette, P.E., Woodard & Curran

Assessor’s Office

Approval Letter File




PLANNING BOARD REPORT
PORTLAND, MAINE

APPEAL OF PLANNING AUTHORITY DETERMINATION
MR. TED HAYKAL, APPELLANT

Public Hearing Date: February 28, 2012 Development Review Setvices Manager

Submitted to: Portland Planning Board Prepared by: Barbara Barhydt,
Planning Board Report Number# 9-12 Prepared Date: February 24, 2012

1, Inﬁ'eductioﬁ

The Plantiing Board will hold 2 public hearing on Ted Haykal’s appeal of the Plamming Authority’s
November 30, 2011determination that stated Mr. Haykal's appeal of a Zoning Board of Appeals
decision, filed on November 28, 2011 is not within the authority of the Planning Board to consider and
that an appeal of the Planning Authority site plan approval was not filed within the required time frame,
Mr. Haykal submitted an appeal regarding 512 Island Avenus.

Notices wete sent to 94 property owners and the inferested citizen list. The legal ad appeared on
February 20 and 21 in the Portland Press Herald, :

I, Chwonology OFf The Review And Appeals For Peaks Island Fuel At 512 Tsland Avenue

1. Keith Ivers, Owner/President of Peaks Island Fuel, submitted an apphication for a Level I: Site
Alteration site plan review on June 6, 2011 for Peaks Island Fuel. 'The project description stated:

tilize commercial property for parking of delivery and service trucks, fill in site and add two
driveways.

As part of the application Mr, Ivers included a cover ketter, which describes a 4,200 square parking
area for seven service vehicles at 512 Island Avenue, The site lies within the Island Residentiaf I-
R2 zone and the Island Business I-B zone. A single family home is located within the IR-2 zone,
which is M. Ivers’ residence. The proposed parking avea is located within the TR zone.

The application was disttibuted for review on June 10, 2011.

2. A site visit was conducted by City staff on Friday, July 1, 2011, The staff participants included
Erick Giles, Planner, David Margolis-Pineo, Deputy City Fngineer, Barbasa Barhydt, Development
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Review Services Manager, and Alexauder Jaegerman, Planning Division Director, - Approximately
40 residents met the City staff members at the site.

3. Brick Giles, Planner, prepared a review of the application dated July 15, 2011, which imeluded the
review comments from other departments and third pasty reviews.

4. A revised plan was submitted to the Planning Division for review on August 8, 2011,

3.. Marge Schnwckal Zoning Administrator, prepared a written determination regarding whether the nse
is permitted in the Island Business zone on August 18, 2011, Ms. Schmuckal concluded the
following:

M, Iver’s proposed parking lot is not a truck terminal. This is because his trucks are not
warchoused or stored on the site. The trucks are also not filled, fueled and no product wit! [be]
dispensed on the site. Instead, the trucks are just parked on this site for active use as needed in
M. Tvets’ propane and oil delivery business, The other vehicles that will be parked on the sfte
ate also for active use with Mz, Tvers® heating repair business, Mr. Ivers® business has been,
active through four genorations and has garnered many clienis on Peaks Island,

6. AnIntespretation Appeal of Marge Schmuckal’s determinaiion was submitted on September 16,
2011. The appeal was submitted by twenty (27) ontities, including Mt. Haykal.

7. The Zoning Board of Appeals held a public heating on the Interpretation Appeal on October 13,
2011. The Zoning Board of Appeals approved the findings on October 20, 2011, The decision is as
follows:

The Board finds that the Appellants have NOT satisfactorily met their burden of demonstrating
that the Augnst 18, 2011 determination of the City’s Zoning Administrator was incorrect or
improper, and therefore DENIES the appeal.

8. On October 27, 2011, the Level I: Site Altexation Application for 512 Island Avenue was approved
by the Planning Authority with three conditions of approval (Attachment 6). Three waivers were
granted as part of the approval that waived the requirement for 2 bicycle spaces, waived the 20 foot
driveway width fo 12 feet and waived parking Iot dimensions to allow a 28 foot aisle and four
parking spaces of 12 x22.

9. Ted Haykal submitted his appeal to Alexander Jacgerman, Planning Division Director, on November
28, 2011 (Attachment 1}, which stated the following:

T am writing to notify you that I wish to appeal the decision of the Board of Zoning Appeals on
October 13, 2011 in the matter of 512 Island Avenue, Peaks Istand, Keith Ivers, prospective
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buyer, Tax Map 090, Block AA, Lots 001, 002 & 005, I-B Island Business Zone, in which the
applicants challenged the Zeoning Administrator’s determination that the proposed parking of
fuel trucks and other trucks is permitted in the I-B zone as “offisireet parking.”

The basis of the appeal is that the Board comunitted exrors of law in interpreting City of
Portland ordinances, that the decisions was not adequately supported in the facts, and was
arbitrary and capricious.

10. Alexander Jacgerman responded to My, Haykal’s appeal on November 30, 2011 (Attachment 2),
stating the following:

The Plunning Board cannot accept the appeal you subroiited on Monday, November 28, 2011
requesting an appeal of the 2011 Determination by the Zoning Board of Appeal (letter incladed
as Aftachment 1) dated Qctober 13, 2011. The Planning Board is not autherized to consider an
appeal of a Zoning Board of Appeals decision. An appeal ofa Zoning Board of Appeals
decision must be submitted to the Maine Supetior Court under Rule 80B, Sec 30-A M.R.S.A,,
section 2691 (3)(G). The Planning Board is, however, authorized to consider an appeal within
30 calendar days of an administrative decision for a site plan (Land Use Code, Sec. 14-30 (0}
and 14-529). In this case, the Planning Authority approved the Tevel I: Site Alferation site
plan for 512 Island Avenve on October 27, 2011. Consequently, the time to appeal the
aforementioned site plan approval was Monday, November 28, 2011.

11, M. Haykal questioned this response. A letter was sent to Ted Haykal from Alexander Jaegerman on
December 7, 2011, advising him of his 1ights to appeal the Planning Authority’s administrative

determination (Attachment 3).

The Planning Board is authorized to consider an appeal of an administiative determination
within 30 calendar days of an administrative determination (Land Use Cade, Sec. 14-30 (0).
Specifically, you have the right to submit a letter requesting to appeal the November 30,2011
determination by the Planning Authority that stated the appeal you submitted was not within
the authority of the Planning Board to consider and thus, the request for an appeal is not timely
(Attachment 1). You must submit a letter within the appeal period thet outlines the points of
the Planning Authority Novemberx 30th determination that you are appealing.

12. On December 30, 2011, Mr, Haykal submitted an appeal of Alex Jaegerman’s determination along
-with attachments (Attachment 4). Mr. Haykal submitted a handwritten appeal and additional
docuients on December 30, 2011. He submitted a typed vetsion of his appeal on January 39, In
these letters he states:

This letter is written as an appeal to your decision of November 30, 2011,

The appeal T submitted on November 28, 2011 was incorrectly stated, The appeal I submitted
was not within the anthotity of the Planning Board to consider,

I hope you will reconsider my appeal to the Planning Board.
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The attachments fo Mz. Haykal's appeal scck an appeal of the Level I: Site Alteration Site Plan for
512 Island Avenue.

10,  Planning Board Authority To Consider An Appeal Of A Determination

The Planning Boaid is being asked to detetmine if there is an error in Alexander Jacgerman’s November
30, 2011 Ietter (Attachment 2) determining that the appeal submitted by Mr. Ted Haykal on November
28, 2011 specifically appealing the decision of the Zoning Board of Appeals was not within, the
authotity of the Planning Board to consider. Mr. Haykal is seeking to coriect the statement of the
November 28, 2011 appeal from an appeal of the Zoning Board of Appeals decision to an appeal of the
site plan approval to the Planning Board, and to rely on the timeliness of the November 28, 2011 appeal
letter as meeting the appeal filing requirement for such an appeal.

The City Code specifies that the Planning Boatd has the authority to:

{0) To hear, review and decide appeals where it is alleged there is an error i any
decision, requirement, or determination made by the planning authoxity.

City Code, Chapter 14, section 14-30. This section does hot grant the Planning Board the authority to
hear, review oy decide appeals of decisions of the Zoning Board of Appeals,

The City Code makes it clear that Zoning Board of Appeals decisions must be appealed according to
Section 14-553;

Axn appeal from any final decision of the boatd of appeals may be taken Ey any aggrieved party
to the superior court in aceordance with Rule 808 of the Maine Rules of Civil Procedure.

It is also important to note that administrative decisions for a site plan may be appealed fo the Plarming
Boatd as follows;

() When the planning avthority has approved with conditions or denied a site plan, any person
aggrieved may appeal the decision to the planving board within thirty (30) calendar days of the
date of the written decision of the planning authority. Upon the taking of such an appeal, the
application shall be reviewed as a new application.

(b) When the plaoning board has finally approved, approved with conditions, or disapproved a
site plan, any person aggrieved ox the City may appeal the decision to the snperior coutt,
putsuant to Rule 80B of the Maine Rules of Civil Procedure within thixty

(30) days of the vote on the original decision by the planning board.

In this case, Mr. Haykal did not submit a timely appeal of the Planning Authority’s October 27, 201 1
decision. Danielle West-Chulita, Associate Corporation Counsel, has provided a memorandum
concerning the appeal, which is inclyded as Atiachment 5.

Overall, as a result of the above, M. IHaykal’s appeal should be denied.
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IV.  Proposed Motion

On the basis of the plans, reports and other information submitted by the applicant, findings and recommendations
contained in Planning Board Report #9-12  relevant to the Portland’s Land Use Code and other regulations, and
the testimony presented at the Planning Board heaving, the Planning Board finds;

A. The Planning Aufhority determination made on November 30, 2011 that Mr, Haykal’s appeal
was not within the authority of the Planning Board to consider and thus, was not timely, is
correct and My, Haykal’s appeal is denied.

B. The Planning Authority determination November 30, 2011 that Mr. Haykal’s appeal was not
within the authority of the Planning Board to consider and thus, was not a timely appeal of the
site plan approval, is iucorrect and M. Haykal’s appeal is granted, My, Haykal’s appeal of
the Planning Authoritys approval of the Level I: Site Alteration site plan for 512 Island Avenue
shall be scheduled for a public hearing on April 10, 2012,

Attachments:
1. Ted Haykal Appeal — November 28,2011

Planning Authority Determination to Ted Haykal-- November 30, 2011
Planning Authority Lefter to Ted Haykal —~December 7, 2011

'Ted Haykal Appeal — December 30,2011

Danielle P, West-Chuhta, Associate Corporation. Counsel, February 23, 2012
Approval Lelter, 512 Island Avenue, dated October 27, 2011
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