


The Island Institute is concerned that the proposed redevelopment will seriously
undermine these aspects of island life that have come to define the unique nature of Great
Diamond Island. Increased traffic, added stress on waste waler and hard waste facilities,
and the lost sense of security that inevitably comes with having a far more transient
habitation patterns... all of these issues are echoed by Great Diamond Island residents.
Underlying these concerns are very real questions about how the true number of
residences and the length of stay in these places will be managed. Based on these and
other concerns, and our responsibility to uphold the land use ordinances established in the
1990s, the Island Institute is here to echo the concerns of island residents and to support
them in their efforts to track this process.

We look forward to continuing to discuss these issues with island residents and the City

of Portland as this process moves forward to ensure that the intent and letier of the land
use convenants is upheld.

Thank you for your time.

Sincerely,

ssident of Programs

' -
1 r&
Philip Conkling,
President
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5. Transportation Services. The Owner/Manager of the Premises [who is the
“Owner/Manager of the Premises”? — term is undefined] shall use its best efforts to secure
from the Casco Bay Island Transit District year-round common carrier water transportation
service to, from and between the Portland waterfront and the Diamond Cove Pier (or barge
landing where appropriate for passengers and/or cargo) on a schedule to be established by the
carrier based upon passenger demand; provided, however, that in the event that such service
becomes unavailable, the Owner/Manager shall provide an equivalent alternative to such service,
subject only to the approval thereof by the Public Utilities Commission, or such other regulatory
authority having jurisdiction thereof. The Owner/Manager shall also provide suitable ground
transportation from points of disembarkment within the Project to the hotelminiums. The
Owner/Manager shall not provide motorized ground transportation off the Ft. McKinley Project
site. The Owner/Manager, its employees. and hotelminium unit owners and their tenants,
lessees, cuests, and inviiees shall use no motorized ground transportation of any kind to travel
from the Fort McKinley Project Site to the pier at the south end of the Island except in the event
of emergency. AndSubject to the specific restrictions set forth above, -all such transportation
shall also strictly conform to all existing ordinances, rules and regulations concerning travel
outside of the Project site to the public pier at the southerly end of Great Diamond Island. The
Owner/Manager of the Premises shall conspicuously post, and keep posted, in each Al
perchasers-of hotelminium vnits at the Premises a written notice of the applicable ordinances
rules and regulations including the potential sanctions for failure to comply, which “applicable
ordinances, rules and regulations” shall consist of the “Amendment to Portland City Code
Section 14-49 Re: Conditional Rezoning of Fort McKinley.” enacted July 15, 1985 by Order 42-
84/85: the “Conditions and Restrictions” set forth in Order 42-84/85: the “Amendment to
Conditional Zone Agreement Referenced in Order 42-84/835." enacted August 16. 2004 bv Order
33-04/05: the “Conditions Restricting Use of Diamond Cove Motor Vehicles Outside of
Diamond Cove” referenced in Order 33-04/05. when and as accepted by the City’s Planning
Authority: and these “Supplemental Conditions and Restrictions.” Moreover, the City shall have
no obligation to provide mainland parking for any owner, occupant, guest or invitee of any
hotelminium unit or any manager or on-site staff thereof.




David Clem
10 Parkway
Hanover, New Hampshire

03755

June 27, 2008

Rick Knowland

Senior Planner

Planning Division, 4™ Floor
389 Congress Street
Portland, ME 04101

Re: The Inn at Diamond Cove
Dear Mr. Knowland:

| am writing to oppose that portion of the proposal by The Inn at Diamond
Cove to amend the IR-3 conditional zone for Fort McKinley to allow hotel
condominiums in the Hospital building. | am not opposed to the request to
convert the Double Barracks building to hotel condominiums. The
character of the parade ground is distinctly different and the infrastructure
more in keeping with the more intensive use.

| am the owner of Lot 22, The Pump House, which is one lot removed from
the Hospital.

Sincerely,

oOnid

David Clem
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August 28,.2008
ﬁand E}GMVEE}*’ warenperkinsthempson.com
Portland City Council

City of Portland

386 Congress Strect

Portland, ME 04101

Re: The Inn at Diamond Cove LLC, Double Barracks and Hospital Buildings,
Application for Amendment to Conditional Zoning Agreement

Bear Mayor Suslovic and City Counciiors:

This Firm represents the Diamond Island Association (DIA), a Maine corporation
whose members are residents of the cottage community on the south side of Great
Diamond Island -- a community that has been in existence since the 1880s.

Entroduction.

DIA and its members are cencerned about the adverse impacts the proposed Inn at
Diamond Cove LLC development (the Inn) could have on their road system,
environment and culture. Any motorized vehicle traffic that passes from the current
Diamond Cove/Fort McKinley development to the southerly ferry pier must proceed
past residences and over a very narrow isthmus on Nancy Lane, a gravel road, to the
State pier. Motorized vehicle traffic from the current Diamond Cove/Fort McKinley
development to the southerly ferry pier includes several trips per day by Diamond Cove
[Homeowners Association (DCHA) vehicles, including two 20-seat vehicles that are the
cquivalent 1n size of airport shuttle buses, pickup trucks and panel vans. Their use of
this road already has caused ruts and potholes on Nancy Lane. Without appropriate
conditions and restrictions, additional traffic from the proposed Inn will only worsen
this situation. DIA’s members also are concerned about a zoning text amendment that
would allow the Inn -- a commercial “hotelminium” -- in an Island Residential 3 (IR-3)
zoming district, and that the inn’s additional units will overtax existing septic system,

DIA has taken a formal position regarding the tratfic impacts of the proposed Inn,
which if unregulated, will increase the numbers of persons and the amount of goods
being transported to and from the State pier at the southerly end of Great Diarnond
Island, and could add more motorized vehicles. DIA’s Board of Directors has
unanimously voted not to oppose this conditional zoning amendment application if the
City of Portland and the Applicant, the Inn at Diamond Cove LLC, satisfactorily
address these traffic impacts. However, DIA’s Board of Directors also has
unanimously voted that if the traffic impacts of the proposed Inn are not satisfactorily
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addressed, then DIA opposes this conditional zoning amendment application. {In either event,
D1A will carefully review the site plan application tor the proposed Inn when that is submitted.)

D1A requested the Planning Board to include specific transportation-related resfrictions on the
proposed nn in itz recommendation to the City Couneil, but it declined to do so. While the
Planning Board recommendation does address the issue of transportation from the proposed Inn
to the State pier at the southerly end of the Island by incorporating some of the Applicant’s own
representations on this point, it does not go far enough to address DIA’s concerns, which are:

i. That the proposed Inn not increase the amount of or add any new motorized traffic from
the Diamond Cove site to the Great Diamond Island pier at the southerly end of the Island;

2. That the Inn’s unit owners, renters, guests, invitees, workers, staff and other users and
occupants of and visitors to the Inn and its Double Barracks and Hospital Buildings are made
aware of the specific ordinances, conditions, rules and regulations that govern ferry
transportation between the Diamond Cove site and the Portland waterfront and that govern
motorized vehicle fransportation on the Island; and

3. That the City actively enforce its ordinances, conditions, rules and regulations that govern
ferry transportation between the Diarnond Cove site and the Portland waterfront and that govern
the operation of motorized vehicles on the Island.

Section 14-62 of the Pertland City Code specifically authorizes the City Council to impose
conditions and restrictions that “relate to the physical development and operation of the
property” as part of the conditional zoning process that is central to application of the IR-3 Zone.
Therefore, the City Council used conditional zoning under Sections 14-60 through 14-63 to
rezone the Diamond Cove property on Great Diamond Istand to permit the original Diamond
Cove/Fort McKinley development, and the Applicant is seeking to have that conditional
rezoning amended to permit the currently proposed additional development. For reasons that
follow, DIA urges the City Council to add conditions and restrictions relating “to the physical
development and operation” of the proposed Inn as part of this proposed amendment to the
Diamond Cove IR-3 conditional zoning to ensure that the zoning amendment addresses DIA’s
traffic concerns and that the proposed Inn poses no additional harm to the Island community.

Need for Traffic Conditions and Restrictions on Proposed Bevelopment,

It is particularly appropriate and necessary in light of the history of development on Diamond
Cove since the 1980s that the City Council impose conditions and restrictions regarding the
transportation issues raised by the proposed Inn in this IR-3 conditional zoning amendment. As
City of Portland Senior Planner Richard Knowland, who has worked on this project for more than
twe decades, notes at page 5 of the Aug, 6, 2008 Planning Board Report to the City Council;
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Transportation is a sensitive issue on Great Diamond Island particularly on the
southerty {(or public) side of the Island. Private automobiles are not permitied
within the IR-3 conditional zone. As the Board may recall in 2004, the Diamond
Cove Homeowners Assoc. requested an amendment to the conditional zone to
allow golf carts/electric vehicles, A zoning amendment was passed but with
enforcement provisions to ensurs that non-service vehicles don’t crogs the property
line into the southerly end of the {sland.

The following transportation restrictions already apply to the existing Diamond Cove/Fort
McKinley development:

e City of Portland {1985). When the City approved the IR-3 conditional zoning for the
Diamond Cove/Fort McKinley development in 1985, it adopted conditions and restrictions
requiring the owner (Diamond Cove Associates, or “IDCA”} to provide a separate ferry pier, and
restricted motor vehicie use on the Diamond Cove/Fort McKinley Premises to vehicles used
primarily {or construction, maintenance, service and the common transportation of goods and
passengers, and fire protection, public safety and emergency vehicles.'

e Department of Environmental Protection (Phase [ - 1986). Maine Department of
Environmental Protection (DEP} approval for Phase I of the Diamond Cove/Fort McKinley site
{134 condominium units approved in the former military buildings, 77 units built to date)
included similar provisions to direct water transportation away from the southerly State pier and
to prevent motorized vehicles from driving outside of the Diamond Cove/Fort McKiniey
development over the southern part of the Island.’

e Private Agreement (1989). Opposition to a waste water discharge permit for the Diamond
Cove development was settied through a March 2, 1289 agreement among DCA, Maine Audubon
Society, Conservation Law Foundation and Island Institute, in which DCA agreed that:

No motor vehicles of any kind {automobiles, golf carts, snowmobiles, ATV’s
etc.) shall pass from the DCA property to the southem part of the Island. The

! In particular, Paragraph 8 of the City’s 1985 Conditional Rezoning of Fort McKinley direcled DCA to “use its best
efforts to secure from the Casco Bay Island Transit District year-round common carrier waler transportation service
to, from and between the Portland waterfront and Diamond Cove via a suitable docking facility on the Premises and
on a schedule to be established by the carrier based upon passenger demand; . .. .” or else to provide at its own
expense an equivalent allernative 1o such service. Paragraph @ of the City’s 1985 Conditional Rezoning prohibited
the operation or storage, temporarily or otherwise, on the Diamond Cove premises of any motor vehicles “Except for
vehicles used primarily for construction, maintenance, service and the common transportation of goods and
passengers, and fire protection, public safety and emergency vehicles.”

* See DEP Site Location of Development Order dated Dec, 10, 1986, section 11, “Transportation” (noting in
paragraph A the City’s general prohibition on the operation and storage of motorized vehicles, and in paragraph B,
that the central pier in Diamond Cove would be rebuilt “to facilitate access to the site by the Casco Bay Island
Transit District’s (CBITD) ferries and by private boats” and that no parking facilities exist at the southerly ferry pier
but that parking would be provided at Diamond Cove),
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only exception shall be fire equipment, ambulances and designated “taxis’ (shuttie
vans) which might trangport persons from the Fort McKinley property to the pier
at the southern end of the Island. All construction vehicles, equipment and
materials must be landed and off-loaded or Ioaded on DCA property. To the
extent that this condition is not already a part of the Site Location Order --
paragraph 11 -~ DCA will seek an amendment to reflect this limitation.

A March 16, 1989 amendment changed the designated “taxis” from “shuttle vans™ to *vans.”

¢ DEP (Phase I1 - 1991). DEP approval for Phase Il (39 house lots approved, 34 built) of the
Diamond Cove/Fort McKinley development included provisions to authorize certain motorized
vehicles in that development and to restrict their operation to the development site, and to
recognize that CBITD had agreed to provide ferry service to the Diamond Cove pier.’

e ity of Portland Amendment (2004}, The City Council amended the IR-3 Conditional
Zoning Agreement for Diamond Cove in 2004 to address complaints and issues over the use of
motorized vehicles, including golf carts and shuttle vehicles, within and outside of the Diamond
Cove/Fort McKinley site and to the southerly ferry pier. Part of that amendment required the
DCHA to file a transportation management plan with the City’s Planning Authority within 60
days of approval of the amendment by the City Council. That plan in part would include “a
restriction that confines permitted vehicles to established roadways that are presently within the
DCHA property;” and “a description of available comimon transportation service vehicles and
how they will be managed for the needs of residents and visitors.” The City Council passed the
amendment on August 16, 2004; while DCHA submitted a Diamond Cove Traffic Management
Plan, the City’s Planning Authority did not find it acceptable to satisfy this requirement.
Therefore, the previous amendment to the IR-3 conditional zZoning has vet to be implemented,
and now the Applicant is before the City Council for still further amendment.

Comments on Planning Beard Recommendation.

David Bateman, on behalf of the Applicant, stated orally at a Planning Board workshop that Inn
would not use the southerly pier to trave] to and from the Isl and,* but apparently the Applicant

? See DEP Site Location of Development Order, June 25, 1991, section 7, “¥raffic Movement/Roadways” (noting in
paragraph A, that “Each lot owner will have the right to own and operate one golf cart within the project site,” that
the City generally prohibits the operation and storage of motorized vehicles within the project site {except
emergency vehicles) and that DCHA intends {o “operate a shuttle-type transportation system on an as-needed, on-
call basis to serve residents and guests,” and in paragraph B, that CBITD had agreed to provide scheduled ferry
gervice to the rebuill Diamond Cove pier,

* DIA member Nancy Gleason provides this transcription of the relevant portion of the April 22, 2008 Planning
Board Workshop recording:

David Bateman: “If I could add just one thing because I — over the years I've gained, 1 think, a lot of respect for not
only the attitudes, but the lifestyle ah that was there before I ever set foot on Great Diamond Island. And so that no
one here has one more sleepless night even thinking about st um [ gave it a lot of thought in ever becoming involved
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does not wish to put this in writing. Given the long history of transportation issues with regerd (o
the existing Diamond Cove/Fort McKinley development, DLA members were heartened 10 see
City Planning Staff initially recommend to the Planning Board a revision to the Applicant’s
proposed amendment which would put this in writing. It: 1) required the owner of the Inn and ifs
successors, heirs and assigns to provide water transportation to and from the Diamond Cove pier
to all persons, including owners, guests, staff, suppliers and others at the Double Barracks and
Hospital Building hotelminivm, and 2) provided that no cccupant of the Double Barracks or
Hospital building shall be permitted to utilize water transportation from the southern side of the
Island unless the occupant walks to and from the southern pier. DIA believed that these
requirements, with relatively minor changes, could adequately protect all Island residents.

However, the Applicant then presented a separate “Supplemental Conditions and Restrictions”
which became the focus of the Planning Board public hearing. At that public hearing, D1A
presented a set of changes to the Appiicant’s Supplemental Conditions and Restrictions to
address the three concerns we previously listed. These changes: 1} prohibited the unit
owner/manager, its employees, and hotciminium unit owners and their tenants, lessees, guests,
and invitees from using motorized ground transportation of any kind to travel from the Fort
McKinley Project Site to the pier at the south end of the Island except in the event of emergency;
and 2) required eacl unit owner/manager to conspicuously post, and keep posted, in each
hotelminium unit a written notice of the specific applicable ordinances, rules and regulations,
including the potential sanctions for failure to comply. Applicant’s altorney opposed the DA
changes because Inn hotelminium unit owners also would be members of DCHA, and it would be
difficult for DCHA to distinguish between the existing Diamond Cove/Fort McKinley
development owners, users, guests and employees who could take the shuttle bus service to the
southerly pier, and Inn hotelminium owners, users, guests and employees who could not. DIA
pointed out to the Planning Board the contradiction between Atty. Ward’s new position and the
Applicant’s own earlier representation in its April 29, 2008 memorandum te the Planning Board:

in Diamond Cove again. And it is true over the last 11 years, the things that | stood for, the things 1 heid to a pomt of
absolute law have been degraded and I apologize for that, but there is nothing T can do and I fought tooth and nail
and spent over 1'2 million dollars of my own money to right those things. Don't ask me to do that. But the fact of
the matter is 1 have a commitment to do exactly what ! started over 20 years ago. And one of the big things that was
a flash point is that transportation and the abuse of the Southem end. And I think everybody here remembers that
fact that that was one thing ¥ wouldn't tolerate. Now I don’t control Diamond Cove anymore, but | can — and that’s
one of the reasons that I want to make sure that the (ransportation issue was under my control for what [ do, because
guite frankly that’s the only thing I can guaraniee and I will gnarantee you this: T have no intention and frankly no
use; it’s just not a great spot. The pier on the Sonthern end quite frankly just doesn’t work for us — doesn’t work at
any level whether it is service, whether it's cur guests and I wish (it were different?}. 1think it works very good for
you folks, but quite frankly, just doesn’t work (under this scheme?).”

Planning Board Member Lee Lowry then asks Mr. Bateman to “define” all of this in writing,

Mr. Bateman; © Absolutely, Ireally wanted to say that more for everyone here in this room. Because that anxicry is
something you may have other concerns. .. (garbled).but don't {that’s the least?) of our direction.” {garbled) under
any circumstances, just doesn't work for us.”
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Following consiruction, all of the owners, guests and empioyees will be directed to
the same landing points [Diamond Cove pier and the barge landing] utilizing the
sare services [Casco Bay Lines and private water shuttles] and specifically
advised not to uiilize any off-site facilities, including the public pier at the seuth
end of the Island. Over time, it ig possible that the Project will collaborate on
ceriain transportation but the Project will net be collaborating on any
transpertation which exits the Fort McKinley site.

While the Planming Board was unwilling to recemmend further restrictions on motor vehicle
operation, believing these are befter suited to later site plan review, it did add the first sentence
from the Applicant’s representation quoted above to its recommendation. DIA thus
acknowledges that the Planning Board recegnized the issue, but does not believe that its
recommendation adequately protects XA members from the adverse fransportation impacts
presented by the Inn’s application for amendment to the IR-3 conditional zoning.

Therefore, enclosed pleage find DIA’s requested revision o the Planning Board’s recornmended
“Supplemental Conditions and Restrictions” which we belicve is necessary 1o address DIA’s
transportaticn CONCerns.

Conclusion.

There is a history of more than 20 years of regulation of the existing Dhamond Cove/Fort
McKinley development to prohibit motor vehicles, except for emergency vehicles and approved
vans, from using the south State pier. This limitation is explicit and is writien. The Applicant
has orally expressed at Planning Board workshops on the proposed Inn that it will not use the
south pier for residents, guests, invitees, construction workers and other workers for the proposed
inn and its hotelminium units. DIA is asking is that these oral representations be placed in
writing. DIA does not want the southerly pier on Great Diamond Island and the road through the
southerly end of the Island to be the service entrance to Diamond Cove and to the proposed Inmn,
to the detriment of those who reside on the southerly part of the Island.

Therefore, DIA urges the City Council, if it is to pass an §IR-3 conditional zoning ordinance
amendment, to adopt the enclosed language in order to protect the southerly part of the
Island from adverse fransporfation impacts of the proposed Inn. DIA also urges the City
Council to require DCHA to meet with DIA and other stakeholders to agree upon and file an
acceptable Diamond Cove Traffic Management Plan with the City so that the intent of the
previous 2004 City Council amendments to the IR-3 rezoning plan for the existing Diamond
Cove/Fort McKinley development can be realized. The DIA seeks nothing more than: (1)
transportation conditions and restrictions that preserve a way of life that has been enjoyed on the
southerly part of Great Diamend Island since the 1880s; (2) communication of these conditions
and restrictions to owners, users, guests and invitees of the proposed Inn; and (3) strict City
enforcement of these conditions and restrictions to preserve the Island’s quality of life.
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If, however, the City Counci! does not incorporate language that is identical or similar to the
enclosed as part of the TR-3 conditional zoning ordinance amendiaent, so that the amendment
fails to address T}LA’s transportation concerns, then DIA will have no choice but to contsst the
validity of this conditional zoning ordinance amendment. State law {30-A MR S A §4352(2))
requires a zoning ordinance to be pursuant to and consistent with a comprehensive plan.
Portland’s Comprehensive Plan, referencing the Portland Islands Land Use and Zoning Study ~
19835, states under “Fortiand Island Policies” that “The City should adopt a policy for future
development that minimizes the dependency on and intrusion of pnvate antormobiles in the
islands.” Chapter 14, Section 145 of the Portland Code implements that policy and sets forth the
following criteria for rezoning to IR-3 and for any development within the IR-3 Zone:

» “IR-3 zones should not be established unless issues of municipal services, including
infrastructure. . .and police and fire services and other municipal services can be
appropriately and adequately addressed.” Section 14-145(13¥c).

e “The project shall be designed primarily with a pedestrian orientation to minimize the use
of and dependency on private motor vehicles.” Section 14-145.16(z).

Any amendrment to the IR-3 conditional zoning of the Diamond Cove property to accommodate
the proposed Innt that does not appropriately and adequately address the use of Island roads and
that does not protect the primarily pedestrian orientation of the I1slend and minimize the use of
motorized vehicles is neither consistent with Section 145 nor consistent with Portland’s
Comprehensive Plan, and is subject to a successful challenge because of that inconsistency.

Thank you for your consideration,
Sincerely,

James N. Katsiaficas

JNK:pal

ce: Joseph E. Gray, City Manager
Penny Littell, Director of Planning and Development
Richard Knowland, Senior Planner
Ronald N. Ward, Esq.
Jennifer Burns Gray, Esq., Maine Audubon Society
Casco Bay Island Development Association
Sean Mahoney, Esq., Conservation Law Foundation
Philip Conkling, President, Island Institute
Joseph E. Payne, Casco BAYKEEPER, Friends of Casco Bay
Diamond Island Association
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Gary C. Wood, Esg.

cer
Carporate Counsel



SUPPLEMENTAL CONGITIONS AND BESTRICTIONS (& #
BUILBINGS 46 (“DOUBLE BARRACKS™) AND 12 (“HOSPITAL™)
FT. MCKINLEY, PORTLAND, MAINE
SEPTEMBER 3, 2008

The following supplemental conditions and restrictions are imposed by the City of
Portland (the “City”} on that portion of the Fl. MeKinley project ("Project”) commonly
known as Buildings 46 and 19, together with the ancillary service area, all as depicted on
the map attached hereto as Attachment 1 {*Premises™), as conditions of the rezoning of
the Premises at the request of The Inn At DHamond Cove, LLC (“IDC”) ! and consented
to by the Diamond Cove Homeowners Association (“DCHA”)

1. Existing Conditions. The Premises are a portion of the development
commonly known as Ft. McKinley, Great Damond Island, Portland, Maine which is
subject, inter alia, to those Conditions and Restrictions recorded in the Cumberland
County Registry of Deeds in Book 8928, Page 263, as amended by Order of the Portland
City Council on August 16, 2004 relaiing to ground transportation in and arcund the
Project (collectively, the “Existing Conditions and Restrictions™).

2. Supplemental Conditions and Restrictions, Notwithstanding the terms of
the IR-3 zoning text otherwise applicable to the Premises, and the Existing Conditions
and Restrictions, those buildings designated as Building 19 (“Hospital™) and Building 46
(“Double Barracks™), the immediate grounds attendant thereto and a portion of the Open
Space, all depicied on the site plans dated June 24, 2008 [consisting of four (4) sheets and
attuched hereto as Attachment 2], all may be redeveloped into individually owned and
fully equipped condominium uniis, sometimes known as “hotelminiums” and a
supporiing pool'services area on the Open Space. “Hotelminjum” is defined as privately
owned residential condominium unitg {(with kitchens) located within a structure that
offers reasonable and cusiomary on-site hotel services® which are limited to the unit
owners, their guests, tenants in residence and members of the DCHA. The Hotelminium
units may be rented (in whole or in part by virtue of attached bedrooms capable of being
independently rented through a “lock out” system from the remainder of the unit) for
varying durations to the general public through a centralized hospitality vendor, The
Double Barracks may include up to a maximum of twenty (20) hotelminium units [with
the maximum number of lock oul units, included as part of the twenty hotelminiums and
not separate units, not to exceed sixieen (16)] and the Hospital may include up to a
maximum of twelve (12) hotelminium vnits [with the maximum number of lock out units,
included as part of the twelve hotelminiums and not separate wnits, not fo exceed twelve

! For purposes of this Supplemental Conditions and Restrictions document, “Owner/Manager” referred 1o
herein shall mean, individuals and collectively, the following: IDC, its successors in interest or assigns,
individual unit owners, there-their heirs, suceessors in interest and assigns; any and all management
company retained by or working on behal{ of IDC, its successors or assigns and/or individual units owners
and their heirs, successors in interest or assigns.

! For purposes of this Supplemental Conditions and Restrictions document, “rcasonable and cuslomary on-
site hotel services” shall include but not be limited to laundry service, linen service, room service, health
and fitness (acilities, food and beverage service, concierge, elc.

de.

& e



(12)]. The units contained within the Double Barracks and the Hospital buildings shall
become members of a separate condominium association established for these two
rehabilitated buildings, and each unit will also be comsidered a “lot” within DCHA,
subject to all of the applicable restrictions, covenants, conditions, assessments and the
like of both DCHA and the newly-established condominium association,

The Double Barracks and the Hospital, both of which may be renovated, are
depicted on Attachment 2. The allowable rehabilitation of these buildings may include
construction of a new swimming pool and related guest services building on that portion
of the Open Space depicted on the site plans, a copy of the relevant portion of which
appears as Attachment 2 hereto. The recording of the-this Amendment shall be deemed
io supplement the Conditions and Restrictions recorded in Book 8928, Page 263 and the
“Dedicated Open Space Plan” attached thereto as an Exhibit.

3. Disposal of Solid Waste. All solid waste generated on the Premises shall
be collected and disposed of privately, on the mainland, with temporary storage of such
waste being handled within the building and disposed of in accordance with all applicable

regulations, codes and laws; or if, in the City’s opinion, it would not create an

unreasonable burden thereon, at a municipally-operated island solid waste disposal
facility.

4. Fire Protection. The Double Barracks and Hospital buildings shall be
fully sprinkled and have installed, and at all times functional, a central fire alarm system
operative prior to the issuance of any certificate of occupancy for the respective building.

5. Transporlation Services. The Owner/Manager of the Premises shall use its
best efforts to secure from the Casco Bay Island Transit District year-round common
carrier water fransportation service to, from and between the Portland waterfront and the
Diamond Cove Pier (or barge landing where appropriate for passengers and/or cargo) on
__a-schedule to be established by the carrier based upon passenger demand; provided,
however, that in the event that such service becomes unavailable, the Owner/Manager
shall. at its own expense, provide an equivalent altemnative to such service, subject only to
the approval thereof by the Public Utilities Commissiop, or such other regulatory
——authority taving jurisdiction thereof The OwnerfManagér 'shall also provide suitable

ground fransportation from points of disembarkment within the Project to the

hotelminiums. The Owner/Manager shall not provide motorized ground transportation

off the Ft. McKinley Project site and the Owner/Manager. its guests. tenants. invitees and !

employees shall not! :mOton?ed ground transportation of anv kind to travel off the Fi.
McKinley Prmact \1té o the mer al the south end of the island cxcem m the event of
emergency. FE
M{Mﬂy—eﬂéﬂ#@fﬁﬁ&ﬁﬂ%ﬁ%&ﬂé All Premises owners, guests and employees will
be directed to utilize Casco Bay Lines or private water shuttles arriving at the Diamond
Cove landing point or the barge landing point (at the north end of Great Diamond Island)
and will be specifically advised not to utilize any off-site Tacilities, including the pier at

| the south end of the islandc The Owiier Manager shall conspicuouslv post. and keep




posted. Ad-purehasers-of in cach holelminium units at the Premises.-shatl-receive-specife
a_written notice of the applicable ordinances, rules and regulations, mcludmg the
potential sanctions for failure to comply, which “applicable ordinances, rules and
regulations” shall consist of the “Amendment to Portland City Code Section 14-49 Re:
Conditional Rezoning of Fort McKinlev.” enacted July 13, 1985 bv Order 42-84/83,
including the *Cenditions and Restrictions™ set forth in Order 42-84/85; the “Amendment

" to Conditional Zone Agreement Referenced in Order 42-84/85." enacted August 16, 2004

by Order 33-04/05, including the “Condilions Restricting Use of Diamoend Cove Motor
Vehicles Quiside of Diamond Cove" referenced in Order 33-04/05, and the transportation
manacement nlan referenced im Order 33-04/05 when and as accepted by the City's
Planning Authority: and these “Supplemental Conditions and Restrictions.”> Moreover,
the City shall have no obligation to provide mainland parking for any owner, occupant,
guest or invitee of any hotelminivm unit or any manager or on-site staff thereof.

6. Disposal of Sanitary Waste. The [DC is obligated hereunder to involve the
City in all aspects of its sanitation waste licensing, and any modifications thereto, with
any local, state or federal agency. This includes providing the City with copies of all
information submitted to said agencies and involving the City in all meetings and
discussions concerning samitary waste disposal. No site plan or subdivision application
shall be approved by the City unless and until documentation of Maine DEP approval of
the sanitary waste system serving the Premises is provided.

7. Interpretation; Conflicts, The within conditions and restrictions are
intended to supplement the existing Conditions and Restrictions and amendments thereto,
all of which shall remain in full force and effect except as modified herein or as may be
modified by further amendment or ordinance duly enacted by the City of Portland. In the
event of any conflict between these Supplemental Conditions and Restrictions and the
pre-existing Conditions and Restrictions, as amended, these Supplemental Conditions and
Restrictions shall conirol.
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FACSIMILE MESSAGE

To: Dateman Partners LLC Eax: 207-777-188%
gg: Portland Planning Board and Fax: 207-756-8258
Richard Knowland
From: Barbarga A Young Date: May 20, 2008
Client No, 00000-011 No. Pages: 1
Re: Conditional Zoning Amendment Propesed by The Inn at Diamond Cove
LLC
Remarks;

I understand that a “Weighborhood Meeting” is being held today regarding the above
referenced proposal. Please note the following:

1. As aParade Ground homeowner af Diamond Cove, we never received notice of this
mesting, as 1 believe ig required under the Planning Board’s regulations. Having just
learned of it from a neighbor, [ am vnable to arrange my schedule at the last minute to
attend. Given the deficiencies in the notification, others may similarly not have received
notification.

2. 1have substantial concerns about this zoning emendment as currently proposed,
including as to wastewater treatment, traffic, use of open space, and the
commercialization of the residential Parade Ground area,

FPlease include the sbove jn fhe minutes and. attendance sheet of the “Neighborkood
Mecting” to be submitted to the Portland Planuing Beard.

Thank you.

Barbara A. Young
16D McKinley Court
Great Diamond Island

330 Harbor Road
Southport, Connecticui 06890

The information contained in thiz facsimile message is attomeay privileged and confidential information infended oty
for the use of the individual or entity above named. If the reader of this message is not the intended reciplent, or the
empioyee o agent responsible to deliver it to the intended recipient, you are hereby notified that any dissemination,
distribeion or copying of this cornrmunication is strictly prohibited. if you have received this conmunicaiion in ermor,
please imrnedizisly notfy us by telephone, and retumn the original decument to us 2 the above address via the U.S.
Postal Servics. Thank vou,



QUESTIONS AND ISSUES THAT NEED T0O BE ADDRESSED
BY STAFF IN RESPONSE TO INQUIRIES FROM THE COUNCIL
ON THE GREAT DIAMOND COVE HOTELMINIUM PROJECT

Fmail To: Peony Littell, Alex Jaegerman, Rick Knowland, Fred LaMontaigne, Joc
Loughlin, Ron Ward at Drummond Woodsum, Tony Caleagn at Verrill Dana
Re:  Council inquirics or request for information for the October 6" Council meeting

regarding Diamond Cove Hotelminium project

I Councilor Mavodones

(1) What is the actual current available capacity at the waste (reatment plant inside
the Cove (Planning)

(2) Arc the restrictions cwrrently contained in the proposed amendments sufficient to
ensure that vehicular traffic won’t cross the island from the Cove to the public landing?
(Planning) NB: Jim Katsiaficas has proposed more exacling restrictions that are attached
to his letter.

a. Does the developer support or oppose the restrictions as drafted in the proposed
amendment? {Ron Ward)

In general, several councilors questioned whether the traffic restriction language
in the current proposal is actually sufficient to be binding in a meamngful way on
property owners within the Cove and those who will be using the hotelminium.

(3) What will be the impact of the hotelminium on City services: DPS, PFD and

PPD? {(question posed by several councilors) (Mike Bobinsky, Fred Lamontaigne, Joe
Loughlin)

Put another way, would the City need to increase its level of any of the above
services if the hotelminium is approved?

(4} Droes this proposed amendment constitute spot zoning or is it a conditional zoning
amendment that is consistent with the Comprehensive Plan (Site language) and legally
defensible? (Penny Littell)

(5} What is the current rental program within Diamond Cove for the existing units?
{Attorney Tony Calcagni at Verrill Dana)

{6) Would the proposed bar be allowed under DEP regulations and by the applicable
zoning as a permitted use? (Planning)



{7} Iz the proposal to eliminate some of the ROS space illegal under the current
controls and regulations governing uses and zoning witlan the Cove? NB Tony Calcagni
answered this question: the ROS issue raised by those obiecting fo the project is not
applicable to Phase 1 of the Diamond Cove development, which is the phase that we are
still in. The language cited by opponents in 7.3.2 of the declarations in which it is stated
that land in an ROS classification shall remain in that classification forever is only
applicable to phase 2 of the proposed development.

Can Planning confirm that he is correct that this is phase 1 of the development,
and what makes that so?

(8) What 1s the impact of the lawsuit that was just filed on the action being asked of
the Council? (GCW)

(%) What was Joe’s authority for casting the City’s votes in the condo association
vote to approve the project? (GCW)

Mary P: Please search or ask Mary C. about this issue because I believe that she
spotted it and we actually drafted an order that we sent to the Council for approval that
authorized him to cast these votes. I not, she may remember whatl we did to decide that
Joe could cast the votes and it may be reflected somewhere in the file.

1L Councilor Anton

(10)  What 1s the City’s obligation 1o enlorce or comiply with third party agreements
between the developer and other organizations such as DEP and the Conservation Law
Foundation? (GCW)

Awnswer: none,

{11}  How have we defined for the purposes of this application the terms “residential
hotel condominium™?

What is the difference belween an apartment, a condo, a residential hotel
condominium and a hotel under our current ordinance scheme? Are they rationally
definitionally different?

(12)  What is the Council’s legal ability to imposc legal restrictions on someone’s right
to rent their property? (GCW)

(13) What is staff’s response to the allegations by opponents to the project that people
already arc not living up to or being held accountable for living up to existing conditions
and restrictions that have been in place for years?

(14)  What are those issues that stall’ concludes are more properly focused on as part of
a site plan application before the planning board?



NB: I believe Rick Knowland’s memo alrcady answers this question specifically.

f11 Councilor Lecman

{15}  What is the specific role being asked of the Council in this caze? (GCW)}

{16} ' In relation to this application, does this application still have sufficient right title
and mterest for this matter to be before the Council?

NB: The backup documents do not contain what [ believe is the latest extension of
our agreement with the developers under the purchase and sale agreement. That
document needs to be found, copicd and attached to our responses to these inguiries.
Mary P talk with Mary C. as I believe we approved this extension within the last month.

(17)  There are density restrictions or requirements in both the 1989 agreement and the
1991 amendmenis. Whick of these two legal documenis conirols the current density

requirement and how is that requirement met by the current hotelmimum proposal?
(Planning)

IV Councilor Skolutk

{18y What is the legal basis lor the Council’s ability {o impose fransportation
restrictions or limitations in this case? (GCW}

WV Councilor Donoghue

(19)  Why is this matter before the Couneil as a contract zone? (Planrung)

(20) Is condominium a defined term in the city ordinance, and if so what is the
dgefinition? The same guestion for hotels and inns. {Planning)

{21)  Arc condos, hotels and inns allowed in other R zones? (Planning)

(22)  Can we prohibit typcs of vchicles on public roads, and in what circumstances?
(GCW)

Please get your responses to Mary P. so that she can compile them into one document in
time to go out with the Council agenda for the October 6" meeting, i.c. we need all of
these answers [inalized and together by October 1%, Thank you.



Answers accumulated;

I. What 1s the actual curvent capacity of the wastewater treatment plan inside the
cove?
Answer: The Diamond Cove wastewater treatment plan has an overboard discharge

license from the Mainc DEP with a maxinum discharge of 35,000 gallons per day based
on a monthly average. The DEP approved a license renewal in October 2005,

‘The DEP has not made a formal determination whether the proposed project is
within the license limits because the developer has not submiticd an application to the
DEP io date. The developer is expected to submit an application shortly assuming the
conditional zoning amendment is approved. It appears there is unused wastewater
capacity that could accommeodate the hotelminiums but issucs of water infiltration into

the trealment system need to be addressed. — Rick Knowland, Alex Jaegermon

2. Are the restrictions currently contained in the proposcd amendments sufficicnt to
ensure that vehicular traffic won't cross the island from the Cove to the public landing?
Answer: The amendment language 1s very specilic about inn related vehicle traflic
not crossing the island to usc the public fanding. [t states “the owner/manager shall not
provide motorized ground transportation off the I'ort McKinley Project site...”. TFurther
the document states, “all owners, guests and employees will be directed 1o utilize Casco
Bay lLincs or private water shuffles arriving at the Diamond Cove landing point...and
will be specifically advised not to utilize any off-site facilitics, including the pier at the

south end of the island”.



There has been some concern that an owner or guest might hitch a ride on the
Dramond Cove Association bus and use the southerly landing. With the measures
summarized in the previous paragraph, this would secemingly obviate the need for
someone using the association bus although not necessarily a guaraniee that individuals
won't snealk on.

Jim Katsiaficas, attorney representing the Diamond Island Association, proposed
additional language to the amendment that they believe would tighten the provision

further. — Rick Knowland, Alex Jaegerman

{Zay  Does the developer support or oppose the restrictions as drafled in the proposed
amendment?
Angwer: The short answer to the question poscd is ycs, the developer supports the

configuration of the Restrictions set forth in the Planning Board Report.' — Ron Ward

In the course of the Council deliberations on September 3, some concerns
were raised about the difficulty of the texi used in the Supplemental Conditions.
The text used in the overall Supplemental Conditions has been studied and

reworked scveral times and, we think, clearly stated for any party inferested in

' ¥f this reference to “proposed amendments” is a veference to the various permutations
offered up by the various opponents, the developer does not support those, The variant
ofiered by Diamond Island Association (1. Katsiaficas) in its August 28, 2008 analysis
requires, for example, that it “shall not use motorized ground transportation of any kind to
travel off the Ft. McKinley Project site . . .". As stated repeatedly throughout the process,
the developer intends to structure the Project in a manner which contains this traffic within
the Ft. McKinley site. Purchasers will be made aware of all applicabie conditions and
ordinances. However, neither the management of this Project nor Diamond Cove
Homeowners Association intends to police the ridership on the authorized common carrier
vehicles traveling upon the public roadway to the public pier at the south end of the
[sland. Preventing laxpayers from using the public roadways serving their homes would
be unprecedented and impractical, and based upon no credible evidence that the
theoretical use would have any material impact upon the south end of the Tsland.



reviewing the applicable restrictionsz. By way of background, the current,
proposed docurment 18 a revision (o the document originally created in 1984
{adopted in 1983} at the inception of the Project. Those original Conditions have
been amended to meet the needs of the Project as 1t has evolved. The current text,

theretore, begins with the 1984 document as its required basis.

With respect to intra-Island transportation, despite all of the commentary and
memos, the issue reduces down to whether this Project will be “allowed™ to use
the public roadway exiting the Ft. McKinley Project south to the public picr at the
terminus of the roadway. The developer would summarize its intentions as

follows:

None of the owners/occupants of the Project will be allowed individual
moiorized vehicles {as opposed to the residents in the surrounding Ft. McKinley

Project);

All of the owners of the uanits in the Project will, by virtue of the
Declaration going back to the inception of the Project, be members of Diamond

Cove llomcowncers Association and pay assessments thereto;

The management of this Project will not be providing ground

transportation off-site to the public pier at the southerly end of the Island;

Lad



Management practices for the Project will be atmed at controlling all
Project transportation within the Ft. McKinley site as part of the service package

for the owners/occupants;

Management of the Project will not attempt to police the

owners'/occupants’ movereris on the Island, or try to prevent them from using

anthortzed commeon carrier vehicles of Diamend Cove Homeowners Assoclation.

[f you or the Council need more on this topic, feel free to ask. Ron Ward

(3) What will be the minimum impact of the hotel on City services (i.c., 3PS, PFD

and PPD)?

Regarding Portland Police Department;

The Department currently has no officers stationed on Great Diamond Island, and

thercfore Acting Chief Joseph Loughlin anticipates no impact to the Police Department.

Regarding Portland Fire Department Services:

Renovations will need to be compliant with the NFPA Life Safety Code. The

facility will need 1o be fully sprinkled, with the water main extended and at least one

hydrant added. Additionally, the pertinent codes will be applied regarding the



construction of firewalls, egress and emerging lighting, and detection and suppression

sysierms.

{Notc: The proposed amendments to the conditional zoning require the buildings

io be fully sprirkied; see para. 4 in Order 55-08/09).

Hotels and motel units typically produce a higher number of calls than single-
residence cccupancies, based on the number of units and the transient varicty of the
population of those occupying those units. However, based on the number of units
proposed for this study, 1 would predict a minimal increase in fire and EMS call volume.

— Fred LaMontaigne

{4) Boes this proposed amendment constitute spot zoning or 1s it a conditional zoning
amendment that is consistent with the Comprehensive Plan (Site language) and legally

defensible?

Ans: | believe the proposed amendment before the City Council is an approved method
of rezoning which will withstand legal challenge if adopted by the legislative body. The
City's Conditional Rezoning process has been upheld by the Maine Supreme Judicial

Court on at least three occasions.

In this case, the underlying zoning allows for residential uses as a permitied use.

The current proposal is for residential condominiums which may be rented out by the

[ )



property owners through a central management system. Such a use 18 not inconsistent
with the pormitted uses i the underlying IR-3 zone, and should withstand a legal
challenge to the use. This is especially true because the Comprchensive Plan calls for a
development which is compatible with both the natural and built environment, which
provides for adequate circulation and waterfront access, adequale waler supply for private
use and fire protection, and safe and clean disposal of solid and septic waste. The
submisston being considered by the Council does address each component of the

Comprchensive Plan and the purpose of underlying zone.

(5} What 15 the current rental program within Diamond Cove for the existing units?

DCHA does not have a rental program per se, although units have been rented at
Diamond Cove at least as long as [ have been an owner (1995). However, there are
LXCHA property owners who, by choice or necessity, rent their units, primarily during the
suntmer months. The current monthly costs of a unit (including taxes, utilities, insurance,
condo fees and mortgage interest and principal) are significant, and as costs have
continued to escalatc in recent years, more and more unit owners have considered

renting,.

DCHA owners can rent their units cither (1) directly, or (i1) through Great
Diamond Rentals, a business operated by Ms. Mary Beth Teas, who has been a DCHA
owner {or over 13 years. In all cases, the renters must sign a standard lease agreement,

the form of which agrcement was approved by the DCHA Board and has been in place



for many years. The lcase agreement containsg many specific provisions, including:
maximum sccupancy limits; compliance with all rmles and regulations of DCHA,
transportation restrictions (renters may not use golf carts, for example); foes and deposits;

and indemnification. The minimum term of a lcase agreement is one week.

The BCHA propertly management company, Phoenix Management Company of
Saco, Maine, has provided the DCHA Board with the following preliminary statistics
about rental activity during the period of May 27, 2008 through September 14, 2008:

Numnber of units rented: 16*

Number of separate rental agreements: 49 (1 unit was rented onee, 4 units were
rented two difforent times, 5 units were rented 3 different times, 5 units were rented 4

different times, and one umnit was rented [ive dilferent times)

*I'he rental units arc predominately located in the Phase I area of Diamond Cove

(the historic parade ground area, where the Hospital and Double Barracks buildings are
located). There are currenily approximately 80 residential units that have been developed
tn Phase 1. This means that for this past summer, 20% of the developed units (16 out of
80 units) were rented for some portion of the summer. Finally, the DCHA Board works
closely, throughout the rental season, with Phoenix Management personncl, Mary Beth
Teas and with homeowners who rent directly, in making surc that lease terms are adhered
to by renters, and that DCHA rules and regulations are complied with. - Robert M

Whelan, Jr.



{6) Would the proposed bar be allowed under DEP regutations and by the applicable
»oning as a permitted use?

ANSWOT: We can't speak for the DEP, but the bar is related to the wastewater flow
generated by the inn. [f the inn and ifs related activities are found to be within limits of

the wastewaler discharge license, presumably that would be acceptable to the DEDR.

(7} Would the proposed bar be allowed under DEP regulations and by the applicable

Zoning as a permitted use?

Answer: On Question (7), as was menfioned at the Sept. 3 public hearing, Section
7.3.2 of the "Amended and Restated General Declaration of Covenants and Restrictions,
Diamond Cove, Great Diamond [sland, Portland, Maine" dated December 23, 1993 and
recorded at the Cumberland County Registry of Deeds in Bk 11277 Pg 322 (the
"Declaration”) includes the following language:

"All areas designated as "Open Space Recreation Arcas” within Phase If

shall remain as open space and shall not be subdivided or built upon or

otherwise altered from their natural character, except for such alteration

reasonably necessary in order to maintain, repair and replace existing

improvements and structures thereon, including above-ground and

underground utilities, or to install new underground utilities across said

areas, [ollowing which said areas will be restored as nearly as possible to

their original condition."”

This language is consistent with the second of the two Agreements entered into by
Diamond Cove Associates with Maine Audubon Society, the Conservation Law

Foundation, and the Island Institute dated March 2, 1989 and April 12, 1991, copics of

both are attached. See Sec. P(1) of the April 12, 1991 Agreement. (The April 12, 1991



Agreement geonerally deals with Phase Il at Diamond Cove, and the March 2, 1989

Agreement generally deals with Phase I at Diamond Cove.)

But there 13 no similar restriction in the Declaration on Open Space Recreation
Areas within Phase [ at Diamond Cove, and there is no question that the arca proposed by
The Inn at Diamond Cove for the swimming poel and scrvice bar area is within Phase 1
common propertics. Morcover, Section 6 of the 2007 Second Amendment to the

Dreclaration specifically authorizes this particular use:

"Swimming Pool and Service Bar Area. In connection with the
development of Building 46, the Approved Developer shall consfruct, at
its sole cost, an in-ground swimming pool and service bar arca for use by
the owners, guests and tenants of the owners ol the Double Barracks [ots,
and (subject to reasonable rules and regulations) other members of the
Asgsociation, in a location at the common properties to be agreed upon by
the Approved Developer and the Association's Board of Directors. 'The
common properties necessary for such swimming pool and service bar
area shall be leased by the Association to the Building 46 Manager,
subject to reasonable terms and conditions as determined by the
Association's Board of Directors. The Approved Developer shall obtain,
al its sole cost and 1o the reasonable satisfaction of the Association’s Board
of Directors, any and all necessary approvals (including, without
limitation, from the State of Maine Department of Environmental
Protection) for the proposed swimming pool and service bar area, which
may be located within "Open Space Recreation Areas" of Phase Fif
specifically permitted by such approvals." (emphasis added)

(Notc also that Scc. 6.4.9 authorizes the DCHA to "grant easements, feases,
licenses and concessions through or over the common properties.") The emphasized
language ahove expressly contemplates that The Inn at Diamond Cove would need o
obtain any necessary City and DEP approvals, but there should be no question about
whether this proposed use of Phase I common properties is permissible under the

Declaration. — Tony Calcagni



In terms of City approvals, the footprint of the swimming pool and bar are located
on land shown on the original conditional zoning map as dedicated open space.
Applicant asserts that a swimming pool is consistent with an open space use. Planning
staff took the position this proposal represented a change to the conditional zoning and
must be amended accordingly. This change 1s referenced in the conditional zoning

amendment. — Rick Knowland.

(8 Whal is the mmapact of the lawsuil that was just filed on the action being asked of

the Council?

Answer: At this point in time the lawsuit does not impact the aclion being asked of
the City Council. The role of the Council is to decide whether as a matter of policy to
approve the proposed amendments to the existing conditional zoning that controls the
development inside the Diamond Cove project. That decision is a legislative decision as it

involves amending a City law.

The lawsuit questions the legality of the City’s vote as a member of the
condomyinium association. It does not challenge the Council’s legal authority to act on
proposed amendments to a conditional zore. It will be decided under state statutes
applicablc to condominiuns and condominiuin associations and the rules of the Diamond

Cove Homeowner’s Association. It 1s not a question of municipal law.

10



If the plaintiffs prevail the project will probably not proceed regardless of the Council’s

action on the proposed amendrtent to the conditional zone.

In the litigation the City will defend its vote and its tax title, We have contacted
the attorney for the plainti{fs who has confirmed that the City will be named as a parly 1o
the lawsuit in an amended complaint that will be filed and hopefully served in the near

future.

9 What was Joe's authority for casting the City’s votes in the condo association
3 2

vote to approve the project?

Answer: The Council authorized the City Manager to cast the City’s votes in the
condo association vote by passage of Order 271-06/07 on June 18", 2007. (copy

attached).

{10)  What is the City’s obligation to enforce or comply with third party agreecments
between the developer and other organizations such as the DEP and the Conscrvation

Law Foundation?
Answer: None. The City is not a parly to the agreements between the Developer

and other organizations such as DEP, the Istand Institute, Maine Audubon Sociely and

the Conservation Law Foundation. The organizations that have an agreement with the

11



original developer or s successors-in-interest are the appropriate enforcement agencies

in relation to those agresmenis,

{(11)  How have we defined for the purposes of this application the terms “residential
hotel condominium™?

What is the difference between an apartment, a condo, a residential hotel
condoniinium and a hotel under our current ordinance scheme? Are they rationally
different?

Answer: The term *“residential hotel condominium” is defined in the amendment
“as privately owned residential condominivm units (with kitchens) located within a
structure that offers reasonable and customary hotel services which are limited to the unit
owners, thelr guests, tenants in residence and members of the DCIHA. The Hotelminium
units may be rented (in whole or part by virtue of attached bedrooms capable of being
independently rentd through a “lock out” system [rom the remainder ol the unit) for
varying durations to the general public through a centralized hospitality vendoer.” See
also Council Order or page 14 of the Planning Board Report for full text.

Apartments and condominiums are classified in the zoning ordinance as multi-
family dwellings. Dwelling units have kitchens and bathrooms.

A hotel is “a building used for more or less temporary occupancy of individuals
who are lodged with or without meals, having 10 or more guest rooms”. Hotel rooms do
not have kitchens and therefore are not considered to be a dwelling unit.

Hotetminiums arc a hybrid. They have characteristics of a multi-family dwelling

and a hotel. —Rick Knowland

12



{12y  What is the Council’s legal ahility to imposc legal restrictions on someone’s right

to rent their property?

Answer: A general answer to this question would be long and complicated but such

an answer isn’f necessary. In this case we have the specific legal authority bestowed by

section 14-62 of the City Code which specilically authorizes the City Councll t0 imnose

conditions and restrictions that relate to the phvsical development and operation

emphasis added) of the property as part of the conditional/contract zoning process.

Rental restrictions applicable to condominiums are also legal and normal in
condominium projects and arc usually found in the covenants and restrictions in the

deeds as well as in bylaws of condominium associations.

(13y  What is staft’s response to the aliegation that people arc not living up to or being
held accountable for Hving up o existing conditions and restrictions that have been in

place for vears?

Answer: This question cannot be answered without more specificity on the part of
the people making the allegation. It is certainly possible that people are not living up to

existing restrictions or being heid accountabie for violating them. When violations have
been brought to the attention of City staff (note the golf cart controversy) stalf has done

its best to respond in a reasonable and fair way.

13



One unresolved cormplaint of which we are aware is a zoning viclation by Webber
il which we have tried to resolve by providing a potential alternate parking/siorage site
because that company is the only supplier of heating oil and gasoline on the island. Our

efforls have noi been successtul to date.

The allegation made at the Council meeting on September 15 that the 20
passenger buses being used 1o transport Diamond Cove residents to the public landing

violates the existing restrictions was new to City staft.

The use of those vehicles does not vielate the existing conditional zoning
agreement which allows vehicles to leave the Cove and go to the public south side pier il
the vehicle is necded “primarily for ... the common transportation of goods and

"

passengers {(emphasis added) ....

The use of the buscs would be a violation of the language in the agreement among
DCA, Maine Audubon Society, the Conservation Law Foundation and the Island Institute
that restricts such transportation to the use of vans. That agreement was apparently
rcached in negotiations over a waste discharge application filed with the DEP by the
developer of Diamond Cove in 1989 {See p. 3 ol the letter dated August 28, 2008 by
James Katsiaficas, Esq., for DIA). The City is not a party to that agreement and has no

authority or standing to enforce 1t (sec answer to guestion 10).

i4



Stall notes that there is no current restriction on how many trips the vans can
make in order to accommodate the needs of Cove residenis so that enforcing that
restriction by requirting smaller vehicles to be used will lead 1o more vehicle trips to and
[rom the landing it order 1o provide transportation to Cove residents. On the record
before the Council it is difficult to determine as a factual matter whether the
additional trips will reduce or avoid the potholes and rutting that are allributed by the

DIA io the use ol the buses.

{(t4)  What are those issues that staff concludes are more properly focused on as part of
a sile plan application before the planning board?
Answer: The primary focus on the zoning review process at this point is fand use
and whether the proposal is in conformance with the comprehensive plan. The IR-3
policy section states that a proposal should have the capability of meeting the special IR-
3 development standards. The Planning Board feit this policy was addressed in the
application.

Detailed site development issues such as wastewater capacity, vegetation
disturbance, mainiand parking, solid waste disposal and emergency services will be
reviewed by the Planning Board during the site plan and subdivision review process. —

Rick Knowland

(15 What is the specific role being asked of the Council in this case?

15



Answer: The Council is being asked, as a policy maticr, to approve proposed
amendments to the conditional zoning agreeraent that was created when the project was
originally approved in 1985, This decision is a legislative decision because the end result
would be a change to the current law articulated in the existing conditional zoning. The
Council is not being asked, nor docs it have jurisdiction to decide subjects that are

properly the focus of a site plan and site plan review by the Planning Board.

The proposed amendments to the condract zone are set out in a sirike and

underline format in order 55-08/09.

(16}  In relation to this application, docs this applicant stili have sufficient right title

and interest for this matter to be before the Council?

Answer: Yes. The original option agrcement pursuant to which this developer has
sufficient right title and interest for this matter to be both before the Council and the
Planming Board was executed on May 4, 2007. Tt was extended on September 13, 2007

and extended again on July 23, 2008 {see attachments).

{17y  There are density restrictions or requirements in both the 1989 agreement and the
1991 agreements. Which of these two legal documents controls the current density
requirement and how is that requirement met by the hotelminium proposal?

Answer: The 1989 and 1991 agreements are privale agreements. They have no

bearing on the City’s zoning requirement. The original Planning Board phasc one
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approval included 134 dwelling units and 5 commereial buildings for the Fort McKinley
complex. These numbers are cxclusive of the single family subdivision (phase two).
Only 77 of the Fort McKinley units were ever built.

A land area requirement was not assigned to the hotelminium units but assuming
they are considered to be dwelling units (20 in the Double Barracks and 16 in the
Hospital}, the total nursber of dwelling units 18 well within the atlowable IR-3 denisty. —

Rick Knowland

(18)  What is the legal basis for the Council’s ability to impose transportation

restrictions or imitations in this case?

Answer: As part of its decision whether to approve or not approve a conditional
zone (which s actually a rezoning) and any amendments to it, the Council is free to
impose transportation restrictions or limitations as part of the tradeoll for allowing a
particular use or uses that would otherwise be prohibited in a particular zone. In other
words the conf{ract nature of a conditional or contract zoning agreement (they are legally
the same) allows the Council to strike an agreement and in that process insist on

conditions that would not normally be part of a zoning process or decision.

(19)  Why 1s this matter before the Council as a contract zone?
The Fort McKinley complex was zoned as an IR-3 conditional zone in 1985, An

IR-3 zome is a specialized island zone that is enacted with a conditional zone. As the



applicant is proposing a change in the conditional zone, this application is before the Ci

Council. A hotelminium is not permitted in the IR-3 zone. — Rick Knowland

{20y  Is condominium a defined term in the city ordinance, and if so what is the
definition? The same guestion for hotels and inns?

Answer: Condominium is a form of ownership. It is not defined in the ordinance.

iy

Typically a condominium is a multi-family dwelling scparately owned by an eniity or an

individual. An apartment i3 also a mult-family dwelling but individuals rent the
dwelling vnit.
Hote! definition: An excerpt of the hotel definition is shown in the answer to
question 11.
Inn definition: “A building used for more or less temporary
occupancy of individuals, who are lodged with or without
meals, having 10 but not more than 50 rooms. Guest room
shall not contain separate kitchen facilities.” {(excerpt) — Rick Knowland
(21y  Are condominiums, hotels and inns allowed in other R zones?
Answer: Condominiums (multi-family dwellings) are allowed in all residential zones
except for the R-1, R-2, IR-1 and IR-2 zones.
Hotels are not aliowed in any residential zone.

Inns arc a unique term to island zoning, The IR-3 allows inns but not the IR 1

and [R-2 zones.

(22)  Can we prohibit types of vchicles on public roads, and in what circomstances?

18



Angwer: Y1IiS: As previously stated in the context of 2 conditional zoning vou can
prevernt specilic types of vehicles [rom using public roads under the language of scetion
14-62 that authorizes the Council 1o impose conditions and restrictions that relate to the

“phystcal development and operation (emphasis added} of the property.”

In a general sense, the answer 1s alse yes in relation to municipal roads, as

opposed to state or federal roads. 29-A MLR.S.A §557 states as follows:

This subchapter does not restrict the authority ot a municipality to enact
ordinances to regulate and control the routing, parking, speed or salety of
opcration of motor vehicles; to oxercise general police power over ifs
public ways; or to require comptiance with certain conditions before a
motor vehicle is operated within that municipality.

Using that authority municipalities sometimes, for example, prohibit commereial

vehicles from using roads through denscly scttled residential neighborhoods.

29-A M.R.S.A. §2395(4) authorizes prohibitions against vehicles if the weight or

passage would be unsafe or likely to cause excessive damage.

OMNOFTFICEMGARY Wdiamond cove council answers.doc
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approval included 134 dwelling uniis and 5 commercial buldings for the Fort MeoKinley
complex. These numbers are exclusive of the single family subdivision (phase two).
Only 77 of the Fort McKinley units were ever built.

A land area requirement was not assigned to the hotelminiurm units bt assuming
they arc considered to be dwelling units (20 in the Double Barracks and 16 in the
Hospital}, the total number of dwelling units is well within the allowabie H-3 denisty. —

Rick Enowland

(18)  Whalt is the legal basis for the Council’s ability to impose transportation

restrictions or Hmitations in this case?

Answer: As part of its decision whether to approve or not approve a condiional
zone (which is actually a rezoning) and any amendments to it, the Council is free to
impose transportation restrictions or limitations as part of the tradeoft [or allowing a
particular use or uses that would otherwise be prohibited in a particular zone. In other
words the contract nature of a conditional or contract zoning agrecment (they are legally
the samge) ailows the Council to strike an agreement and in that process insist on

conditions that would not normally be part of a zoning process or decision.

(1%)  Why is this matier before the Council as a contract zone?
The Fort McKinley complex was zoned as an IR-3 conditional zone in 1985. An

[R-3 zone is a specialized 1sland zone that is enacted with a conditional zone. As the



applicant is proposing a change in the conditional zone, this application is before the City

Council. A hotelminium is not permitted in the IR-3 zone, — Rick Knowland

(20 Is condominium z defined term in the city ordinance, and if so what i3 the
definition? The same question for hotels and inns?
Answer: Condominiurm is a [orm of ownership. 1t is not defined in the ordinance.
Typically a condominium is a multi-family dwelling separately owned by an entity or an
individual. An apartment is also a multi-family dwelling but individuals rent the
dwelling umt.
Hotel definition: An excerpt of the hotel definition 1s shown in the answer to
question 11.
Inn definition: “A building used for more or less temporary
occupancy of individuals, who are lodged with or without
meals, having 10 but not more than 50 rooms. Guest room
shall not contain separate kitchen facilities.” {excerpt) -~ Rick Knowland
{21}  Arc condominiums, hotels and inns allowed in other R zones?
Answer: Condomintums (multi-family dwellings) are allowed in all residential zones
except [or the R-1, R-2, IR-1 and IR-2 zones.
Hotels are not allowed in any residential zone.

inns are a unique term to island zoning. The IR-3 allows inns but not the IR 1

and IR-2 zones.

(22)  Can we prohibit types of vehicles on public roads, and in what circumstances?

18



Answer: YES: As previously stated in the context of g conditional zoning you can
prevent specific types of vehicles from using public roads under the fanguage of section
14-62 that avthorizes the Council to impose conditions and restrictions that relate to the

“physical development and operation {emphasis added} of the property.”

In a general sense, the answer 18 also yes in relation to municipal roads, as

opposed to state or federal roads. 29-A M.R.S.A §557 states as follows:

This subchapier does not restrict the anthority of a municipality to enact
ordinances to regulate and control the routing, parking, speed or safety of
operation of motor vehicles; to exercise general police power over 118

public ways; or to require compliance with certain conditions before a

motor vehicle 1s operated within that municipality,

Using that authority municipalities sometimes, for example, prohibit commercial

vehicles from using roads through densely settled residential neighborhoods.

29-A M.R.S.A. §2395(4) authorizes prohibitions against vehicles if the weight or

passage would be unsafe or likely to cause excessive damage.

OAOFFICEWGARY \diamond cove council answers.doc
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ortginal developer or 1ts successors-in-interest are the appropriate enforcement agencies

in relation to those agreements.

(11} How have we defined for the purposes of this application the ferms “residential
hotel condominium™?

Whalt 1s the difference between an apartment, a condo, a residential hotel
condominiurn and a hotel under our current ordinance scheme? Are they rationally
different?

Answer: The term “residential hotel condominium™ is delined in the amendment
“as privately owned residential condominium units (with kitchens) located within a
structure that offers reasonable and customary hotel services which are limited to the unit
owners, their guests, tenants in residence and members of the DCHA. The Hotelminium
units may be rented (in whole or part by virtue of attached bedrooms capable of being
independently rentd through a “lock out” systeim from the remainder of the uril) lor
varying durations to the general public through a centralized hospitalily vendoer.” See
also Council Order or page 14 of the Planning Board Report for full text.,

Apartments and condominiums are classified i the zoning ordinance as multi-
tamily dwellings. Dwelling units have kitchens and bathrooms.

A hotel 1s “a building used for more or less temporary occupancy of individuals
who are lodged with or without meals, having 10 or more guest rcoms”. Hotel rooms do
not have kitchens and therefore are not considered to be a dwelling unit.

Hotelminiums are a hybrid. They have characteristics of a multi-family dwelling

and a hotel. —Rick Knowland

12



{12}  What iz the Council’s legal ability to tmpose legal restrictions on someone’s right

to rent their property?

Answer: A general answer 1o this question would be long and complicated but such

an answer 1sn’t necessary, In this case we have the specific legal authority bestowed by

section 14-62 of the City Code which specifically authorizes the City Council to impose

conditions and restrictions that relate to the phveical development and operation

{emphasis added) of the properiy as part of the conditional/contract zoning process.

Rental restrictions applicable to condominiums are also legal and normal i
condominium projects and are usually found in the covenants and restrictions in the

deeds as well as in bylaws of condominium associations,

{13) What is staff’s response lo the allegation that people are not living up to or being
held accountable for living up to existing conditions and restrictions that have been in

place for years?

Answer: This question cannot be answered without more specificity on the part of
the people making the allegation. It is certainly possible that people are not living up to

existing restrictions or being held accountable for violating them. When violations have
been brought to the attention of City staff (note the golf cart controversy) staff has donc

its best to respond in a reasonable and fair way.



One unresolved complaint of which we are aware s a 7ouning violation by Webber
(il which we have tried to resolve by providing a potential alternate parking/storage site
because that company is the only supplier of heating o1l and gasoeline on the island. Our

efforts have not been successful to date.

The allegation made at the Council meeting on September 15" that the 20
passenger buses being used to transport Diamond Cove restdents o the public landing

viclates the existing restrictions was new to City staff.

'I'he use of those vehicles docs not violate the existing conditional zoning
agreement which allows vehicles (o leave the Cove and go to the public south side pier if
the vehicle 1s needed “primartty for ... the common transportation of goods and

passcngers (craphasis added} ....”

The use of the buses would be a violation of the language in the agreement among
DCA, Maine Audubon Socicty, the Conservation Law Foundation and the Island Institute
that restricts such transportation to the use of vans. That agreement was apparently
reached in negotiations over a waste discharge application filed with the DEP by the
developer of Diamond Cove in 1989 (See p. 3 of the letter dated August 28, 2008 by
James Katsiaficas, Isq., for DIA}. The City is not a party to that agreement and has no

authority or standing to enforce it (see answer to question 10},

14



Staff notes that there is no current restriction on how many trips the vans can
make in order 1o accammodate the needs of Cove residents so that enlorcing that
restriction by requiring smaller vehicles to be used will lead to more vehicle trips to and
from the landing in order to provide transportation to Cove residents. On the record
before the Council _ itis difficalt to determine as a factual matter whether the
additional trips will reduce or avoid the potholes and rutfing that are attributed by the

3 A to the use of the buses.

(14) * What are those issues that staff concludes are riore properly focused on as part of
a site plan application before the planning board?
Answer: The primary focus on the zoning review process at this point is land use
and whether the proposal is in conformance with the comprehensive plann. The IR-3
policy section states that a proposal should have the capability of meeting the special IR-
3 development standards. The Planning Board felt this policy was addressed in the
application.

Detailed site development issues such as wastewater capacity, vegetation
disturbance, mainland parking. solid waste disposal and emergency services will be
reviewed by the Planming Board during the site plan and subdivision review process. —

Rick Knowland

{15)  What 1s the specific role being asked of the Council in this case?



Answer: The Council s belag asked, as a policy matter, to approve proposed
amendmenis to the condifional zoring agrecrent that was created when the project was
origmally approved in 1985, This decision i a legislative decision because the end result
would be a change to the current law articulated in the existing conditional zoning. The
Council 15 not being asked, nor does it have jurisdiction to decide subjects that are

properly the focus of a site plan and site plan review by the Planming Board.

The proposed amendments to the contract Zone are set out in a strike and

underline format in order 55-08/09.

(16)  Inrelation to this application, does this applicant stifl have sufficient right title

and mtersst [or this matier 1o be before the Councﬂ?

Answer: Yes. The original option agreement pursuant to which this developer has
suflicient right title and mterest for this matter to be both before the Council and the
Planning Board was executed on May 4, 2007. It was extended on September 13, 2007

and extended again on July 23, 2008 {(s¢e attachments).

(17}  There arc density restrictions or requirements in both the 1989 agreement and the
1991 agreements. Which of these two legal documents controls the current density
requirernent and how 1s that requirement met by the hotelminium proposal?

Answer: The 1989 and 1991 agreements are private agreements. They have no

bearing on the City’s zoning requirement. The original Planning Board phase one
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Alex Jaegerman - Draft Answers to Questions Proposed by Council re: Diamond Cove

From: Theresa Bourgoin

To: acalcagni@verrilldana.com: Alex Jaegerman ; Fred LaMontagne; Joseph L...
Date: 9/26/2008 3:56 PM

Subject: Draft Answers to Questions Proposed by Council re: Diamond Cove

CC: Mary Pereira

Attachments: diamond cove council answers.doc

Attached are the draft set of answers. We hope to finalize these by next week. Thank you all for
getting your responses to us quickly. 1f you have any changes please let us know. Thanks.

Theresa Bourgoin

Executive Legal Assistant
Office of Corporation Counsel
389 Congress Street

Portland, ME 04101
(207)874-8434
txb@portlandmaine.gov
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Answers aceumulated:

1. What is the actual current capacity of the wastewater treatment plan inside the
cove?
Answer: The Diamond Cove wastewaler treatment plan has an overboard discharge

license from the Maine DEP with a maximurn discharge of 35,000 gallons per day based
on a monthly average. The DEP approved a license renewal in October 2005,

The DEP has not made a formal determination whether the proposed project 1s
within the license limits because the developer has not submitted an application to the
[DEP to date. 'The developer is expected to submiit an application shortly assuming the
conditional zoning amendnient is approved. It appears there is unused wastewater
capacity that could accommodate the holelminiums but issues of water infiltration into

the treatment system need to be addressed. — Rick Krowland, Alex Jaegerman

2. Are the restrictions currently contained in the proposed amendments sufficient to
ensure that vehicular traffic won’t cross the istand from the Cove to the public landing?
Answer: The amendment language is very specific about inn related vehicle traffic
not crossing the island to use the public landing. It states “the owner/manager shall not
provide motorized ground transportation off the Fort McKinley Project site...”. Further
the document states, “all owners, guests and employees will be directed to utilize Casco
Bay Lines or privale water shuftles arriving at the Diamond Cove landing point...and
will be specifically advised not to utilize any off-site facilitics, including the pier at the

south end of the island™.



There has been some concern that an owner or guest might hitch a ride on the
Diamond Cove Association bus and use the southerly landing. With the measures
surunarized tn the previous paragraph, this would seemingly obviate the need for
someone using the association bus although not necessarily a guarantee that individuals
won 't sneak on.

Jinx Katsiaficas, attorney representing the Diamond Island Association, proposed
additional language to the amendment that they believe would tighten the provision

further, — Rick Knowland, Alex Jaegerman

{2a)  Does the developer support or oppose the restrictions as drafted in the proposed
amendment?
Answer: The short answer to the question posed 1s yes, the developer supports the

configuration of the Restrictions set forth in the Planning Board Report.' — Ron Ward

In the course of the Council deliberations on September 3, some concerns
were raised about the difficulty of the text used in the Supplemental Conditions.
The text used in the overall Supplementat Conditions has been studied and

reworked several times and, we think, clearly stated for any party interested in

' If this reference to “proposed amendments” is a relerence 1o the various permutations
offered up by the various oppenents, the developer does not support those. The variant
cffered by Diamond Island Association (J. Katsiaficas) in its August 28, 2008 analysis
requires, for example, that it “shall not use motorized ground transportation of any kind to
fravel off the Fr. McKinley Project site . . .”. As stated repeatedly throughout the process,
the developer inlends to structure the Project in a manner which coutains this traffic within
- the Ft. McKiniey site. Purchasers will be made aware of all applicable conditions and
ordinances. However, neither the management of this Project nor Diamond Cove
Homeowners Association intends to police the ridership on the authorized common carrier
vehicles traveling upen the public roadway to the public pier al the south end of the
island. Preventing taxpayers from using the public roadways serving their homes would
be unprecedented and impractical, and based upon no credible evidence that the
theoretical use would have any material impact upon the south end of the Island.

[



reviewing the applicable restrictions. By way of background, the curreni,
proposed document is a revision to the document onginally created in 1984
(adopted in 1985) at the inception of the Project. Those original Conditions have
been amended to meet the needs of the Project as it has evelved. The current text,

therefore, beging with the 1984 document as its required basis.

With respect to intra-Island transportation, despite all of the commentary and
memos, the issue reduces down io whether this Project will be “allowed” to use
the public roadway exiting the Ft. McKinlcy Project south to the public pier at the
terminus of the roadway. The developer would summarize its intertions as

follows:

None of the owners/occupants of the Project will be allowed individual
motorized vehicles (as opposed to the residents in the surrounding Ft. McKinley

Project);

All of the owners of the units in the Project will, by virtue of the
Declaration going back o the inception of the Project, be members of Diamond

Cove Homeowners Association and pay assessments thereto,

The management of this Project will not be providing ground

transportation off-site to the public pier at the southerly end of the Island;

L]



Management practices for the Project will be atmed af controlling all
Project transportation within the Ft McKinley site as part of the service packape

for the owners/occupants;

Management of the Project will not attempt to police the

owners'/occupants’ movements on the ksland, or try to prevent therm from using

authorized cornmon carrier vehicles of Diamond Cove Homeowners Association.

If you or the Council need more on this topic, feel free to ask. Ron Ward

{3} What will be the minimum impact of the hotel on City services (i.e., DPS, PFD

and PPD)?

Regarding Portland Police Department:

The Department currently has no officers stationed on Greal Diamond [sland, and

therefore Acting Chief Joseph Loughlin anficipates no tmpact to the Police Department.

Regarding Portland Fire Department Services:

Renovations will need to be compliant with the NIPA. Life Safety Code. The

facility will need to be {ully sprinkled, with the water main extended and at least one

hydrant added. Additionally, the pertinent codes will be applied regarding the



construction of fircwalls, cgress and emerging lighting, and detection and suppression

systems.

(Note: The proposed amendments to the conditional zoning reguire the buildings

to be fully sprinkled; sce para. 4 in Order 55-08/09),

Hotels and motel units typically produce a higher mumber of calis than single-
residence occupancies, based on the number of units and the transient variety of the
population of those occupying those units. However, based on the number of units
proposed for this study, [ would predict a minimal increase in fire and EMS call volume.

— Fred LaMoniaigne

(4) Docs this proposed amendment constitute spot zoning or is it a conditional zoning
amendment that 1s consistent with the Comprehensive Plan (Site language) and legally

delensible?

Ans: [ believe the proposed amendment belore the Cily Council is an approved method
of rezoning which will withstand legal challenge if adopted by the legislative body. The
City's Conditional Rezoning proccess has been upheld by the Maine Supreme Judicial

Court oni at least three cccasions.

In this case, the underlying zoning allows for residential uses as a perrnitted use.

The current proposal is for residential condominiums which may be rented out by the



property owners through a central ruanagement system. Such a use is not inconsistent
with the permitted uses in the underlyving IR-3 zone, and should withstand a legal
challenge to the use. This is especially true because the Comprehensive Plan calls fora
development which is compatible with both the natural and bullt environment, which
provides for adequate circulation and waterfront access, adequate water supply for private
use and fire protection, and safe and clean disposal of solid and septic waste. The
submission being considered by the Council does address cach component of the

Comprehensive Plan and the purpose of underlying zone.

(5} What is the current rental program within Diamond Cove for the existing units?

DCHA does not have a rental program per se, although units have been rented at
Diamond Cove at least as long as T have been an owner (1995). However, there are
BCHA property owners who, by choice or necessity, rent their units, primarily during the
summcr months. The current monthly costs of a unit (including taxes, utilities, insurance,
condo fees and morigage interest and principal) are significant, and as costs have
continued to escalate in recent years, more and more unit owners have considered

renting,

DCHA owners can rent their units either (i) directly, or (i1) through Great
Biamond Rentals, a business operaled by Ms. Mary Beth Teas, who has been a DCHA
owner for over 13 years. In all cases, the renters must sign a standard lease agreement,

the form of which agreement was approved by the DCHA Board and has been in place



for many vears. The lease agreement contains many specific provisions, inchuding:
maximurn occupancy limits; compliance with all yules and regulations of DCHA;
transportation restrictions (renters may not use golf carts, for example); fees and deposiis;

and indemnification. The minimum term of & lease agreement 18 one week.

The DCHA property management company, Phoenix Management Company of
Saco, Maine, has provided the DCHA Board with the following preliminary statistics
about rental activity during the period of May 27, 2008 through September 14, 2008:

Number of units rented: 16*

Number of separate rental agreemendts: 49 {1 unil was rented once, 4 units were
rented two diflerent times, 5 units were rented 3 different times, 3 units were rented 4

different times, and one unit was rented five different times)

*The rental units are predominately located in the Phase 1 area of Diamond Cove

(the historic parade ground area, where the 1Hospital and Double Batracks buildings are
located). There are currently approximately 80 residential umnits that have been developed
in Phase . This means that for this past summer, 20% of the developed units (16 out of
80 units) were rented for some portion of the summer. Finally, the DCHA Board works
closely, throughout the rental season, with Phoenix Management personnel, Mary Beth
Teas and with homeowners who rent directly, in making sure that fease terms are adhered
to by renters, and that DCHA rules and regulations are complied with. - Roberi M.

Whelan, Jr.



(6} Would the proposed bar be allowed under DEP regulations and by the applicable
zoning as a permitted use?

Answer: We can’t speak for the DEP, but the bar is refated to the wastewater flow
generated by the inn. If the inn and its related activitics are found to be within limits of

the wastewater discharge license, presumably that would be acceptable to the DEF.

(7)  Would the proposed bar be allowed under DEP regulations and by the applicable

zoning as a permitied use?

Answer: On Question {7}, as was mentioned at the Scpt. 3 public hearing, Section
7.3.2 of the "Amended and Restated General Peclaration of Covenants and Restrictions,
Diamond Cove, Great Diamond Island, Portland, Maine"” dated December 23, 1993 and
recorded at the Cumberland County Registry of Deeds in Bk 11277 Pg 322 (the
"Dreclaration™) includes the following language:

"Alt areas designated as "Open Space Recreation Areas” within Phase I1

shall remain as open space and shall not be subdivided or built upon or

otherwise altered from their natural character, except for such alteration

reasonably necessary in order to maintain, repair and replace existing

improvements and structures thereon, including above-ground and

underground utilities, or to mstall new underground uiilities across said

areas, following which said arcas will be restored as nearly as possible to

their original coadition.”

This tanguage is consistent with the second of the two Agreements entered into by
Piamond Cove Associates with Maine Audubon Society, the Conservation Law

Foundation, and the Island Institute dated March 2, 1989 and April 12, 1991, copies of

both are attached. See Sec. (1) of the April 12, 1991 Agreement. (The April 12, 1991



Agresment generally deals with Phase II at Diamond Cove, and the March 2. 1989

Agreement gonerally deals with Phase [ at Diamond Cove.)

But there is no similar restriction in the Declaration on Open Space Recreation

Areas within Phase I at Biamond Cove, and there is no question that the area proposed by

The Inn at Diamond Cove for the swimming pool and service bar area is within Phase 1
conunon properties. Moreover, Section 6 of the 2007 Second Amendment to the

Declaration specifically authorizes this particular use:

"Swimming Pool and Service Bar Area. In connection with the
development of Building 46, the Approved Developer shall construct, at
its sole cost, an in-ground swimming pool and service bar area for use by
the owners, guests and tenants of the owners ol the Double Barracks Lots,
and (subject to reasonable rules and regulations) other members of the
Association, in a location at the common properties to be agreed upon by
the Approved Developer and the Association's Board of Directors. The
common propetties necessary for such swimiming pool and service bar
area shall be leased by the Association to the Building 46 Manager,
subject to rcasonable terms and conditions as determined by the
Association's Board of Directors. The Approved Developer shall obtain,
at its sole cost and Lo the reasonable satisfaction of the Association's Board
of Drectors, any and all necessary approvals (including, without
limitation, from the State of Maine Department of Environmental
Protection) for the proposed swimming pool and service bar arca, which
may be located within "Open Space Recreation Areas” of Phase 1 if
specifically permitted by such approvals." (emphasis added)

(Note also that Scc. 6.4.9 authorizes the IDCHA to "grant easements, leases,
licenses and concessions through or over the common propertics.”) The emphasized
language above expressly contemplates that The Inn at Diamond Cove would need to
obtain any neccssary City and DEP approvals, but there should be no question about
whether this proposed use of Phase I common properties is permissible under the

Declaration. ~ Tony Calcagni

Y



In terms of City approvals, the footpring of the swimming pool and bar are localed
on iand shown on the original conditional zoning map as dedicated open space.
Apphicant asserts that 4 swimrsing pool is consistent with an open space usc. Planning
staff took the position this proposal reprosented a change to the conditional zoning and
must be amended accordingly. This change is relerenced in the conditional zoning

amendment. — Rick Knowland.

(8} What is the impact of the lawsuit that was just filed on the action being asked of

the Council?

Answer: At this point in time the lawsuit does not impact the action being asked of
the City Council. The role of the Council is to decide whether as a matter of policy to
approve the proposed amendments to the existing conditional zoning that controls the
development inside the Diamond Cove project. That decision is a legislative decision as it

involves amending a City law.

The lawsuit questions the legality of the City’s vole as a member of the
condominium association. It does not challenge the Council’s legal authority to act on
proposed amendments to a conditional zone. It will be decided under state statuies
applicable to condominiums and condominium associations and the rules of the Diamond

Cove Homeowner’s Association. It is not a question of municipai law.

LG



I{ the plaintiffs prevail the project will probably not proceed regardiess of the Council’s

action on the proposed amendment to the conditional zone.

In the litigation the City will defend its vote and its tax title. We have contacted
the attorney for the plaintiffs who has conhirmed that the City will be named as a party to
the fawsuit in an amended complaint that will be filed and hopefully served in the near

future.

(%)  What was Joe’s authority for casting the City’s votes in the condo association

vote to approve the project?

Answer: The Council authorized the City Manager to cast the City’s voles in the
condo association vote by passage of Order 271-06/07 on June 18", 2007. (copy

attached).

(10)  What is the City’s obligation to enforce or comply with third party agreements
between the developer and other organizations such as the DEP and the Conservation

Law Foundation?

Answer: None. The City is not a party to the agreements between the Developer

and other organizations such as BEP, the Island Institute, Maine Audubon Society and

the Conservation Law Foundation. The organizations that have an agreement with the

i1



From: Ronald Ward <rmw@dwmilaw. corms>

Ta: Gary Wood <GARY@portlandmaine.gov=, 'Mary Costigan’
<MEC@porttandmaine.gov=, "Penny Littell " <PL@portlandmaine. gov>
Date: /312008 10:5%:44 AM

Subject: FCC memo.doc

Gary of al- Robitzek Memo launched yesterday and, no doubt, what the Council will hear tonight. | won't
bore you with the incredible faciual inaccuracies or imprabably legal conclusions. The point ie that tonight
is about whether the Council wants to implement zoning changes to allow this Project to teke the next siep
along the paih. The nature of the oppasition from the few weil- hieeled cpponents is now weli documenied.

Robitzek memo
September 2, 2008

TS City Council, City of Portland

From: Bilt Robitzek

Date: Septernber 2, 2008

RE: Great Diamond island hearing, set for September 3, 2008, 5 pmi

Dear Cauncitors:

| have been a propertiy owner on great Diamond Island for about the iast 20 years. Buring that time, |
have been active in varicus island community projects and the island's relationship with the City. | am
enclosing a memo providing reasons why the pending application for spot zoning a "hoteiminium” on
Great Biamond island should be denied. | appreciate your consideration of this matter.

Bill Robitzek



Robitzek mamao
Sentermber 2, 2008

Great Diamond Island Basics:
* The island is essentially in four parts:

¥ The Diamond Cove/Fort McKinley area in the notth, where the DQouble Barracks developrment is
proposed and which containg its own public ferry pier at Diamond Cove. All its residents are members of
the Diamond Cove Homeowners Association:

* The cottage community at the southwest composed of about 75 turn-of-the-nineteenth-century
homes. These homes are joined together as one of the first planned communities in Maine, the Diamond
island Association, founded in 1882;

* The Glickman property fe the southeast; and

* The Savastano praperty at the southern end over which the city has a right of way on top of a narrow
strip of rock, the isthmus, to the State Pier.

{cidiimage001.jpg@01CY0DRB4 12E6F4D0]
Rchitzek memo
September 2, 2008

There are several goad reasons not to spot zone the IR-3 zone to accommeodate a hoteiminium an
Great Diamond Island:

* A zaoning change will cause the city to waste even mere vaiuable resources than it has already lost on
these properties:

* LEGAL FEES: If the zoning change passes, the City will likely be the subject of an 80B appeal which
it wili lose

*  As described in detail below, there are many good reasons not to aflow the spot zoning change in
favor of this hatelminium

* Although the developer may appeal a negative vote, the City will be in a much more defensible
position legally if it denies the spot zoning change than if it grants it. There is always 2 heavier burden
placed on the ene who wants {o change the current law {the developer) and therefore Courts are more
inclined to side with municipalities who decide not to change their ordinances.

* An affirmative vote by the Councit which changes the zoning, will likely subject it to an appeal on at
least the grounds listed below, and a reversal by the Court is much more likely.

* LOST TAXES

* The developer proposes to buy the two buildings frem the city for $1 and wili not be paying any of
the accumulated taxes.

* On August 21,2008, The Friends of Great Diamond lsland offered to buy out the City's position in
the Double Barracks building and to pay the City all the back taxes and the 2009 assessment, totaling
approximately $48,000. The next day, The Friends were advised that the offer could not be accepted
because the City had extended their contract with the developer to sell the building for the doltar,



* FURTHER PROCEEDINGS
¥ Because the zpot zoning change being reguested iz s specific to the Hart/Baleman prolect, if their
project does not get the various government of third party approvals (see below) or does not survive
litigation {ses below) or does not get financing (see below), the City Council will have changed the zoning
on these wo buildings for no good reason. Any further development plan will reguire the City's Planning
Board and Council 1o re-re-zone the buildings.

*

Robitzek memo
September 2, 2008

A 44 room hotel was never part of the city's, the DEP's or the island's plan for GDE
* A hetel is a preohibited use in the IR-3 zone and is contrary to the city's Comprehensive Plan
* See the Comprehensive Plan
* Code of Ordinance §14-145.14 and 14-125.18 {"Uses that are not expressly enumerated
herein as either permitted uses or conditional uses are prohibited™.)
*  Memoranduwm, Eick Knowland to Planning Board, May D, 2008 ("not among the permitted
uses listed in the {R-3 zone")

* The project is a "hotel” not an "inn" according to the zening ordinance definitions.

*  Even if this were an “Inn", thase units do not even contain the minimum square footage reguired for
an "Inn", “Ten thousand (10,000) square feet for each lodging room®, §14-145.17 2., let alone the 35,000
square feet required for "Other uses.” §145.17.7, should another, non-permitted use as a hotel rcom be
aliowed.

* QOne of the reasons the IR-3 zone does not permit hotels is that the Comprehensive Flan designates
IR-3 land as "rural”

* Comprehensive Plan: "Portland's islands are also considered rural areas with limited
dsvelopment potential... Thus the islands are not targeted for growth". P.&8

*  Picking out these two buildings to create a "hotelminium”, which the city's zoning does even
recognize as a defined term or use, would be a classic example of "spot zoning" which is disfavored by the
Courts

* The DEP had appreved renovation of this and other buildings for "single-family residentiai units", not
rental units.

* DEP Site Location Otder, fune 25, 1981, para. 1.

* The DEP only approved five buildings for commercial use at Fort McKinley. The Double Barracks
and Hospital were not among them.

* DEP Site Location Order, December 10, 1986, para. 2

* The covenants of the Diamond Cove Homeowners Associatian did not permit this transient use of
the buildings

* A special vote of unit owners had o be taken to amend their covenants in order to permit this
change of use.

* As discussed below, the only way in which this change was arguably permitted was because the
city, perhaps unbeknownst to the City Council, participated and cast votes to change the character and
direction of the Cove.

Robitzek memo
September 2, 2008



Two recend presidents of the Diamond Cove Homeowners Association drafied and circulated a detailed
memarandum as to why unit owners shauld vote against the change.
* Their position and that of the majority of the actual residents (as opposed o invesior-ownears) at
the Cove wowid have prevalled if the City had not cast 23 votes.
* The original plan for the Cove never contemplated this use for the Double Barracks. It recognized
anly that an 18 room bed and breakfast be located in the "mines” building, a considerable distance away
from the residential area, and a buiiding approved by the DEP for commercial use.

w

This hotel wil: drastically change the nature and culture of the island community
* The Cove homeowners and the members of the coliage community, as this Council is well aware,
were at odds for many years concerning a number of island-related issues

* Within the last few years, the residents and asscciations of beth sides have developed social and
other relationships which have stabilized and enriched the island's common culture as & retreat for
families to enjoy

* The ntroduction of & transient population, overburdening the fragile resources and infrastructure of
the island is not a change which benefits anyone except those who stand to gain financially from this
project.

* The developer proposes 20 units, 16 of which have "lockout doors”. This enables the hotef to rent out
36 hotel rooms. Some of these units are designed with seven (7) beds.

* To the island, it will mean cvercrowded ferries with a constantly changing cast of characters on the
island, significant traffic with the needs of a nearly 40 unit hotel and its guests having o be met, significant
additional overboard wastewater discharge and solid waste.

* To an istand where the Cove's Parade Ground, where the Double Barracks is located, has only about
B0 families and the cottage community has only seveniy hames, the ever-changing influx and egress of 40
hotel groups, staying at the hotel perhaps for only a night at a time, means that the small population of
residents will quickly be overwhelmed by hundreds of transient guests who wili add nothing to the island
but waste, neise and traffic.

* The project, as proposed, will lead to irreversible environmental damage and may lead the City into a
lawsuit:
* QVERBURDENED ACCESS: The narrow strip of rock, the isthmus, to the state pier is private
property
* The City merely has a right of way over it

Robitzek memeo
September 2, 2008

{cid:image002.jog@01C90DB4.12E6F4D0]

Gravel is "shored up" to permit passage over it
Simple rainstorms cause drainage and passability problems
The isthmus is a delicate environmental feature which is already overburdened by the current Cove
shuitle buses

* If the project is allowed any access to the state pier, the developer's pecple, goods, contractors, etc
wilt have to travel over this isthmus

* The averburdening of a right of way can result in a lawsuit and the forfeiture (in this case by the
public) of the right of way

* WASTEWATER: The DEP has expressed concern about the wastewater system's "inflow and

*



infilration being unconiroiled”,
* Michael Demerest cuoted by Rick Knowland, Memorandurn, Rick Knowland Planning Board,
May 8, 2008
¥ This begs the guestion: why would the city want ic permit and encourage the overboard
discharge into Casco Bay of a hotel's waste?
* OPEN SPACE: This project converts an area which was required to be left as open space "in
parpaiuily" into & swimming pool.

Robizek memo
September 2, 2008

* These developers have a history of attempied overdevelopment, confrontation and faiiure in
developing GDI:

*  The original development of Fort McKinley was to cost over $17,000,000

* DEP Site Location Order

* The original proposed development weas s¢ threatening o the island's environment and culture that it
provoked Maine Audubon Scciety, Conservation Law Foundation and the Island Institute to intervene to
stop it.

* After years of resistance by the developer, the intervention of these three groups and cencered
islanders ir the DEP and city proceedings led 1o the significant scaling back of the project with significant
restrictions some of which are still being viclated.

* Even with the final governmenial approvais, the project collapsed under these developers and was
kought out for a reported $1. 7million

* The Batemans then were involved in five years of litigation with the succeeding developers in which
the Batemans claimed that they had been defrauded.

* The Batemans failure fo live up to the transportation restrictions which the City had established as
conditions for approving the project then involved the City in years of litigation.

* Like what is requested today, they were supposed to have informed buyers at the Cove that the City
had ordered that they cculd not own vehicles. The buyers were not informed and that lead to years of
litigation and hearings.

* Requiring the developer now to use its "best efforls”, as contained in the proposed language from the
Planning Board, will be entirely ineffective as it has been in the past.

£

Governmental restrictions on this development have been and continue to be disobeyed or ighored:
There is a history of violated zoning conditions:
* The 1985 Conditional Rezoening by the City required that the project, including the development of
all residential units, were to be completed within 3 years, that is, by 1988.
* Conditional Rezoning of Ft. McKinley, Condition 2.
* The 1985 Conditional Rezoning by the City required that the developer acquire and lease to the city
a fuily functional fire truck and a multi-purpose van “for public safety and emergency purposes”. Not dong
or being done.
* Conditicnal Rezoning of Ft. McKinley, Condition 7.
* Bateman's original plar to renovate Fort McKinley was granted by the City with the explicit
condition that "No private moter vehicles shalt enter or exit the southerly boundary of the Biamond Cove
propeity.”

L

Robitzek memo
September 2, 2008



Letter, July 10, 1987, to David Bateman from Jack Humenik, Planning Board Chairman.
* See slso, Agreement signed by David Bateman on behalf of Diamond Cove Assodiates with
Manine Audubon Seciety, Conservation Law Foundation and the Island institute, March 2, 1989, para. D.
* This condition was quickly broken by the those who bought units, claiming they were never
informed of the rastriction by the developer
* The DEP required that the household waste of the Cove was to be "ransported o South Portland
for incineration™. in fast, the Cove's waste is received at the DPW site on DA property and transported by
the City from the island o South Partland.
* EP Site Location Order, Junie 23, 1981, para. 5.
The Cove was ordered by the Council to prepare and present & comprehensive transporiation plan
for city approval
* A propased plan was not presented until almost 2 years later
* The City has still refused to approve the Cove's plan because of the Cove's insistence it has the
fight to close down the City's barge landing access to the island
* Regarding the present project, Mr. Bateman has refused to live up to his own assurances regarding
transporiation
* He himseif said to the Ptanning Board at the first workshop that the project will not use the state
pier for any reason.
* At the next workshop, however, he and his lawyer refused to agree to any language restricting the
project's use of the state pier.
* At the Planning Board meeting, they then insisted that their hotel users will have the same rights as
any unit owner in the Cove and therefore claim the right to access the state pier at-will via shuttle buses.
* Bateman was less than straightforward about what he proposes here.
¥ His Workshep presentation was of a 20 unit development. On reviewing the plans and the use of
"lock-out” units, Rick Knowland asks: "ls this a 20 unit condominium hotel or is it & 34 unit hotel?”
* Memorandum, Rick Knowland te Planning Board, May 9, 2008, p.3.

3
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Changing the IR-3 zone so as to Spot Zone these two building is premature:;
* The Batemans have not even applied to the DEP for, iet alone been granted, the necessary permits
for this project
* Telephone conference with Mary Beth Richards, DEP.
* The Cove Homeowners have not given valid permission te permit this project under their covenants
* See lawsuit filed in Cumberland County Superior Court
The Baternans have no financial commitment from a tending institution for this project
* Letter, David Bronson of TE Banknorth to Rick Knowland, April 28, 2008 ("TD Banknorth has
not issued a commitment to provide censtruction financing for this project. The bank would welcome the
opportunity to discuss the possibility of financing the project with the project owners at some point in the
future "Yemphasis added).
* The developer has failed to satisfy the basic ordinance requirements for a change of use of these
buildings

*

* The Batemans have no standing to ask for this change because they have no legal right to the property
* The developer claims to have the right to ask for this change because of a purchase and sale
agresement entered into with the city to buy the property for a dollar
* The city's ability to convey the property is solely based on whether it obtained ownership to the



building by properly foreciosing on lax liens
* The city failed to properly foreclose on the progerty and therefore has nio abilily o seli {o ihe
developer what it does not own:
* Tax liens incorrectly ideniified the taxed owner
Maine law indicates that any misidentification of the owner invalidates the tax lien.
* And in any case, the City has not, on its tax rolls, agreed that it was ever the owner of the buildings
¥ 2008 Tax Assessors records and bilis still refer to the owner as The Double Barracks at
Diamond Cove, LLE., not the city.

* In order to be able fo request this change, the deveioper needed 1o change the covenants to the
Cove development. The developer apparently believed that a two-iiirds vote of the unit owners was
required. Two-thirds barely voted te approve the change, but only because the city's affirmative vole of the
units aflloczble to the double barracks and hogpital was counted.

*

Rohitzek memo
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As noted above, if the city never owned the buildings, they could not have exercised any votes, favorabis
or not.
* Second, this Council never autherized any vote to be cast on behalf of the city.

Unforfunately for the developer, # was relying upon the wrong language in the Cove Declaration in
believing it could be amendad by a two-thirds vote to provide for the project. The Declaration in fact
provides that restrictions concerning the use of buildings "run with the iand” and cannot be altered untit
2010, when art 80% vole could bring about the requested change.

* The developer therefore has no right, title or interest in the preperty to be asking the City for any
approval at this time.

Ed



Froas: Rick Knowland

Ta: Alex Jasgermarn , Penny Lilisl]

Date: 9/1/2008 Z:13:55 PM

Subject: Fwd: diamond cove double barracks project
fyi.

=>> Dornng Schwartz <dishrs@maine. rr.com> Sunday, August 31, 2008 >>>
dear city council members:

please be advised that some of the very same digmond cove homeowniers who are now opposing the
double barracks project and have eniered inic liigation against the city, the developer and the diamond
cove board,

are some of the same individuals who were ¢n the diamond cove board at the time that mckinley's
partners was still the developer.

they took way oo fong to reach a setllement w/the developer - enough time (approx.3 yrs.) in which
mckinley partners reneged on their real estate taxes and the city automatically foreclosed,

some of the same individuals while acting as a board member excused the developer from the
assessments.

in other words - these are some of the same individuals who created this situation to begin withl

"the past being the prologug”

years ago, the following homeowners: ron fitch, holly fitch, barbara yournig and jarnes fast led the way to
having cne of our commercial entities "stowaways" shut down due to a zoning issug -

naver once coming before the community for a conversation, a debate, dialogue and more importantly, a
community vote.! they just up and had it shut down.

now out of the 19 votes that they had on & petition only 7 are still heme owners - the others moved on -
those of us remaining on diamond cove were negatively impacted by the removal of one of cur
commercial entities!

sorme of the same seven, along with others, are now leading the way to litigaticn.

the diamend cove homeownets took a vote - the majority wants very much for this project to proceed
ahead w/o further delay!

i would encourage the city council to take strong and fast measures against their actions!

THANK YOU.

most sincerely,
denna schwarlz
diamond cove



Fromm: Rick Knowland

To Alex Jaggerman ; Penny Litteli

Date: S/M/2008 2:14:25 PM

Subject: Fwd: Zoning Amendment Hearing for Diamond Cove 8/3/08
Tyl

=>> <pspark@mac.com> Sunday, August 31, 2008 >>>
To Mr Rick Knowland and Members of the Portland City Council,

We have owned property &t Diamond Cove for 8 years and voted YES with 100% enthusiasm and
conviction last year to change the Diamond Cove Homeowners Association Covenants to aliow the
restoraticn of the derelict Double Barracks and Hospital into Hotel Condominiums by The inn at Diamond
Cove LLC.

Flease vote YES to amend the IR-3 Conditional Zone for Fort MeKintey so that this project may proceed.
This is the first time that a solig, tharough propesal has been offered to reslore these historical buildings.
Ie1 their present condition, they are and have been & drain on our community in many ways. We need to
move forward to not only restore these buildings but end the ownership issue once and for ail. 1t is good
for Diamond Cove and GOQD for the City of Portland.

Thank You,

John and Bobby Spark
Lot 66
Diamond Cove



Frosem: Rick Knowiand

To: Alex laegerman ; Penny Littel
Date: 9/1/2008 21517 PM

Subject: Fard: Diamond Cove

fyi.

==> Macomber Peter <pbm@macomiber.com> Friday, August 29, 2008 ==>
Mr. Knowiton, Mayor Suslovic, Manager Gray and Council Members,;

My wife and | are part-time residents of Diamond Cove (4-5 months per year) with permanent residency in
Portiand. We have been owners at Diamond Cove since 1898 and had been renting on the Village side of
the island since 1982.

We, like the majority of Diamond Cove residents, are in favor of the development of the Double Barracks
and the Hospital. We feel that it will not harm the so-calied "fragile istand envircnment and overtaxed
ecosystem” of the island. Mor will it prevent "kids drawing with chalk and riding scooters”. What it will do is
preserve an historically significant structure and add significantiy to the financial well-being of the Cove.

The vote last year was 100 to 45 in favor of the project. Even if the city's 23 votes were taken away, the
tally of 77 to 45, though not technically a "super majority”, should stili be taken as 2 landslide mandate.
The disgruntied few will try to cast this as & "nearly sven divide”, but do not be deceived - the majority want
this project to happen.

If thiz project is stopped, what wili happen 1o the derelict buildings? Wiil the Historic Preservation
Commission aflow them to be demelished? They have indicated that they would fight any effort to do so.
And who would pay for the demolitior anyhow ... the city? The Homeowners Association? The Friends of
Great Diamond Istand LLC? Hmmm.

The PR releases for this group have stated: "The goat of The Friends of Great Giamond Isiand is to
promote a use for the buildings mere compatible with being one of the few remaining pockets of traditiona!
Maine island culture.” Rumor has it that a group of islandars associated with the Friends plan to develop
the Double Barracks themselves with the original number of lots (14) instead of the 22 created by the
Second Amendment. If so, this would 1) put about the same nurmber of new people on the island and 2)
show that the group's legal manipulations are in reality self-serving and hypocritical.

fam nol 2 fawyer and don't know how strong the minority's legal arguments are. But | do know that they
have mounted an intensive PR campaign with the media and will probably pack the Councit Chambers on
Wednesday. Again, please be reminded that a significant majority of homeowners want this project to go
forward!

As a side note, | am bemused by some of the anti-developrnent justifications; they say that they want to
preserve their peaceful island communrity and that development will ruin it - precisely the same arguments
used against the original Diamond Cove development back in the 1280's. Had the opponents prevailed
back ther, the people cornplaining now wouldn't even be living on the island. And isn't it interesting that
the 1980's dreaded Cove commercial development has turned into today's idyllic island community. Just
shows that the "fragile island environment” is more resilient than they claim and that there is rcom for all
and more,



Sincerely,

Poier & Pam Macomber
Lot 18 f Diamond Cove
88 Fessenden Streat
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MEMORANDLUM
T Gary Wood, Esq.
FROM: Ron Ward
RI%: The Inn At Diamond Cove ~ Transportation Issues
DATE: September 24, 2008

You have asked the developer for our response fo the question of whether we support the
restrictions on Island traftic “as drafted in the proposed amendment”. As we understand
the question, that amendment is reflected in paragraph 5 of the Supplemental Conditions,
beginning on page 13 of the Planning Board Report submitted to the Council for its public
hearing on August 18, delayed to September 3, 2008.

The short answer to the question posed is yes, the developer supports that configuration of
the Restrictions set forth in the Planning Board Report.'

In the course of the Council deliberations on September 3, some conccrns were raised
about the difficulty of the text used in the Supplemental Conditions. The text used in the
overall Supplemental Conditions has been studied and reworked several times and, we
think, clearly stated for any party interested in reviewing the applicable restrictions. By
way of background, the current, proposed document is a revision to the document
originally created in 1984 (adopted in 1985) at the inception of the Project. Those original
Conditions have been amended to meet the needs of the Project as it has evolved. The
current text, therefore, begins with the 1984 document as its required basis.

With respect to intra-Istand transportation, despite all of the commentary and memos, the
issue reduces down to whether this Project will be “allowed” to use the public roadway

! If this reference to “proposed amendments™ is a reference to the various permutations oftered up by the
various opponenis, the developer does not support those. The variant offered by Diamond Island
Association {J. Katsiaficas) in its August 28, 2008 analysis requires, Tor exampie, that it “shall not use
motorized ground transportation of any kind to travel off the Ft. McKinley Project site . . .7, As stated
repeatedly throughout the process, the developer intends to structure the Project in a manner which containg
this traffic within the Ft. McKinley site. Purchasers will be made aware of all applicable conditions and
ordinances. However, neither the management of this Project nor Diamond Cove Homeowners Association
intends to pelice the ridership on the authorized common carrier vehicles traveling upon the public roadway
ta the public pier at the south end of the Island. Preventing taxpayers from using the public roadways
serving their homes would be unprecedented and impractical, and based upon no credible evidence that the
theoretical use would have any material impact upon the south end of the Island.

T MERITAS



September 24, 2008
Page 2

exiting the Ft. McKinley Project south to the public pier at the terminus of the roadway. The
developer would summarize jts intentions as follows:

None of the owners/occupants of the Project will be allowed individual motorized vehicles (as
opposcd to the residents in the surrounding Ft. McKinley Project);

All of the owners of the units in the Project will, by virtue of the Declaration going back to the
inception of the Project, be members of Diamond Cove Homeowrers Association and pay

assessments thereto;

The management of this Project will not be providing ground transportation off-site to the public
pier at the southerly end of the Island;

Management practices [or the Project will be aimed at controlling all Project transportation
within the Ft. McKinley site as part of the service package for the owners/occupants;

Management of the Project will not attempt to police the owners’/occupants’ movements on the
Island, or try to prevent them from using authorized comumnon carrier vehicles of Diamond Cove

Homeowncrs Association.

If you or the Council need more on this topic, feel free to ask.

RNW:kjl



QUESTIONS AND ISSUES THAT NEED TO BE ADDRESSED
BY STAFF IN RESPONSE TGO INQUIRIES FROM THE COUNCIL
ON THE GREAT DIAMOND COVE HOTELMINIUM PRGJECT

Email To: Penny Littell, Alex Jacgerman, Rick Knowland, Fred LaMontaigne, Joe
Loughlin, Ron Ward at Drummond Woodsurm, Tony Calcagni at Verrill Dana
Re:  Council inquiries or request for information for the October 67 Council meeting

regarding Diamond Cove Hotelroimium project

I Councilor Mavodones

{1} What is the actual current available capacity at the waste treatment plant inside
the Cove (Planning)

(2) Are the restrictions currently contained in the proposed amendments sufficient to
ensure that vehicular traffic won’t cross the island [rom the Cove io the public landing?
(Planning) NB: Jim Katsiaficas has proposed more exacting restrictions that arc attached
to his letter.

a. Docs the developer support or oppose the restrictions as drafted in the proposed
amendment? (Ron Ward}

In general, several councilors questioned whether the traffic restriction language
in the current proposal is actually sufficient to be binding in & meaningful way on
property owners within the Cove and those who will be using the hotelminium.

(3) What will be the impact of the hotelminium on City services: DPS, PFD and
PPD? {question posed by several councilors) (Mtke Bobinsky, Fred Lamontaigne, Joe
[oughtin)

Put ancther way, would the City need to increase its level of any of the above
services if the hotelminium is approved?

{4 Does this proposed amendment constitute spot zoning or is it a conditional zoning
amendment that is consistent with the Comprehensive Plan (Site language) and legally
defensible? (Penny Littell}

(8}  What is the current rental program within Diamond Cove for the existing units?
{Aitorney Tony Calcagni at Verrill Dana)

{6)  Would the proposed bar be allowed under DEP regulations and by the applicable
zoning as a permitted vse? (Planning)



{7} Is the proposal to eliminate some of the ROS space illegal under the current
controls and regulations governing uses and zoning within the Cove? NI Tony Calcagni
answered this question: the ROS issue raised by those objecting to the project i3 not
applicable to Phasc 1 of the Diamond Cove development, which is the phase that we are
still in. The language cited by opponents i 7.3.2 of the declarations in which il is stated
that land in an ROS classification shall remain in that classification forever is only
applicable to phasc 2 of the proposed development.

Can Planning confirm that he is correct thai this is phase | of the development,
and what makes that so?

(8) What 15 the impact of the lawsuil that was just filed on the action being asked of
the Council? (GCW)

(%) What was Joe’s authority [or casting the City’s votes in the condo association
vote to approve the project? (GCW)

Mary P: Please search or ask Mary C. about this issue because [ believe that she
spotted 1t and we actually drafted an order that we sent to the Council for approval that
authorized him to cast these votes. If not, she may remember what we did to decide that
Joe could cast the votes and it may be reflected somewhere in the file.

13 Councilor Anfon

{16}  What is the City’s abligation to enforce or comply with third parly agreements
between the developer and other organizations such as DEP and the Conservation Law
Foundation? (GCW)

Arnswer: none.

(1t) How have we defined for the purposes of this application the ferms “residential
hotel condominium™?

What is the difference between an apartment, a condo, a residential hotel
condomimium and a hotel under our current ordinance scheme? Arc they rationally
definitionally different?

(12)  What is the Council’s legal ability to impose legal restrictions on semeone’s right
to rent their property? (GCW)

(13)  What is staft’s response to the allegations by opponents to the project that people
already are not living up to or being held accountable for living up to existing conditions
and restrictions that have been in placc for ycars?

(14)  What are those issues that staff concludes are more properly focused on as part of
a site plan application before the planning board?



NEB: | believe Rick Knowland’s memo already answers this question specifically.

il Councilor Leeman

{15}  What 1s the specific role being asked of the Council in this case? (GCW)

(16) In relation to this application, does thas application still have sufficient right title
and interest for this matter 1o be before the Council?

NB: The backup documents do not contain what [ believe is the latest extension of
our agreement with the developers under the purchase and sale agreement. That
document needs to be found, copied and attached to our responses to these inguiries.
Mary P: talk with Mary C. as I believe we approved this extension within the last month.

(17y  'There arc density restrictions or requirements in both the 1989 agreement and the
1991 amendments. Which of these two legal docurnents controls the current density
requirement and how is that requirement met by the current hotelminium proposal?
(Planning

v Counctlor Skolnik

{18y What is the legal basis for the Council’s ability to impose transportation
restriclions or limitations i this case? (GCW)

Y Councilor Donoghue

(13}  Why is this matter before the Council as a contract zone? (Planning)

(20)  Is condomimium a defined ferm in the cily ordinance, and il so what is the
definition? The same question for hotels and inns. (Planning)

(21)  Are condos, hotels and inns allowed in other R zones? (Planning)

{22) Can we prohibit types of vehicles on public roads, and in what circumstances?
(GCW)

Pleasc get your responses to Mary P. so that she can compile them inte one document in
time to go out with the Council agenda [or the October 6™ meeting, i.e. we need all of
these answers finalized and together by October 1. Thank you.
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Alex Jaegerman - Fwd: RE: GDI Supplement

From: Rick Knowland

To: Alex Jaegerman ; Penny Littell
Date: 7/31/2008 8:26 AM

Subject: Fwd: RE: GDI Supplement

See email from Jim K. I was afraid this would happen.

>>> <jkatsiaficas@perkinsthompson.com> Wednesday, July 30, 2008 >>>
Rick:

| understand the time you've put into working on this draft of the Planning Board recommendations, so
please forgive me for making any comments on the draft.

First, both the Applicant's draft Supplemental Conditions and Restrictions and the City's revision to that
document in Section 5 leave out the phrase "at its own expense" (from the seventh line, after the word "shall")
which appears in paragraph 8 of the 1985 conditional rezoning ordinance. That phrase makes clear that the
Owner/Manager of the Premises is responsible for the full cost of any replacement year-round water carrier
service in the event CBITD no longer provides that service. The Supplemental Conditions and Restrictions
were intended to be consistent with the initial conditional rezening amendment, but it lacks this provision, as |
pointed out to the Planning Board at the public hearing. | assume its omission from the Planning Staff's
Attachment 2-A-1 to the June 24, 2008 Staff Report was inadvertent and was because the Planning Staff redraft
was based on the Applicant's own submittal, which omitted the phrase in the first place.

Second, the recommendations as drafted leave the door open for the new Double Barracks/Hospital
Building Owner/Manager, guests and employees to use (but not "provide") motorized ground transportation off
the Fort McKinley Project site subject to existing ordinances, rules and regulations regarding the same. This is
inconsistent with, but not prohibited by, the sentence the Planning Board added to incorporate the Applicant's
own representations in its April 29, 2008 memorandum to the Planning Department that was the source of this
sentence. However, the very next sentence after the one quoted from that same memorandum clearly closes
this loophole: "Over time, it is possible that the Project and DCHA will collaborate on certain transportation but
the Project will not be collaborating on any transportation which exits the Ft. McKinley site." (Emphasis
added). This intent of the Planning Board's recommendation could be strengthened and any ambiguity
eliminated, in accordance with the Applicant's own representations, by rewriting the third sentence of section 5
to read:

The Owner/Manager shall not provide motorized ground transportation off the Ft. McKinley Project site
and/or to the public pier at the southerly end of Great Diamond island, and the Owner/Manager, guests
and employees of the Premises shall not use motorized ground transportation off the Fort McKinley
Project site and/or to the public pier at the southerly end of Great Diamond Island.

There is no need to refer to motorized ground transportation outside of the Fort McKinley Project site under the
existing ordinances, rules and regulations if the Applicant has no intent to provide or use such transportation for
those who own, rent or use or are employed at the new Double Barracks and Hospital Building hotelminium
units.

Thank you for your consideration and assistance.
Jim
-----0riginal Message-—--

From: Rick Knowland [mailto:RWK@portlandmaine.gov]
Sent: Wednesday, July 30, 2008 3:52 PM

file://C:\Documents and Settings\agj\Local Settings\Temp\XPgrpwisc\48BCF830PortlandCi... 3/4/2010
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Alex Jaegerman - Pwd: Inn at Diamond Cove- Great Diamond Island

From: Rick Knowland

To: Alex lasgerman ; Penny Litiel

Date: 7/10/2008 8:3% AM

Subject: Fwd: Inn at Diamond Cove- Great Diamond Island

>>> Ronald Ward <rnw@dwmiaw.com> Thursday, July 10, 2008 >>>

Joe et al- | assume Joe is still out but sending this along in order io keep the ball relling. Cur next stop is Cily
Council to approve our zone change. Have not vet heard that thal's been scheduled but would like to get it on
my side's calendars soon. Alsc do not have the text of the decision by the Planning Board recommending the
zone change.

Qur P&S on the Barracks building calls for & current exgiration date of Aug 1 (Aug 1, 2009 re the Hospital).
We're going to be nowhere near having cur Cily permits in hand by then, much less our construction lean lined
up. We need to extend those expiration dates for sufficient time tc reasonably reflect the process that is actually
underway. I'd recommend June 1, 2009. We really need this to support cur continuing efforis to achisve all of
the permits now deemed required.

Please get back to me. | envision the text of this to replicats what we did with respect to the first extension-
Ron

Ronald N. Ward, ksq.

Drummond Woodsum & MacMahon
PO Box 8781

245 Commercial Street

Portland, ME 04104

207-772-1941
207-772-3627 {fax)
rwarcd@dwmiaw.com

CONFIDENTIALITY NOTICE: This email message is confidential and is subject to the attorney-client priviiege
and to every other applicable privilege. If you are not the intended recipient, please reply to the sender that this
message was misdirected, delete this message and do not retain any copies. The sender and the intended
recipient do net waive any privilege by reason of any inadvertent misdelivery of this message.

IRS CIRCULAR 230 BISCLOSURE: Teo ensure compliance with requirements imposed by the IRS, we inform
you that any tax advice contained in this communication, unless expressly stated otherwise, was not intended or
written to be used, and cannot be used, for the purpose of {1) avoiding tax-related penalties under the Internal
Revenue Cede or {2) premoting, marketing, or recemmending to another party any tax-related matier(s)
addressed herein.

file://C:\Documents and Settings\ag)\Local Settings\Temp\XPgrpwise\dABEA4 A Portland...  3/4/201¢



From: "David Lioyd" <iloyd@archetypepa.coms

Too Talex Jasgarman " <AQJ@portlandmaine.gove, "Rick Knowland " <RWK@par...
Date: &/25/2008 1:12 PM

Subject: FW. Great Diamond site

Attachments:  1T1x17 A-0.10 - Site Plan.dwg A-0.pdf

Fl

David Liovd

Archetype, P.A

48 Union Wharf

FPortiand, ME 04101

Phone: (207} 772-8022

Fax: (207) 772-4058

lioyd@archetypepa.com

hitip: /www. archety pe-architects.com <hitp:/www . archetype-architects.com/>

From: David Hickman {mailio: hickman@archetypepa.com]
Serit: Wednesday, June 25, 2008 12:58 PM

To: David Lioyd

Subject: Great Diamond site

David Hickman

Archetype, P.A.

48 Union Whatt

Portland, ME 04101

Phone: (207) 772-6022

Fax: (207) 772-4056

Hickman@archetypepa.com

<http:/Awww archetype-architects.com/> hitp./iwww.archetype-architects.com
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Alex Jaegerman - The Inn At Diamond Cove, LLC/Great Diamond Island

From: Kathy Larkin <klarkin@dwmlaw.com>

To: "rwk@portlandmaine. gov" <twk@portlandmaine.gov>, "agj@portlandmaine.g...
Date: 6/6/2008 12:16 PM '

Subject: The Inn At Diamond Cove, LLC/Great Diamond Island

CC: "nathan@batemanpartnersllc.com™ <nathan@batemanpartnersiic.com>

Attachments: Supplemental Conditions and Restrictions (2).DOC; Draft Conditional Rezoning
Amendment with attachments. PDI’

Ron Ward asked that | send you the attached Draft Conditicnal Rezoning Amendment and Supplemental
Conditions and Restrictions regarding Ft. McKinley. If you have any problems in opening or reading these
attachments, please contact us.

Kathy J. Larkin, Legal Assistant
Drummond

245 Commercial Street
Post Office Box 9781
Portland, Maine 04104-5081
207-772-1941

FAX 207-772-3627
klarkin@dwmlaw.com

Any statements in this communication regarding tax matters are not intended or written by us to be used, and may
not be used by any recipient of this communication, for the purpose of avaiding penalties that the Internal
Revenue Service may seek to impose. The Internal Revenue Service has issued requirements regarding the
formality and level of detail required in written analysis to be relied upon to avoid penalties; this communication
does not meet those requirements.

The infarmation transmitted herein is intended only for the person or entity to which it is addressed and may
contain confidential and/or privileged material. Unintended transmission shall not constitute waiver of the
attorney-client ar any other privilege. Any review, retransmission, dissemination or other use of, or taking of any
action in reliance upon, this information by persons or entities other than the intended recipient is prohibited. If
you received this in error, please contact the sender and delete the e-mail and any attachments from any
computer.

file://C:\Documents and Settings\aqj\Local Settings\Temp\XPgrpwise\4871D4FAPortlandC... 3/4/2010



Draft for Poridand Plaoning Board Pubkic Hearing - June 24, 2808

2008
AMENDMENT TO PORTLAND CITY CODE
SECTION 14-48 (ZOMING MAYP)

RE: CONDITIONAL REZONING OF FT, MCKINLEY

WHERFEAS,

WHEREAS,

Piamond Cove Homeowner's Associates (“DCHA™) is the record owner
and manager of certain land situated on the northerly portion of Great
Diamond Island within the project cormmonly known as the Ft. McKialey
property; and

in 1985 the Fi. McKinley property was rezoned by the City of Portland
through a Conditional Zone Agreement subject fo terms and conditions

reflected in that document entitled “Conditions and Restrictions” recorded

WHEREAS, -

WEHEREAS,

WHEREAS,

WHEREAS,

in the Comberland County Registry of Deeds in Book 8928, Page 264, a
copy of which is attached heveto as Attachment 1; and

on August 16, 2004, the Ft. Mclinley Conditional Zone Agreement was
first amended to further limit the use of motor vehicles at Fr. McKinley,
aftached hereto as Attachment 2 is a copy of the City Council’s Order and,
as Attachment 3, the Conditions referenced in that Order; and

The Inn at Diamond Cove, LLC has requested, with the prior consent of
DCHA, a second amendment to the Conditional Rezoning Agreement o
allow for its renovation and reuse of two buildings on the Ft. McKinley
property, namely the Double Barracks (Building 46} and the Hospital
(Building 19), together with the service area located on the designated
Open Space, consistent with the ferms and conditions referenced herein;
and

the Planning Board, pursuant to 30-A M.R.S.A. Section 4352, afier notice
and hearing and duc deliberation thercon, recommended amending the
Conditional Rezoning Agreement subject to the terms and conditions
contained and referenced herein; and

the City Council hereby finds and declares that said amendment would be
pursuant to and coasistent with the City’s comprehensive plan and would
satisfy the guidelines set forth in Section 14-145.13 of the Portland City
Code, for all of the reasons contained in the Planning Board’s Report
accompanying this Amendment;



NOW, THEREFORYE, BE IT ORDAINED BY THE CITY COUNCIL OF THE
CETY OF PORTLAND, MAINE, IN THE CITY COUNCIL, ASSEMBLED, AS
FOLLOWS:

THAT, the Zoning Map of the City of Portland, Maine (1958), as amended, on file
in the Office of the Director of Planning and YUrban Develepment
{incorporated into this code by Section 14-49) and partially depicted
below, governs said redevelopment of Buildings 46 and 19, and the related
service area, and, as amended, continnes to govern the Ft. McKinley
Project as shown on the attached fragmentary map entitled *Ft. McKinley
Property Zoping Map (Great Diamond Island)”, subject, however, io the
1985 Conditions and Restrictions as they have been previously amended,
and the Supplement thereto applicable to said redevelopment of Buildings
44 and 19, attached. :

INGERT MATD
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AHENDMENT T0 PORTLAND CITY CODE
SROTEON 14-4% CZONING HAD)
RE: CONDITIONAL REZCOHING OF PT. HONIMLEY

Diamond Cowe hszociates fs the Tecord owner of sertalin
land, with the buildings thereon, sltuated oo the northexly
portion of Great Biamend Island and commorly known g the
¥, McEialey properky: and

in the process of s copprehensive land use study and
rezoning OFf the Portland islands by the City, Diamowd Cove
hscocistes requestod thet a portion of sald property be
rezoned from the B-2 Residential %one to the IR-3 Island
rResidential Zone; and '

the Plspning Board, purseant te 10 K.R.8.a. Sectieon
AGG62{1101T}, and after mnotice ané hearing apd duc
deliberation thercon, recommended rezoning & portion of
the property as aforeszid, subject, hewever.. to certain
conditionsy and :

ghe ©iby Counsil hereby finds and declares that =zaid
eonditional rezoning would be perspant to and conslstent
with the City's comprehenslive plan and would catlsfy the
guidelines set forth in Ssetion 14-145.13 of the Portland
City Code, a1l far the rezsens containsd in the Planning
Bopard's réport sccompanying thig Amendmanty

NOW, THERZFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF

PORTLAND,

MAINE, IN THE CITY COUNCIL ASSEMBLED, AS FOLLOWS :

THAT, the Zoning Map of the City of Portland, HMalne (1858), a&

zmended, on £ile in the DEfice of the Director ef ¥lanning
and Urban Developnent (imcorporated inte this gode by
Becclon 14-43) be further amended as phown on the attached
fragmentary mep entitled “Fort Mekinley Property Taning
Map (Gresot Diamond Islandi™, subjact, however, €0 the
ronditions and Restrictions attached hereto.

(43}
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CONTTPIONS 4ND RESTRICTIONS

The follewing conditions and resirictions are Imposed by the
Clty of Fartiand (the City) on Dlawond Cove Aszooiabes {the Ownerd
as condibions of che rezening of the properiy described on the map
atrached hereto (the Premises) from the B2 Hesidential %one ko the
iE-3 Dzland Residential Zones

1. Bovelopment limited. ‘The development, use aznd scoupancy
af the Premises shall be Limited to one hondred thivty=-Fonr (134)
dwalling vnits and other pormitced uses, and uges acetessory chereto.
Ereept for the resonskructlon, rencvatien and repalir of existing
buildings and structures, and the construction of wminor addicions
and improvegents  thereto, there shall be no constrgetion o
davelopmant of sny new principal beilding or structure on the
Premigses. Rll portlons of the Premises identified on the map attached
hereto &5 open space shall be dedicated and reserved a5 such in
perpetuity.

2. Completion of development. The development of ¢he Premizes
a8 afcresaid ahall be substantially completed within three {3} years
after the issuvance of all licenges, permits and approvals reguired
znd requiring final action by any administrative agensy, board or
eommivaion, including but not limited to sehdivision, site plan and
site logation of development approvals. but noet inciuding building,
plumbing, electrieal or similar permits, which ticenses, permits and
approvals shall hereafter be diligently pursuved; provided, however,
that the time for performance herewnder shall be extended for the
time during which performance iz delayed by reasons wholly beyond
the CGwoer's soontrol, including but not limited to strites, lock-
outa, labor dlsputes, inability to procure materials, faileure of
power, riobs, war, insurrection, administrative or judicial delay
and similar reasens, hut not ircluding financial hardship or business
condivions; provided, further, that the Planning Reoard may, after
notice and haaring, exktend the time for performance hereundee for up
to one {1} additional yemr if fe finds that aubstantial progress has
becn made toward completion, and that there is a rezsonable likelihood
of substantial completion within the time g extended.

3. Hainktenance of streets, walks and landings. ARl streets
and ways, walks and pedectrian rights of way., and landings, flests
and docks on the Premises, including bet net limited te thoss to
which the public has a right of access, ghall be kept reasonably
sale and paszsabie at 21l times, ineludisg hot not limited to the
off-scason or winter months; and ak the Owner's eupense; provided,
howsvet, that the City may, from time tn time, designate such ateas
as need not be kept cleay of iee and snow when or where, in igs
opinion, tha publie health, safety and welfare 4o not reguire it
provided, further, that in the svent that the Owner fails to perform
any obligation hereunder, the City may, after giving actual notice
to the Owner and a reasonable time bo perform, enter vpon the Promises,
or any portlon therest, and take such reasonahle steps, ipcluding

{441}
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but not limited to the soxercisze of seli-help, a8 to 10 may szeon
necestary or appropriate o parform the same, the vost of whick ghall
be relsmbursed in full by the Owner upon domand.

L Maintenance of wtilitpies, BIl wtilities end velated
infrastructure and improvemenks on the Premises, {ncluding but not
limived to woter, powor, communications, sewers and drains, surface
drainage ways, street lighes oand hydrants, shall be hept fully
gperational and in gocd repaic 3t all cimes, including but not limited
to the off-season or winter months, and at the Ownor®s expensor
provided, however, that in the event that the Gwner falls te porfors
any obligatien hereunder, theo Clity wmay, after giving actual notice
to the Owner and & reasonable bime ko perform, enter upon the Pramises,
of any pertien thereof, end take such reasonzble steps, imncluding
but not limited to the erercise of gelf-help, a3 ko it may scem

NeCTESELY of appropriate tn perform the 2ame. the cost of which shall

be relmburted in full by the Owner upon damand.

8. Disposal of senltary waste. A#ll sanltsoy waste generated
of the Premises shall %e collected and disposcd of on the Promises
by mesnz of & community sewer and srcondary treatment system which
complies with all spplicable federal, state and local regulations,
and at the Ownar's sxpense, Do .

. Disposal of s=olidg waste. &1l solid waste generated on the
Premises shall be collectesd and dispozed of on the mainland or if,
In the City's opinlon, it would not ereate an unreasonable burden
thereon, Bt & municipelly-operated island selid wasto disposal
farility, in 2 manner which meecks all applicable federal. state and
local reguircements; and at the Owner's expense.

7. Fire protection, sublic safery and emergenay services,
Before ocoupancy of the Premisos, Or any portion theceol,; the OWneT
shall, at lts own expense, provide bo the City:

{8} & fully equipped “"Duint truck™, so-celled, or i$ts
equivalent, for fize protectioh purposes, which vehlcle,
whether new or used, shall conform to City specifications
and be leased to the City under a writton net lease-purchase
agreement in a form mutually satisfactory &o the parties
and svpon commercially reasonable terms, at the end of which
lease term title te said wvehicle shall be transfeorred to
the City Eree and clear of all liens and encumbersances,
and at ne additional charge;

(vl 2 fully equipped mulri-purpose truck van, for public safory
and emergency purposes, which vehiclie, whether new or used,
shall confeorm ko City speeifications and bn leased to the
City for tty useful Life under & written net lease agreament
in g formmutually satisfactory to the parties and providing
for, ameng other things, annual leasc paymentz In the
amount of are dollar {51.08}; and
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fo} a bullding or buildings, or portions thereof, suitahiy
lovated on the Bremises, for permanent malntonance and
stecage af sald vehicles end rolatasd FppEratys  and
aeguipment , and housing of at least two {2 City personnel
associated therewlth, which FTacility shall conform o Cigy
specifications ané be leased to the City under a algapy-
nine {8%) vear written net lease sgreoment inm 5 form
mutually satisfactory oo the parties and providing fer,
ameng other things, annusl lease payments in the amount
of one doilar f$L,00), sna delivery of posscssion on g
Teuen-kor® pasig,

Upon the City's occupancy of said facility, the Owner ghall, at itg
awn expense, provide at a2ll times thereafter number, rot to exceed
twe {3}, of gralifiod private pergonncel aqual to the number of Cigy
peraonnel then assigned thereto, which private pevsonnel ghall he
©n the Premises and avallsble at atl clmes on an oh~call basis eo
ansist sald City personnel in the rendering of fire protection,
public safety and emergency services on or Lo the Prenises; provided,
however, that nothing Yerein shall constitute any cepresentation or
commitment by the City to provide any particular level of staffing
or gervices. Said private porsonnel shail we trained and equipped
for auch purposes by the City and ak its expense, and ghall be under
Lhe direction and Supervision af guthorized City persoanel at all
Eimos whila se engaged; provided, however, that in no cese shall
safd grivate personnel be deomed agents o employees of the City for
any purposa, including bet not 1imited te torkers® conpensation,
unemployment edmpensation, tort claime LiabBility and eollective
bargaining; provided, Eurther, that notwithstanding the foregaing,
in the svent that the City is heid liable for apy claim arising out of
Or relating to any sttions of said private personnol, which actions
were not pursuznt te snd consistent with the directions of avthorized
City porgonnel, the Owner shall indemnify and save ferewer harmloecs
the City froem and pgalnat any and 311 swoh claims.

8. Water tranzportation aervice. The Owner shall gse ibkg best
efforts to secure from the Casco Bay Island Transit Distriot year-
found comman carrior water transportation servicee to, from and hebwean
the Portland waterfront and Diamond Coge via & suitable docking
facility on the Premises and on a sehedute to be estahlished By tha
carriet based upon passengaer demand: provided, howaver, that in.the
event that such serviees iz or at any time becomes unavailahle, the
Owner shall, at its own opxpanse, provide anm aquivalent alternative
Lo such gervice, subject only to the appenval thereof by the publie
Urilities Comminsion, or such other regulatory authoriiy havipg
jurisdictian thereof,

%. Restrictions on metor vahiclan, FExcept for vehiclag uned
primarily for constraction, mainkenanco, service and the common
transportetion of goods and prasengers, and fire protection, publice
safety and amergengy vehicles, no mokor vehicles, as defined in e
M.f.5.A. Section L{7}, hut including snowmobiles, shall ha operatad
or stored, temporarity or otherwise, on Ehe Promisesn,

{18}
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16. Applicabitity of other laws. The development, use and
oucipancy of the Premises shail be subjeet to all other appticable
laws, ordinances. voegulations and requirements of the City as thoy
wmay Frowm tiwms to wime exist, and neither thens oconmditions or
centrickions nor the parformancs of any obligstion hareunder shall
constituks complianee thepswith or prevent the anfercoment thereof,
any wlolatlon of which ghall alse conntituke a breach ef these
conditions and restrictions, any bresch of which shall also constitute
g vislation of Chapter 14, Agticle ITT [“ening} of tha Fortland Clity
Code.

il. Suecessors hound. These conditions and restrictiens shall
Bind the Dwher, [t successors and assigns, of or bto the Premisesn,
ar any portion thereof or any interest thereln, incleding but not
limited to any secarity interest, and any persoen in pessession or
gceupancy of the Premises, or any portion thereof, and shall ingco
to the benefit of and be enfarceable by the Citvy. The Guner shall,
2t its own expeonse, record 3 copy of these conditions and restrictlons
in the Comberlend County Registzy of Deeds, and ghall, by deed.
cavonant . declaration of condominium or other recorded or recardable
instruments, a&s appropriste, enswre that these conditions and
restrictions arve enforceable by the City against all such sececessors,
gssigns and persons., Hothing heraln shall be deemod to Limit the
Dwner's right of alicnability of the Premises, ar any portion thereof,
subject to these conditjons and restrictions, which conditiong and
rectrictions zhatl run with the land and bBe binding upon the Guwner,
its successors and assigns, & their interests wmay &ppear.

12, Ho relianee or estapne)l., Wothing in these conditions or
restrictions shall constitute any tepresentation or commitment by
the Tity tor rebain the zoning olasslfication of the Frewmises, or
shali entitie the Owner to rely thereon for any purpose, or shail
estop the Uity Frow any future rezoning or exercise of other authority
wi respact to tho Premises. Hothing herein shall be deomed to
pr  lude the Owner from petitioning the City for any future rezoning
of zhe Premisng ot other property in tha viclnity thereof; praovided,
however, that nothing herein shall constigute any réepresentabion or
gommitment by the City Lo geant guch a pekitlon or otherwise ack
thereon,

17 Breach. 1Is case of any breach of these conditlons and
restrictieons, and except as otherwise herelnbefore provided, the
City shall, after giving weitten notice to the Ownat and a reasonable
time b0 aure hok bo exceed six (6) wmonthe, refer the zame &0 the
Planning Board, whigh shall, after notice and hearing, make a
recommendation to the City Council whether to rerone tha Pramises,
or any portion thereof, which recommendation shall be advisory only.

14. Deglacation of invalidivy. Tn the event khat these
conditions and restrictions, or any porticsm thereof, are declared
invalid for any reason Wy a court of comortent Jjurizdiction, the
ity shall invoke the same procedure as hereinbefore provided fer

~breach of thene copditions and restrictions, :

(47}
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15. Remedies not impaired. Mo fallure.or delay By the City
to enforoe any of these condltions and restrictions shall impair any
remedy available For breach hareef, or constitute s walver of or
acguisgcencs in any bhreach hoereof, the remedies for which shall ba
cumdlative.
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ATTACHMENT 2
Order 33-04/05

{siven first readmg: 8/2/04
Amended and Passed: 8/16/04 6-0 {Geraghty, O"Donnell, Cohen absent)

AMENDMENT TO CONDITIONAL ZONE AGREEMENT
REFERENCED IN ORDER 42-84/85
RE: CONTRACT FOR REZONING FOR PROPERTY
IN THE VICINITY OF
BIAMOND COVE/GREAT DIAMOND [SLAND

WHERKAS, on Juiy 13, 1985, the Portland City Council approved a Conditional
Rerzomng of properly located on Great Diamond Island, formerly known as Fort
MecKinley (hereinafter sometfimes referred ic as the “Site™);

WHERKAS, on May 18, 2004, the Diamond Cove Homeowner’s Association
filed an application to amend the Condifional Rezoning fo allow electric golf eavls {0 be
operate exclusively within the Site;

WHEREAS, on Jaly 20, 2004, the Portland Planning Board recormmended the
approval of the amendment to the Conditional Rezoning conditioned on some further
limitations with regard to number of allowed golf carts and further provisions regarding
enforcement; and ]

WHEREAS, the City Council hereby finds and declares that {he said
amendments to the Contract Rezoning would be pursuant to and consistent with the
City's Comprehensive Plan;

NOW THEREFORE, BE I'T ORDAINED by the City Council of the City of

Portland, Maine, in the Council assembled, as foliows:

ChTenmporary Internet Files\ Temporary Dbomen FleOLEG30MIT2004 doc
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section 9 and Section 13 of the Contract Zone Agreement in Crder 42-84/85 ig

bereby amendad as follows:

Sectionr 91 Restrictions on motor vehicles. Except for vehicles used primarily for
construction, mamtenance, service and the common (ransportation of goods and
passengers and fire protection, public safety and emergency vehicles, no motor vehicles,
ag defined in 29-A MLR.S A, Section 101{42), but inchuding snowmobiles and all-terrain
vehicles, shail he operated or stored, temporarily or otherwise, on the Premises; provided
that nothing contained herein shall be deemed to rostrict electrically powered golf carts,
neighborhood elecirical vehicles, electric personal assistive mobility devices (afk/a
human transporters), low-speed vehicles as currently defined in 29-A M.R.&.A. Section
181, or any similar vehicles,

FEach umt is entitled to ope vehicle (ie. electrically powered goif cart, neighborhood
clecirical vebicle, electric personal assistive mobility device [a’k/a human transporter],
low-speed vehicle as currently defined in 29-A M.R.S.A. Section 101, or any similar
vehicle) but in any event, the total number of such vehicles on the Site shall not exceed
eighty-two {82).

Within gixty (60} days of approval of this amendment by the Portland City Councii,
Dnamond Cove Homeowners Association shall file a transportation management plan
with the City’s Planning Authority that includes but is not limited to a description of the
process for allocating wehicle permis, a deseription of the means and methods of
providing transpostation for the disabled on the island; a rvestriction that confines
permitted vehicles to established roadways that are presently within the Association
property; a description of available common transportation service vehicles and how they
will be managed for the needs of residents and visitors; and a description of how
construction, supply-delivery and service vehicles from outside the island including barge
ingress and egress routes to the island are managed.

1This paragraph is otherwise governed by the terms and conditions contained within the
attached document entitled “Conditions Restricting Use of Diamond €ove Motor
Vehicles Outside of Diamond Cove” which document is incorporated by reference.

13. Breach. Inthe event DUCHA or any successor should fail to utilize the PROPERTY
in accordance with this Agreement, or in the event of DCHAs breach of any condition(s)
set forth m this Agreemeni which differs from the provisions of Portland’s Land Use
Code which would otherwise be applicable to property situated in the IR-3 zone, the
CITY may prosecute such violations in accordance with 30-A MR.S.A § 4452,
MR.Civ.P. 80K, or in any other manner available by law and seek the remedics
authorized by that law. '

O Temparary nternet Fites\Temperary Interiet Files QLR EINGDIZ004 dow
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In addition. if such enmforcement action should result in a finding that DCHA has
breached the Agreement, then cither the Portland Planming Board, or at the request of the
Planning Authosity, or the City Council on its own initiative, may act cither to modify the
Agreement or to rezone the PRGPERTY.

ChTemporary Internet Fites\Temporary Internet FilesMOLKs30WG IH2004 . Joc
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ATTACHMENT
Londitions Restricting Use of Diamond Cove Meotor Vebicles
Cratside of Diamond Cove

No vehicle shall pass from Diamond Cove to the southerly part of Great Diamond
Island, except as permitted herein. DCHA will take the following steps to
enforce the exisling restrictions on motor vehicle waffic entering or exiting the
southerly houndary of the Diamond Cove property:

(a) BCHA will immediately close and lock the so-called “lower gate™ at the
Diamond Cove property line on West Shore Drive, to prohibit vehicular
tvaffic from entering or exiting through this gate. DCHA will place a
means lo open this gate with first responders on the island, selected five
company officers, and the fire iruck and ambulance to ensure that the gate
can be opened quickly tn an emergency. Said means will be subject to the
approval of the Portland Fire Chief or his designee. DCHA will also
provide the City’s Department of Public Works with a means o open this
gate for the purpose of accessing any facility within the Diamond Cove
property used by DPW pursuan{ (¢ an agreement with DCHA.

(b} DCHA will secure the so-called “apper gate” on Diamond Avenue in the
same manner as the lower gate.. Only a pedestrian access gate shall
remain permanently open.

(¢} Only vehicles used primarily for construction, maintenance, service and
the common transportation of goods and passengers, and {ire protection,
public safety and emergency vehicles, (hereinafter sometimes referred to
as “Exempted Vehicles™) will be provided by BCHA with the means to
open the lower gate and/or the upper gate and only these vehicles may
pass to the southerly part of Great Diamond Island. DBCHA will arrange to
open the lower gate for these vehicles in order to use the barge kanding on
BCHA property from which these vehicles may pass to and from the
southerly part of Great Diamond Island or remain within the Cove
pursuant to Cove regulations.

{d) DCHA will 1nstilute a regis(ration and approval process for Exempted
Vehicles that are permitied to open the lower gate and/or the upper gate
and exit the southerly boundary of the Diamond Cove property. Vehicles
approved by BCHA must also be approved by the City Office of Code
Bnforcement. If DCHA determines that an application mcets the
definition of Exempted Vehicles set forth in Section 1{c) above, then



(e}

&)

{(g)

DCHA may provide the operator with a key and 4 prominent exemption
decal provided by the City shall be placed en the vehicle, Any such
operator will be required to sign a statemont (a) agreeing that the key
would be used only with the specified vehicle and onldy for the specified
cxempted purpose, and {b) acknowledging the right of DCHA and the
City to impose fines and to revoke gate privileges for viclations of the
foregoing use restrictions. DCHA will identify any such approved
operator/vehicle on a list of exemptions (o be kept on file af the office of
the Diamond Cove sﬂe manager (currently Dirigo Management Company,
One City Center, 4™ Floor, Portland, Maine), which list and any
amendments thereto shall also be provided to the City’s Office of Cade
Enforcement.

Notwithstanding any other state or local law, any non-exempted vehiole
must be

anrually registered with the City and must display in a clearly visible
marmer a license plate provided by the City with a clearly visible number
in the same manner and lecation required by State law for license plates
on motor vehicies. DCHA shall provide the City with a list containing the
names and addresses of the registered owner of each such vehicle and the
ficense plate number of the vehicle within thirty (30) days of the date upon
which the Council approves the amendment to allow golf carts in the IR-3
zone and withn ten {10} days for any subsequently registered vehicles.

BCHA will levy fines for vielations of the forcgoing restrictions,
consistent with the Diamond Cove Declaration, in cases when an operator
of a motorized velucle of any kind (including golf carts and electric
personal assistive mobility devices, a/k/a human transporters) is found to
pass south of the southerly boundary of the Diamond Cove property for
any purposc other than those set forth for Exempted Vehicles. [ the
event of apparent violations, the site manager will be directed 10 send a
letter identifying the date and time in question to the holder of the key and
notify the City. The holder of the key will have the opportunity to respond
to explain the circumstanccs of the boundary crossing. Non-conforming
crossing of the gate would result in a penalty, imposed by the DCHA
Board on the holder of the key. nitially, penalites weuld be as follows:
First offense — $50 fine; second offense - $100 fine; third offensc — $200
fine and revocation of crossing privileges. Nothing in this paragraph shail
be construed ot applied to prevent the City from bringing separate
enforcement actions for violations.

Any other languags in this contract zone agreement not withstanding such
violations may, in the City’s discretion, be prosecuted as Land Use
violations pursuant to 30-A M.R.S A. § 4452 and Rule 80K of the Maine
Rules of Civil Procedure. In all cases the registered owner of a non-
exempted vehicle shall be

16
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tiable for any violations and sanctions unless the registered owner
provides clear

and convineing svidence showing that the use at the time of the viclation
wWas

unanthorized by him or her,

{h} DCHA will wimediately provide notice to all of its members ofthe
faregoing policies and procedures.

Mothing contained herem shall be deemed to grant any third party rights. Without
lomiting the generality of the foregoing, nothing contained herein shall be deemed
to entitle any third party with the means of opening either the upper gate or the

lower gate without BCHA approval,



SUPPLEMENTAL CONDITIONS AN RESTRICTIONS
BUILDINGS 46 (“DOUBLE BARRACKS”) AND 19 (“HOSPITAL™)
FI. MCKINLEY, PORTLAND, MAINE
SJUNE , 2008

The following supplemental conditions and restrictions are imiposed by the City of
Portland (the “City”) on that portion of the Ft. McKinley project ("Project”) comumonly
known as Buildings 46 and 19, together with the ancillary service area, all as depicted on
the map attached hereto as Attachment 1 ("Premises™), as conditions of the rezoning of
the Premises at the request of The Inn At Diamond Cove, LLC (“I1DC”), and consented to
by the Piamond Cove Homeowners Association (“DCHA™):

1. Existing Conditions. The Prcmises arc a portion of the development
commorly known as Fi. McKinley, Great Diamond Island, Portland, Maine which is
subject, inter alia, to those Conditions and Restrictions recorded in the Cumberland
County Registry of Deeds 1n Book 8928, Page 263, as amended by Order of the Portland
City Couneil on August 16, 2004 relating to ground transportation in and around the
Project (collectively, the “Existing Conditions and Restrictions™).

2. Supplemental Conditions and Restrictions. Notwithstanding the terms of
the TR-3 zoning text otherwise applicable to the Premises, and the Existing Conditions
and Restrictions, those buildings designated as Building 19 (“Hospital™) and Building 46
{“Double Barracks™), the imimediate grounds attendant thereto and a portion of the Open
Space, all depicted on the site plans dated June , 2008, all may be redeveloped into
individuatly owned and fully cquipped condominium units, sometimes known as
“hotelominiums” and a supporiing pool/services area on the Open Space.
“Hotelominium™ s defined as privately owned residential condominium units (with
kitchens) located within a structure that offers reasonable and customary on-site hotel
services which are limited to the unil owners, their guests, tenants in residence and
members of the DCHA. The Hotelominium unils may be rented (in whole or in part by
virtue of attached bedrooms capable of being independently rented through a “lock out”
systern {rom the remainder of the unit) for varying durations to the gencral public through
a centralized hospitality vendor. The Double Barracks may include up to a maximum of
twenty (20) hotelominium units and the Hospital may include up to a maximum of twelve
(12) hotelominium units. The unils coniained within the Double Barracks and the
Hospital buildings shall become members of a separate condominium associalion
established for these two rehabilitated buildings, and cach unit will also be considered a
“lot” within DCHA, subject 10 all of the applicable restrictions, covenants, conditions,
assessments and the like of both DCHA and the newly-established condominium
association.

The lots (individual residences) which have been renovated and [or which a
certificate of occupancy has been issued by the City arc depicted on Attachment  ; the
Double Barracks and the Hospital, both ol which may be renovated, are depicted on
Attachment . The approved rehabilitation may include construction of a new



swimming pool and related guest services building on that portion of the Open Space
depicted on the site plans, s copy of the relevant portion of which appears as Attachment
_ hereto. The recording of the within Amendment shall be deemed to supplement the
Conditions and Restrictions vecorded in Book 8928, Page 263 and the “Dedicated Open
Space Flan™ attached thereto as an Exhibit.

3. Disposat of Solid Waste. All solid waste generated on the Premises shall
be collected and disposed of privately, with temporary storage of such waste being
handled within the building and disposed of in accordance with all applicable regulations,
codes and laws; provided, however, that the Premises shall not be precluded from making
arrangements with the City of Portland or other public entity for the storage and disposal
of its sclid waste,

4. Fire Protection. The Double Barracks and Hospital buildings shail be
fully sprinkled and have installed, and at all times functional, a firc alarm system
operative prior to the issuance of any certificate of occupancy for the respective building.

3. Iransportation Services. The Owner/Manager of the Premises shall use its
best efforts to secure from the Casco Bay Island Transit District year-round common
carrier water transportation service to, from and between the Portland waterfront and the
Diamond Cove Pier (or barge landing where appropriate {or passengers and/or cargo) on
a schedule to be established by the carrier based upon passenger demand; provided,
however, that in the event that such service becomes unavailable, the Owner/Manager
shall provide an cquivalent alternative to such service, subject only to the approval
thereof by the Public Utilities Commission, or such other regulatory authority having
jurisdiction thereof.  The Owner/Manager shall also provide suitable ground
transportation from points of disembarkment within the Project to the hotelominiums.
The Owner/Manager shall not provide motorized ground transportation off the Ft.
McKinley Project site and all such transportation shall strictly conform to all existing
ordinances, rules and regulations concerning travel ouiside of the Project site to the
public pier at the southerly end of Great Diamond Island. All purchasers of units at the
Premises shall receive specific notice of the applicable rules and regulations, including
the potential sanctions for failure to comply.

6. Interpreiation; Conflicts. The within conditions and restriclions are
intended to supplement the existing Conditions and Restrictions and amendments thereto,
all of which shall remain in full force and effect except as modified herein or as may be
modified by further amendment or ordinance duly cnacted by the City of Portland. In the
event of any conflict between these Supplemental Conditions and Restrictions and the
pre-exisling Conditions and Restrictions, as amended, these Supplemental Conditions and
Restrictions shall control.
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Alex Jaegerman - fon At BC

Erom:  Ronald Ward <mmw@dwmlaw.com>

To: "Penny Littell " <PL{@portlandmaine.gov>, "Alex Jacgerman " <AQI@poriland...
Date: 6/5/2008 5:106 PM

Subject: Inn At DC

CC: Nathan Bateman <nathan/@batemanparinersiic.com>, Kathy Larkin <klarkin@dw...

The redrafting of the Zoning Amendment document and Supplementat Conditions and Restrictions will be
cornplete tomorrow and 'l then forward the drafis to vour for review. When you're ready, we can sit down and
discuss the form and the substance. The following is 2 heads up to give you a jump start on reviewing those
documents:

You'li receive the documents in a clean, final format. Trying fo black line what | received which was also black
fingd makes the document difficult to read and interpret. We'll black line the next versions.

You'll receive 2 documents tomorrow, one the text of the Zoning Amendment and the other a Supplemental
Conditions And Restrictions. As an initial matter, I'm only aware of cne Amendment to the C&R document, that
being the 2004 Crder relating to golf cart wars. 8¢ the current effort would be the 2d Amendment. There have
been interim Amendments to the General Declaration by the developer, but those would not be relevani to the
zoning document. If there other formal City Council amendments that I'm not aware of, we can add those. That
Amendment document will serve (6 bring the record current on what the formal amendments have been.

The 2d document is the Supplemental C & R. Trying to fold into the historic document what's relevant to the
current application is extremetly difficuft and confusing. ! think much clearer and usable to simply create the
Supplement which is project- specific. i've made changes therein which are more than just form that you'll want to
consider, primarily the following:

The initial draft referenced a zoning interpretation that through lock- cuts, the # of units for the Double Barracks is
34. tdon't know where that interpretation comes frem (for zoning purposes, it may be correct) but it will fend to
confuse the issue on the more important issues of DCHA approval and assessments. DCHA, following a format
vote last summer, approved up to 22 units in Building 46. References to 34 units is misleading. Further, the
understanding is that the DCHA and condo assessmenis will be based upon the # of units regardiess of iock-out
capacity. After all, the units need not be rented, can be used by the owner (¢r renter) as a contiguous whole or
need not be used at all. It is unworkable for a unit to be considered something between 1- 4 units, for example.

The zoning interpretation may be correct, but it need not be stated in the Conditions to be binding. The City is not
imperiied by not making this reference.

Wastewater- not dealt with. The original C&R accurately state the chligation and we'll either convince DEP that
we're correct for our sile plan approval, or we have no chance of convincing the City. That evaluation will be
made on the basis of # of bedrooms which is not affected by the lockout arrangement.

Solid waste- we don't know where that will end up, now or later, o 've built in flexibility.

Transporiation-  our Project will direct all water fransportation to our end of the Island. When there, we expect
our common carrier to provide the transportation to and from the units. All our unit owners, guests, etc will be
apprised of the restrictions on motor vehicle traffic. Having said that, we are obliged to be members of DCHA and
to pay for that privilege. it is unworkable and unjustified to penalize these unit owners if they comply with the
DCHA rules, as they may be further amended.

Finally- I'm aware that the Planning Board asked for an "updated document”. If they'd reflected upon that, they
probably would not have asked. Occurs to me that one could annotate the original C&R document to provide
ready reference to what has changed, either by formal Council aciion or otherwise. If, after you read what |
forward tomorrow, vou want me lo take a hack at that, I'll do so. My only reservation is that i've been off the
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fstand for al least the last 5 years and may not know all that has happensed.

Besat- Ron

Ronald M. Ward, Esa.

Drumimond YWoodsurn & MacMahon
PO Box 9781

245 Commercizl Streat

Forfland, ME 04104

207-772-1941
207-772-3627 (fax)
rward @dwmiaw.com

CONFIDENTIALITY NOTICE: This email message s confidential and is subject to the attorney-client privilege
and to every other applicable privilege. If you are nat the intended recipient, please reply to the sender that this
message was misdirected, delete this message and do not retain any copies. The sender and the intended
recipient do not waive any privilege by reason of any inadvertent misdelivery ¢f this message.

IRS CIRCULAR 230 DISCLOSURE: To ensure compliance with requirements imposed by the IRS, we inform you
that any tax advice contained in this communication, unless expressly stated otherwise, was not intendead or
written to be used, and canriot be used, for the purpose of (1) avoiding tax-related penalties under the internal
Revenue Code or (2) prometing, marketing, or recommending tc another party any tax-related matler(s)
addressed herein,

tile://C:A\Documents and Settings\agi\Local Settings\Temp\XPgrpwisc\d871 4] PortlandCi...  3/4/2010



From: Ronald Ward <mw@dwimlaw.coms>

To: ‘Alex Jzegerman ' <ACLI@portlandmaing.gov>
LI 0% "Rick Knowland © <RWK@porilandmaine gove>
Date: 6/472008 1:29 PM

Bubject: RE: Re: Inn At Diamond Cove

Rick did leave & message for me. Thanks to all.

Raonald N. Ward, Esc.

Crummond Woodsum & MacMahon
PO Box 8781

245 Commercial Strest

Fortland, ME 04104

207-772-1941
207-772-3627 (fax}
rward@dwnlaw.com

CONFIDENTIALITY MOTICE: This email message is confidential and is subject to the attorney-client
privilege and to every other applicable privilege. If you are not the intendad recipient, piease reply o the
sender that this message was misdirected, delete this message and do not retain any copies. The
sender and the intended recipient do not waive any privilege by reason of any inadvertent misdalivery of
this message.

IRS CIRCULAR 230 DISCLOSURE: To ensure compliance with requirements imposed by the IRS, we
inform you that any tax advice contained in this communication, unless expressly stated otherwise, was
not intended or written to be used, and cannot be used, for the purpose of (1) avoiding tax-related
penaities under the internal Revenue Code or (2) prometing, marketing, of recommending to another
party any tax-related matter(s) addressed herein.

----- Qriginal Message--—

From: Alex Jaegerman [matlio: AQJ@portlandmaine.gov]
Sent Wednesday, June 04, 2008 1:18 PM

Ta: Ronald Ward

Cec: Rick Knowiand

Subject: RE: Re: Inn At Diamond Cove

Hi Ron. I'l have to ook up the rogue table/text iftem to see what you are referring to. | did note that one of
the proposed clauses about access is not in the text version | sent you, but we can talk more about that
when we meet.

On the 127 Marginal Way, Rick and | just met and discussed your letter.
We are disposed to agree wiih your case statement. We are meeting with Marge this afternoon to
confirm that this is a reasonable interpretation, since it is & zoning guestion.

| have a call in to you on this, but no need ta return. [l try to get back to vou later this afterncon, or Rick
will.

Ale x

>>> Ronald Ward <mw@dwmlaw.com> 6/4/2008 1.08:21 PM >>>
Yes, that's it. | missed your first attempt- thanks.



P.%. This version does not include the rogue table/ texd appearing in the staff report, noted earlier. |
assume that to be a copying glitch and whatever | send back will not deal directly with that sincs | think it
was a mistake.

Ron

Ronald M. Ward, Esq.

Drummond Woodsum & Machishon
PO Box 8781

245 Commercial Street

Portland, ME 04104

207-772-1941
207-772-3627 (fax)
rward@dwmiaw . con

CONFIDENTIALITY NOTICE: This amail message is confidential and is subject to the attorney-client
privilege and o every other applicable privilege. If you are not the intended recipient, please reply to the
sender that this message was misdirected, delete this message and do nof retain any copies. The
sender and the intended recipient do not waive any privilege by reason of any inadvertent misdelivery of
this message.

IRS CIRCULAR 230 DISCLOSURE: To ensure compliance with requirements imposed by the IRS, we
inforrm you that any tax advice contained in this communication, uniess expressly stated otherwise, was
not intended or written fo be used, and cannot be used, for the purpose of (1) avoiding tax-related
penalties under the Internal Revenue Cade or {2) prometing, marketing, or recommending to another
party any tax-related matter(s) addressed heregin.

-——--Qriginal Message-—-—--

From: Alex Jasgerman [mailto: AQJ@portlandmaine.gov]
Seni: Wednesday, June 04, 2008 12:06 PM

To: Ronald Ward

Cc: Rick Knowland

Subject: Fwd: Re: Inn At Diamond Cove

Ron, | had sent this to you last week. |s this what you need?
alex.

Alexander Jasgerman, AICP
Planning Division Director

389 Congress Street, Suite 400
Portiand, ME 04101

Phone: (207)874-8724

>>> Alex Jaegerman 5/29/2008 5:49:26 PM >>>

Ron: attached is & draft of the Cond's & Restrictions as proposed ta be amended, except that the
proposed language al the end of paragraph 9 is missing. | don't know if you have this, orif it woulg be
helpful to you for drafting purposes, as we had discussed.

Alex.



Alexander Jaggerman, AICP
Planning Division Director

389 Congress Street, Suite 400
Portland, ME 04101

Phone: (207)874-8724

>>> Ronald Ward <mw@dwmiaw com> 5282008 11:07:27 AM >>»>

{ think the tabling motion was the correct move [ast night to give us time o focus upan both the formatting
and substance of the propesed rezoning document. | take the long view of these things, particularly with
this project. Now, 6 months from now, 5 vears from now, this needs (¢ be backed up by documents
which z disinterested 3rd party (banker, regulatory representative, buyer, ete) can pick up and understand
the deal as i applies to these proposed units. | think the curreni drafis do not yet get us there, it's
apparerit to me that the request from the Board that it be given a "singte, updated decument”

that brings everything together was hasty and does not properly take into account what a difficult (near
impossible) task that is.

We need to keep the momentum going and we'll paricipate in the redrafting in whalever way will be most
efficient. I'm thinking that we all sit down and discuss this after I've been given the relevant documents. |
was unaware that the original Conditions And Restrictions had been amended by the Council. That's 2
reccrded document and | asked the title people to tell me if any prior amendmerits on recerd and |
thought they reported no. Whatever, | need to see the documents now which form the basis for the
proposed changas to the original document, not caused by this Project.

The Board needs to understand that this is a compiex drafting exercise, much more sc than it appears 10
recognize. We can get there.

Ronaid N. Ward, Esq.

Crummaond Woodsum & MacMahon
P Box 9781

245 Commercial Street

Portland, ME 04104

207-772-1941
207-772-3627 (fax)
rward@dwmlaw.com

CONFIDENTIALITY NOTICE: This email message is confidential and is subject o the attorney-client
privitege and to every other applicable privilege. If you are not the intended recipient, please reply ta the
sender that this message was misdirected, delete this message and do not retain any copies. The
sender and the intended recipient do not waive any privilege by reason of any inadvertent misdelivery of
this message.

[RS CIRCULAR 230 DISCLOSURE: To ensure compliance with requirements imposed by the IRS, we
inform you that any tax advice contained in this communication, unless expressly stated otherwise, was
not intended or writien to be used, and cannot be used, for the purpose of (1) avoiding tax-related
penalties under the Internal Revenue Code or (2} premoting, marketing, or recommending o another
party any tax-related matier(s) addressed herein.



QUESTIONS AND ISSUES THAT NEED TO BE ADDRESSED
BY STAFF IN RESPONSE TO INQUIRIES FROM THE COUNCIL
ON THE GREAT IHAMOND COVE HOTELMINIUM PROJECT

FEmail To: Penny Littell, Alex Jaegerman, Fick Knowland, Fred LaMontaigne, Joc
Loughlin, Ron Ward at Drummond Woodsum, Tony Calcagni at Verrill Dana
Re:  Council inquiries or request for information for the Gctober 6% Council meeting

regarding Biamond Cove [otelminiwm project

I Councilor Mavodoncs

(1} What is the actual current available capacily at the waste treatment plant inside
the Cove (Planning)

(2} Arc the restrictions currently contained in the proposed amendments sufficient to
ensure that vehicular traffic won’t cross the island from the Cove to the public landing?
(Planning) NB: Jim Katsialicas has proposed more exacting restrictions that arve attached
to his letter,

a. Does the developer support or oppose the restrictions as drafted in the proposed
amendment? (Ron Ward)

Inn general, several councilors questioned whether the traffic restriction language
in the currenl proposal is actually sutficient to be binding in a meaningful way on
property owners within the Cove and those who will be using the hotelminium.

(3) What will be the impact of the hotelminium on City services: DPS, PFD and
PPDY (question posed by several councilors) (Mike Bobinsky, Fred Lamontaigne, Joe
Loughiin)

Pat another way, would the City need to increase its level of any of the above
services if the hotelminiur is approved?

(4) Does this proposed amendment constitute spot zoning or 1s it a conditional zoning
amendment that is consistent with the Comprehensive Plan (Sitc language) and legally
defensibic? (Penny Littell)

(5)  What is the current rental program within Diamond Cove for the existing units?
{Attorney Tony Calcagni at Verritl Dana)

(6) Would the proposed bar be allowed under DEP regulations and by the applicablc
zoning as a permitted use? (Planning)



{7y Is the proposal o eliminate some of the ROS space illegal under the current
controls and regulations governing uses and zoning within the Cove? NB Tony Calcagni
answered this question: the ROS issue raised by those objecting to the project is not
applicable to Phase 1 of the Diamond Cove development, which is the phase that we are
still in. The language cited by opponents in 7.3.2 of the declarations in which it is stated
that land in an ROBS classification shall remain in that classification forever is only
applicable to phase 2 of the proposed development.

Can Plamning condirm that he is correct that this is phase 1 of the development,
and what makes that sg?

{&) What is the impact of the lawsuit that was just filed on the action being asked of
the Council? (GCW)

(9) What was Joe’s authority for casting the City's votes in the condo association
vote to approve the project? (GCW)

Mary P: Please search or ask Mary C. about this issuc becausc [ believe that she
spotted 1t and we actually drafied an order that we sent to the Council for approval that
authorized him 1o cast these votes. If not, she may remember what we did to decide that
Joe could cast the votes and it may be reflected somewhere in the file.

11 Councilor Aglon

(10) What is the City’s obligation to enforce or comply with third party agrecments
between the developer and other organizations such as DEP and the Conservation Law
Foundation? (GCW)

Answer: none.

{11) How have we defined for the purposes of this application the terms “residential
hotel condominium™?

What is the difference between an apartment, a condo, a residential hotel
condominium and a hotel under our current ordinance scheme? Are they rationally
definitionally different?

(12)  What is the Couneil’s legal ability to impose fegal restrictions on someone’s right
to rent their property? (GCW)

(13)  What is staff’s response to the allegations by opponents to the project that people
already are not living up to or being held accountable for living up to existing conditions
and restrictions that have been in place for years?

(14)  What are those issucs that staff concludes are more properly focused on as part of
a site plan application before the planning hoard?



NB: I believe Rick Knowland’s memo already answers this question specifically.

I Councilor Leeman

{15y Whatis the specific role being asked of the Council in this case? (GCW)

(16} In relation to this application, does this appiication still have sufficient right title
and interest for this matter to be before the Couneil?

NEB: The backup documents do not contain what 1 believe is the latest extension of
our agreement with the developers under the purchase and sale agreement. That
document needs to be found, copied and attached to our responses fo these inguiries.
Mary P: talk with Mary C. as [ believe we approved this extension within the ast month.

{(17)  There are densily restrictions or requirements in both the 1989 agreement and the
1991 amendments. Which of these two legal documents controls the current density
requirement and how s that requirement met by the current hotelmimium proposal?
(Planming)

v Councitlor Skolnil

(18) What is the legal basis for the Council’s ability to impose transportation
restrictions or limitations in this case? (GCW)

Y Councilor Donoghue

(19}  Why is this matler before the Council as a contract zone? (Planning)

(20) Is condominium a defined term in the city ordinance, and il so what is the
definition? The same question [or hotels and inns. (Planning)

(21)  Are condos, hotels and inns allowed in other R zones? (Planning)

(22)  Can we prohibit types of vehicles on public roads, and in what circumstances?
(GCW)

Please get your responses to Mary P. so that she can compile them into one document in
fime to go out with the Council agenda for the October 6" meeting, 1.e. we need all of
these answers finalized and together by October 1¥. Thank you.
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Rick Knowland - Re: Water Transporiation for Diamond Cove / Condition 8 of the 1985 CZA

Agreement of to rezone the PROPERTY."

| amm currently representing, and have represented in the past, individuals whom the City has charged with relatively modest
violations of the Land Use Crdinance {particuiarly the Shoreland Zoning reguiations). The Cily has proseeded with zeai in those
enforcement aclions, sonsistenily rejecting propery cwners' attempts to justify the violations. iz impessible to reconciie the City's
apgressive prosecution of lesser land use violgtions with its unwillingnass to penalize DCHEA for violating a core provisien of the
1988 CZ4A by sending, each day, shuttie busses, vans, and frucks te meet every ferry that docks at the Siate Pier. DOHA's
flaunting of Condition 8, every day, 365 days per year, shows contempt not anly for my clients and their neighbors, bul for the Gty
iteelf. Contentpt aside, those viclations also are rapidiy destroying the unique character of Great Diamond Island that the 1985
CZA was desiunad so carefully lo preserve.

Thank you for your consideration of this e-mail, 1 look forward to haaring fron you.

Johin

Canfidentiality Notice: This communication is confidential and intended 1o be privileged pursuant to applicable law. This message is
intended only for the use of the individual or entity fo which if is addressed and may contain information that is privileged,
confidential and exempt from disclosure under applicable law. If the reader of this message is not the intended racipient or the
employee aof agent responsible for delivering the message to the intended recipient, you are hereby notified thal any dissemination,
distribution or copying of this communication is strictly prohibited. If you have received this message in eror, please nofify us
immediately by telephone (207)773-5851 and destroy any and all centenis.

IRS Motice: in accordance with LR.S. Circular 230 we advise you that any tax advice in this emall (or in any attachment) is not
intended or writter to be used, and cannot be used, by any recipient for the avoidance of penaliies under federal tax laws. Thank
you.

Co: Knowland , Rick
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June 19, 2008

The Portland Planming Board
City of Portland

389 Congress Street
Portland, Mamne 04101

RE: Application by the Inn at Digmeond Cove, LLC for Second
Amendment to Condifional Regoning Agreement for Fort
McKiniey

Dcar Chair Tevanian and Board Members:

This office represents Anthony and Judy Savastano, who own property
abutting Nancy Lane and the State Pier parcel on Great Diamond [sland. As a
general matter, the Savastanos do not oppose the hustoric preservation of the
Double Barracks and the Hospital for a more productive use such as the
proposed Inn at Diamond Cove (hereafter the “Inn™). However, the
Savastanos arc vitally concerned with preventing any increase in the adverse
traftic impacts from the Fort McKinley development.

For that reason, the Savastanos request that if the Planning Board
recommends approval of the proposed rezoming for the Inn, sich approval be
conditioned on a strict prohibition against the occupants' of the Inn using
motor vehicles — meludmg vehicles for the “common transportation of goods
and passengers” -- outside the Fort McKinley development.

To request such a condition should be unnecessary, because the
developer has effectively assented to such a prohibition already. In a
memorandum to the Planning Department dated April 29, 2008, the Inn at
Diamond Cove LLC made the following representation:

Following construction, all of our owners, guests and cmployces will
be...specifically advised not to utilize any off-site facilitics, including
the public pier at the south end of the Island. Over time 1t is possible
that the Project and DCHA will collaborate on certain transportation but

" In this letter, t use the term “occupants” as a short-hand expression for Diamond Cove Associates, the
Inn at Diamond Cove LLC, their employees, individual owners of the hotelminivm units, anyone
occupying the hotel units by permission or lease from the owners of those units, guests and invitees of
the foregoing persons, and anyone succeeding to the interests of those persons.

Celebrating Over 35 years of service!
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the Project will not be collaborating on any transporiation which exits
the Ft. McKinley site.

{emphasis added). Howcver, in Paragraph S of its most recent draft of
“Supplemental Conditions and Restrictions” for the Inn rezoning, the
developer suggests the following language to govern vehicular transportation
to and from the Inn:

The Owner/Manager shall not provide motorized ground
transportation off the Fort McKinley Project site and all such
transportation shall strictly conform to all existing ordinances,
rules, and regulations” concerning travel outside of the Project
site to the public pier at the southerly end of Great Diamond
Istand.

Because that proposed language could be interpreted as a retreat from the
developer’s April 29" memorandum, the Savastanos respectfully request that
the Planning Board rcject that language and instead adopt wording that
unambiguously precludes the Inn’s occupants from using velicles of any kind
outside the Fort McKinley Project site, even if those vehicles are “provided”
by the DCHA or other sources besides the Owner/Manager.”

The Savastanos request such language, not only to protect their peaceful
enjoyment of their home on Nancy Lane, but to protect the structural integrity
of Nancy Lane itself. During the proceedings that led to the 2004 Amendment,
the DCHA mdicated that the type of “cornmon transportation vehicles” it
rmght use were on the order of large SUV’s capable of carrying a small
number of passengers at a time. Afier the 2004 Amendment, DCHA purchased

? Although a relatively minor point, the cxpression “ordinances, rules, and regulations” is appropriate
because 1t does not include other sources of the vehicle restrictions such as regulatory approvals and
refated agreements.

® it is my understanding that the Diamond Island Association, ably represented by Attorney Jim
Katsiaficas, wilt be offering alternative wording thai would accomplish that result. The Savastanos
prefer the DIA’s proposed language, but would recomumend the Planuing Staff’s suggested wording as
a superior alternative to that contained iz the developer’s draft conditions. The most recent Planning
Staff proposal with which 1 am familiar adds the following language to Condition 9 of the 1985
Rezoning Agreement, as modified by the 2004 Amendment: “Moreover. and by way of further
regiriction, no owner or occupant of the Double Barracks or Hospital building shall be permitted to

utilize water transportation from the southern side of the Island uniess such occupant(s) walks to or

from the southern pier.”
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first one and then a second 20-seat bus of the size commonly used as airport
shuttles. Those busses begin arriving at the State Pier at 5:30 a.m. and
continue throughout the day until the last ferry leaves. They do so regardless of
whether the feiry 1s also providing service to the Diamond Cove Pier on that
day. Usually those buses arc accompanied by one or more pick-up trucks or
panel vans used to haul Iuggage and supplies brought by Diamond Cove
residents.

Ovweruse of Nancy Lane by the DCHA busses and accompanying trucks
has already left that dirt road pitted with large potholes and deep ruts, such that
Ahe narrow isthmus connecting the State Pier with the Island proper is suffering
from severe erosion. That damagce increases the risk of accidents on Nancy
Lane, impedes passage by emergency vehicles, and substantially undermines
the structural integrity of the road. It has become difficult for some pedestrians
to walk on the road. If 1s my understanding that the Public Works Department
ig currently seeking a remedy for repairing that damage, but has yet to arrive at
a workable solution.

It should not have come to this. When the City approved use of the
Island roads by “common transportation” vehicles from the Cove, it did not
intend that the use of such vehicles would increasc to the point where it would
cause fraffic congestion and excessive road wear, and would undermine the
City’s design that the Fort McKinley developments respect the pedestrian-
oriented character of the Island.

It must not be {orgotten that Scction 145 of the Land Use Code
establishes the following criteria for rezoning to IR-3 and for any development
within the IR-3 Zone:

o “IR-3 zones should not be established unless issues of municipal
services, including infrastructure...and police and fire services
and other municipal services can be appropriately and adequately
addressed.” Section 14-145(13){(c).

e “The project shall be designed primarily with a pedestrian
orientation to minimize the use of and dependency on private
motor vechicles.” Section 14-145.16(a).

The same emphasis on preventing significant vehicular traffic is found in the
1985 Conditional Rezoning Agreement, several regulatory approvals and
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permits issued for the Fort McKinley project, and the settlement agreement
between Diamond Cove Associates, Maine Audubon Society, the Conservation
Law Foundation, and the Island Institute dated March 2, 1989,

The August, 2004 Conditional Rezoning Amendment was conditioned
on DCHA submitting to the Planning Authority, within 60 days, a
transportation plan for managing, among other things, the Association’s use of
“common transportation” vehicles on roads passing through the southerly part
of the Island. DCHA did not submit even a draft transportation plan for
scveral months, and four years later, the Planning Authority has vet to approve
--the transportation plan. if, as is requived under Section 14-145(13){c), TR-3
zones should not be established unless “issues of municipal services, including
mfrastructure. ..and police and fire services and other musnicipal services can
be approprately and adequately addressed,” the Planning Board should not
recomnimend yet another amendment to the 1985 Conditional Rezoning
Agreement before the conditions of the 2004 Amendment have been satisfied.

Just as importantly, the City has yet to develop any cffective means of
enforcing the traffic restrictions contained in either the 1985 Condition
Rezonmg Agreement or the 2004 Amendment. The prohibition against the use
of individually-owned vehicles to travel from the Fort McKinley property loses
most of 1ts force 1f persons residing within that property are allowed to access
the State Pier by unlimited use of large “common transportation vehicles” that
are substantially heavier, more obstructive, and more damaging of the road
than the golf carts they were meant to replace. The City’s prolonged failure to
enforce the vehicle restrictions has only accelerated the growth of motorized
traffic on Nancy Lane.

As of today, the allowance for common transportation vehicles in
Condition 9 of the 1985 Conditional Rezoning Agreement and the 2004
Amendment 1s a fatled experiment. The allowance for common transportation
vehicles, which m theory could have preserved the pedestrian character of the
southerly side of the Island, has been abused to the point where that character
has been lost and the Isiand’s road infrastructure compromised.

The Planning Board and the City Council must rethink the issue of
motor vchicle transportation on the Island in general. Logically, the Planning
Board should conduct that general re-evaluation before making any
recommendation on whether the City Council should adopt the Inn-related
rezoning. If the Planning Board nevertheless wishes to complete its review of
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the rezoning request at this time, it cannot responsibly do so without first
ensuring that the proposed Inn project will not make the existing problems
worse. The only way of preventing additional damage to the road surface and
further interference with the pedestrian-oriented character of the Island is by
preventing the occupants of the Inn from travelling over Nancy Lane in any
motor vehicle, whether it is provided by the developer, the DCHA, or anyone
else.

The developer has already represented that the Inn project does not need
to make use of motor vehicles outside the Fort McKinley project or to
“collaborate”™ with the DCHA on “any transportation which exits the Fi.
McKinley site.” The Planning Board must require the developer to honor that
representation by imposing a condition that, if occupants of the Inn project
wish to access the State Pier, they shall do so on foot only.

Thank you for your consideration of this letter.

Sincerely,

{ ' A e

/John C. Bannon

JCB/dmw

cc:  Anthony and Judy Savastano
Richard Knowland, Senior Planner
James N. Katsiaficas, Esq.
Ronald N. Ward, Esq.
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Apnl 29, 2008

Inn at Diamond Cove, LLC
PO Box 3572
Porftand, ME 04104

Yo Mainland Parking Facilities for
dre Propesed Inn at Diamond Cove

Gentiomen:
The Poriland Harbor Hotel, acting as the Manager for the proposed 1nn at
Diamond Cove, will pr0v1de mainland parking for the island guests. The

" Portland Harbor Hotel currently Has adequate excess parking avai lable

through both its on and off site parking leases.

Sincerely,

dv

Gerard Kiladjian
General Manager

468 Fore Streer, Portland, Mame 04101 207. 7750090
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PERKINS THOMPSON
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PO BOX 426
FORTLAMDE ME 04712
TEL 207774 2635
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Ms. Marybeth Richardson

Maine Department of Environmental Protection
312 Cance Road

Portland, ME 04103

Re: The Inn at Diamond Cove, Great Diamond Island, Portland, Maine
Application for Amendment to Site Location of Development Permit
#1-013160-87/03-A-N

Dear Marybcth;

As you know, this Firm represents the Diamond Island Association (DIA), an
association of property owners on the south side of Great Diamond Island.

I understand that you recently inspected the solid waste storage area on Great Diamond
Island operated by the City of Portland under a license from DIA, This is the area that
DeLuca-Hoffman Associates, Inc. initially had indicated to you would be used by the
applicant Inn at Diamond Cove LLC for solid waste generated by its proposed new
“hotelminium” development. In particular, Section 18 of the application for
amendment to the 1986 Site Location Order referenced above had stated:

Operational Waste Generated

Once the Inn at Diamond Cove is constructed and placed into service,
all operational solid waste will be collected at a central location within
the Inn. All collected waste is hauled to a central repository on the
island by the Diamond Cove Homeowners Association. The City of
Pertland collects the refuse from the central repository and hauls it off
site for disposal at Eco-Maine.

We understand that as a result of your inspection, the applicant has been informed that it
will not be permitted to use the City-operated facility for solid waste collection and
storage prior to transportation and disposal.

We now are in receipt of a copy of a June 9, 2009 letter from DeLuca-Hoffman

Associates, Inc to you propesing to revise the application to state that no operational
solid waste from the proposed Inn at Diamond Cove will be transferred to the City’s
central repository on the [sland, and that “Operational solid waste from the proposed



Marvbeth Richardson
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Page 2.

Inn al Diamond Cove will be collected and store within the Inn facility and transported {o the
island harge landing site for immediate loading and hauling by the City to disposal at EcoMaine.”

Thig latest letter from Deluca-Hofbnan raises several concerns for DIA.

- Firat, the lune 9, 2609 Deluca-Hottman lotter uses the term “operational solid waste.” Docs this
mean that the proposed lnn at Diamend Cove intends to place non-cperational solid waste in the
City’s “central repositery” pending transportalion off of the Island? Alsc, since the term
“opcrational solid waste” 18 not a defined term under the Maine Solid Waste Management Act or
local ordinance, what is meant by this? What would be non-operaticnal solid waste —
censtruction and demclition debris?

second, paragraph 2. of the June 9, 2009 Delouca-Hoffiman Ietier speaks of collection and storage
of operational solid waste “within the Inn facility,” This is consistent with the City’s recent
(2008} amendment to the 1985 conditional rezoning amendment, enacted specifically for the
proposed lnn at Diamond Cove, provides:

6. Disposal of solid waste. All solid waste generated on the Premises shall be
collected and disposcd of privately, on the mainland, with temporary storage of
such waste being handled within the building and disposed of in accordance
with all applicable regulations, codes and laws; or if, in the City’s opinion, it
would not create an unreasonable burden thereon, al a municipally-operated island
solid waste disposal facility. (emphasis added)

We support this revision to the permit application, since what the applicant is proposing is
consistent with the City rezoning ordinance and with the concept that runs through the
State and local permits and approvals for the existing Diamond Cove development -- that
the Diamond Cove development be separate from the cottage communiily on the south
side of the Island, and that the Diamond Cove development address on {ts own property
the impacts of its development.

This leads us to the third and final point of this letter — the reference to the “island barge landing
site” in paragraph 2, of the June 9, 2009 DeLuca-Hoffiman lctter. When it states that the solid
waste will be “transported to the island barge landing site for immediate loading and hauling by
the City for disposal at EcoMaine,” does this mean the Island barge landing site abutting the
Fitch property? This of particular concern because of the current litigation over the ability of
Diamond Cove Homeowners Association and the City to use the current Island barge landing
that abuts the Fitch property. Allowing relocation of the Island barge landing sitc for the Inn at
Diamond Cove’s use for its solid waste transportation needs to an arca outside of the Diamond
Cove property site would be inconsistent with the concept that Diamond Cove be kept separate
from the South part of the Island and that it take care of its transportation and solid waste necds
on Diamond Cove property — not at the south State pier or some other location outside of
Diamond Cove. R also would be inconsistent with the Sitc Location Order lor Phase |
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{paragraph 6) that this applicant seeks to amend, which now requires Dismond Cove-penerated
solid waste to be collected and rensported from the Diamond Cove pler by DCHA:

6. Construgtion Debris and Residential Solid Waste

Residential waste generated by the project will be collected by a private contractor
and transperied from the rehabilitated Diamond Cove pier (6 Scarborough for
disposal at the Regional Waste Services, lnc. balefill. The RWS balefill is being
operated in compliance with an Administrative Consent Agreement and
Enforcement Order dated September, 1985, (emphasis added)

[XCIHA represents the existing Diamond Cove site and has given the applicant permission to
build the Inn at Diamond Cove oen DCHA property. Thercfore, an amendment (o the existing
Diamond Cove develepment’s Site Location Order solid waste provision shoold require the
proposed Inn 1o abide by the same restrictions that apply to the existing Diamond Cove
development and to DCHA — that waste generated in Diamond Cove be transported from
Diamoend Cove, Thus, DIA strongly urges, if DEP approves the application, that the DEP Grder
state as follows regarding Solid Waste: '

Solid waste from the Inn at Diamond Cove will be coliccted and siored within the
Inn at Dhamond Cove Tacility and transported off of the Island for disposal from
the Diamond Cove property.

'Thank you for your consideration of this matter,

sincerely,

ZQ‘&Z i

James N. Kaisiaticas
JNK pal

ce: Gary C. Wood, Corporation Counsel, City of Portland
Michael J. Bobinski, Director of Public Services, City of Portland
Richard Knowland, Senior Planner, City of Portland
Pegoy Bensinger, Assistant Attorney General
Ronald Ward, Esq., Drurmsuond Woodsum
Judy Sedgewick, President, Diamond Island Association
Michael Harris, Chair, Island Development Committee, DIA

KiibrEnamond [sland Associution (103772000-06- 15 INK to Richardson.doc
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June 9, 2009

Marvbeth Richardson

Maine Department of Environmental Prolection
312 Canco Road

Augusta, ME 04103

Re: The Inn at Diamond Cove
Dear Marybeth:

I am writing 1n response 1o a letter addressed to you dated Aprii 16, 2009 from the
Diamond Island Association (DTA). In their letter, DIA objected o a statement in the Tnn
at Dramond Cove’s application for an amendment to the 1986 Site location Order for
Diamond Cove. That statement, regarding operational waste generated at the Inn, says
that all operational solid waste will be collected al a central location within the Inn,
hauled to a ceniral repository in Diamond Cove, collected by the City and hauled off the
tsland by the City. The City’s joins DIA in objecting to this statement.

On October 6, 2008, the Portiand City Council approved supplemental conditions
and restrictions for buildings 46 (“Double Barracks™) and 19 (“Hospital™) within the Ft.
McKinley property. Said buildings are the locations of the proposed Inn at Diamond
Cove. With regard to the disposal of solid waste generated by the Inn, the amendment
states that all solid waste “shall be collected and disposed of privately, on the mainland,
with temporary storage ol such waste being handled within the building and disposed of
in accordance with all applicable regulations, codes and laws; or, il in the City’s opinion,
it would not create an unrcasonable burden thereon, at a municipaliv-operated island
solid waste disposal facility,” At this time, it 1s the City’s position that all waste from the
Inn will be disposed of privately. There is currently no intention by the City to permit
disposal at a municipally-operated [acility; nor docs the City intend to haul trash off of
the island that is generated by the Inn and hauled to a central repository in Diamond
Cove. The City therefore objects to the section of the Inn’s Site Location Order
amendment application regarding the operation waste generated and requests that the
DIP require the Inn to handle trash in accordance with the supplemental conditions and
restrictions approved by the City.

385 Congress Street = Portland, Maine 04101-3508 » Ph {207) 874-8480 = Fx (207) 874-8487 = TTV §74-8936



Thank you for your attention to this matter. If you have any questions, please feel
free to contacl me.
Sincerely,

I’ e
A7, ey

/7,@#

-
Mary E/Cos §,:én
Assoglate,/Corporation Counsel

ce: Michael Bobinsky
Mike Murray
Jim Katsiaficas
Rick Knowland -
Ron Ward

ONOFFICEMARY CiletterstDEPTnnatDiamondCoveTrash 6.9.09 doc
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June ¢, 2009

Ms. Marybeth Richardson

Maine Department of Environmental Protection
312 Canco Road

Portland, Maine 04103

Subject: The Inn at Diamond Cove — Great Dizmond Islapd, Portland, Maine
Site Location of Development Permit Amendment
DEP Site Location Permit #L-013160-87/03-A-N
Response to Selid Waste Comments

Dear Marybeth:

As discussed at the cnd of last week, it is our understanding that the existing Clty operated solid waste
central repository facility on Diamond Island will not be an acceptable location for tempotarily storing
operational solid waste from the Inn at Diamond Cove until it is transported to barge for offsite disposal.

With respec* to this sohd waste issue on the island anci the Tnn at Diamond Cove application, the applicant
is proposing to revise the permlt application as follows:

i. No operational s_olzd waste from the Inn at Diamond Cove will be transferred to the City's central
tepository on the island.

2. ._Opcratlona] qohd waste from the Inn at Diamond Cove will be collected and stored within the inn
facility and’ transpomed to the island barge Janding 51te for immediate loading and hauling by the Clty to
disposal at EcoMame

A copy of the revised Section 18 of the permit application that reflects these revisions is appended io this
letter.

Please contact our office with any questions vou have concerning this project.

Sincerely,

DeLUCA-HOFFMAN ASSOCIATES, INC.
b

-taverriere, P.E.
Hof Engineer

JAL/sq/IN276%/Richardson-6-9-09
Enclosure

c Dravid Bateman — The Inn at Diamond Cove LLC
Richard Knowland — Senior Planner, City of Portland
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SECTION 18

SOLID WASTE

Dhverview
The solid waste asscciated with the renovation and consiruction of the Inn has been
summarized in this section. This section discusses ihe anlicipated solid waste
generation and identifies the responsibility for collection, transport, and disposition of
this waste.

Special or Hazardous Wastes on the SHe

There are no known special or hazardous wastes associaled with the site.

Construction Debris

The Inn at Giamond Cove wili be built to achieve a LEED raling by the USGBC. As part
of this rating, the applicant will retain a General Contracior that will be required to supply
several roll off dumpsters to handle different types of wasie materials for recycling and
disposal. The General Contractor for the project will be required 1o enter into & contract
with a licensed solid waste disposal firm for the hauling of all construction and demolition
debris related to the project. Mixed construction material waste will be transported 1o a
facility ticensed by the MeDEP {o accept mixed construction debris. Separate wood
debris may be transported to the Biofuels limited facility in Lewision, Maine. Separaied
metal/ferrous maierial shall be transported to Grimmel industries in Topsharm.

Land clearing will include cutting of trees and stump removal. The General Contractor
wiil be required to have the frees chipped or removed for pulp and to grind stumps,
brush and trees onsite and use the grindings or chipped material for erosion contro! mix.
The volume of stumps, grubbings, and chipped vegetation that will be generated by the
project has been estimated at 200 cubic yards {refer to Attachment A}, The general
contractor will be required to file appropriate forms with the Maine Forestry Department.

Approximately 145 cubic vards of construction debris (after recycling} will be generated
from the construction of the proposed inn.

Concrete and bituminous concrete will either be processed onsite or hauled to an
approved recycling facility such as Commercial Recycling in Scarborough, Maine.

Grit/Sediment Removal

The applicant will enter into a maintenance contract for grit/sediment removal. it is
anticipated that catch basin grit/sediments will be removed from the structures and
disposed of by the Contractor at a licensed facility.

Cinerational Waste Generated

Once the inn at Diamond Cove is construcied and placed into service, all operational
solid waste will be collected at a central location within the Inn. Al collected waste wiil
be fransported to the island barge landing site for immediate loading and hauling

by the City to disposal at EcoMaine. is-hauledoacentrel-repository-on-the-istand-by

MeDEP Site Location Permit

fiarch 20086 18-7 The Inn at Diamond Cove
Reviged Jfune 8, 20092 Porftand, Maine
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18.5  Attachmenis

Attachment A —  Compulations estimating the volumes of solid waste to be genarated
and recycied by this projedct.

JNZ27EY MeDEP Site Location Permil
March 2008 18-2 The tnn at Diamond Cove
Revised June 8, 2009 Partiand, Maine



ATTACHMENT A

Computations of Types of Volumes of
Solid Wastes for Project
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SOLID WASTE CALCULATIONS

Stumpsiarubbings

The site work will require some clearing of about 0.5 acres of forest.
Assume 400 cy per acre for forests.
0.5 acres of forest at 400 cyfacre = 200 ¢y

Construction Debris Generated by the Proposed Project

A, Buiiding Renovation

Assume 12 ¢.v./1,500 s.1. of finished space — 34,000 x 12/1,500 = 272 c.y.

If 50% is recycled and transporied to the facilities listed above, about 136 c.y. of mixed
material would go fo a licensed faclility for disposal.

B. Building Expansion

Assume 10 ¢.y./1,500 s 1. of finished space —~ 2,740 x 10/1,500 = 18 ¢c.y.

if 50% is recycled and fransported io the facilities listed above, about @ c.y. of mixed
material would go to a licensed Tacility for disposal.

Operational Waste

Based upon simiiar hotel facilities owned and operated by the applicant, & 100-rocom hotel
with restaurant facility typically generates 3 tons (80 c.y.} of operational wasie or a monthly
basis. Therefore, on a per-room basis, the anticipated cperational waste volume is 0.03
tons (0.6 ¢.y.) per manth,

The proposed 20-unit inn is anticipated to generate 0.6 tons (12 ¢.y.) of operational waste
on a menthly basis during the peak season (June through September}.
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April 16,2009

Ms. Marybeth Richardson

Maine Department of Environmental Protoction
312 Canco Road
Portland, ME 04103

Re:  The Inn at Diamond Cove, Great Diamond Island, Portland, Maing
Application for Amendment to Site Location of Development Permit
# L-013160-87/03-A-N

Dear Marybeth:

This Firm represents the Diamond Island Association (DIA), an association of property
owners on the south side of Great Diamond Tsland. The cottage commumnity on the
south side of the Island that DIA represents has been in existence since the 1880s.

We have received a copy of a letter dated March 11, 2009 from Joseph A. Lavarriere,
P of DeLuca-Holfman Associates, Inc. to you transmitfing an application for

mendment to the 1986 Site Location Order referenced above. These materials show
that the applicant {or the Inn at Diamond Cove LLC is seeking to amend that 1986 Site
Location Order with regard to selid waste (and other items) to provide that the solid
waste generated by this new “hotelminium” development would be brought by the
Diamond Cove Homeowners Association {DCHA) to a central repository on the Island
for collection and disposal by the City of Portland {City}. In particular, Section 18 of
the application states:

Operational Waste Generated

Once the Inn at Diamond Cove is constructed and placed inte service,
all operational solid waste will be collected at a central location within
the Inn, All collected wastc is hauled to a central reposilory on the
island by the Diamond Cove Homeowners Association. The City of
Portland coliccts the refuse {rom the central repository and hauls it off
site for disposal at Eco-Maine.

We assuime that the “central repository” the applicant seeks (o use is the parcel owned
by DIA and used by the City of Portland under License with DIA to store residential
solid waste generated by the cottage community on the south end of the Island until it
can be removed by the City from the “barge landing.”



Ms. Marybeth Richardson
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First, the storage of solid waste generated by the proposed Inn at Diamond Cove at the central
repository on DIA property: (1) runs counter to the applicant’s prior public statements; (2} i«
inconsistent with prior DEP orders and City rezoning amendments, which sought to separate the
scuth cottage side of the Island from the Diamond Cove development to prevent adverse
mnpacts to the cottage community; (3} 1s contrary to the City’s rezoning amendment for this
proposed development; (4) is contrary to the City’s policy on solid waste disposal generated by
commercial development; {5} would represent the expenditure of public Tunds for a private
purpose; and {6} was not contemplated when the City and DIA enterced into the License for the
storage of public works cquipment/materials and solid waste on DIA property.

(1} E1A understood David Bateman, speaking lor the applicant, to state in public
proceedings before the Portland City Council and Planning Board that the In at Diamond Cove
would be self-sufficient in all respects, and did not take from that statement that solid wasie
from the proposed Inn would be transported by DCHA to the temporary storage facility operated
by the City of Portland on property licensed to the City by DIA for disposal by the City.

(2) The DEP and City permits and approvals for Phases I and [ of the existing Diamond
Cove development essentially separate the south side of the Island from the Diamond Cove
development so as to aveid adverse impacts of the Diamond Cove development on the existing
cottage community. The Sitc Location Order {or Phase | {paragraph &) requires Diamond Cove-

T

generated solid wasie to be cellected und transported from the Diamond Cove pier by DCHA;

6. Construction Debris and Residential Selid Waste

Residential waste generated by the project will be collected by a private
contractor and transported from the rehabilitated Diamond Cove pier te
Scarborough for disposal at the Regional Waste Services, Inc. bajefill. The
RWS balefill 1s being operated in compliance with an Administrative Consent
Agreement and Enforcement Order dated September, 1983,

similarly, the Site Location Order for Phase I1 provides in paragraph 5:

Household waste generated by the residents of the proposed lots will be
transported to South Portland for incineration at the Regional Waste Systems,
Inc. ("RWS”) solid waste facility. The RWS incinerator is currently being
operated in substantial compliance with the Solid Waste Management
Regulations,

Likewise, the City’s 1985 conditional rezoning amendment regarding solid waste disposal by
the Diamond Cove development states: :

6. Disposal of solid waste. All solid waste generated on the Premises shall be collected
and disposed of on the mainland or if, in the City’s opinion, it would not create an
unreasonable burden thereon, at a municipally-operated island solid waste disposal
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facility, in a manner which meets all applicable federal, state and local requircments, and
at the Owner's expense,

Apparently, at the time, 1t was thought thal the Cily of Portland would cstablish a municipal schd
waste disposal facility on Peaks Island, but this never came to fruition.

The City’s recent (2008) amendment to the 1985 conditional rezoning amendiment, cnacted
specifically for the proposed Tnn at Diamond Cove, provides:

6. Disposal of solid waste. All solid waste generated on the Premises shall be
collected and disposed of privately, on the mainland, with temporary storage of
such waste being handled within the building and disposed of in accordance with
all applicable regulations, codes and laws; or if, in the City’s opinion, it would not
creatc an unrcasonable burden thereon, at a municipally-operated island solid
waste disposal facility.

Thus, the PEP orders and City rezoning amendment sought to minimize the adverse impacts of
solid waste generated by the Diamond Cove development on the existing cottage community by
requiring the solid waste generated by Phases I and 11 of Diamond Cove to be removed by the
developer and residents (now DCHA) from the Island to the mainland.’

(3) As noted above, the City’s 2008 amendment (o the rezoning amendinent that permits the
proposed Inn at Diamond Cove as a land use specifically allows the temporary storage of solid
waste within the building — not at a “central repository” as the applicant now proposes — prior to
the private disposal of that wastc on the mainland. {Copies of the City rezoning amendment for
the original Diamond Cove development and for the proposed development are enclosed.)

(4) The City’s Code of Ordinances requires the owners of commercial propertics to make
private arrangements for solid waste collection and disposal. Scction 12-17(b) of the Code
provides that “Solid waste and recyclable material shall not be collected by the city from any

! Another illustration of that regulatory intent that the project would be separate from and not adversely impact the
cottage commusnity on the south end of the island is the regulation of tralfic generated by the IHamond Cove project
and of transportation between the Diamond Cove development and the mainland. Paragraph 11 (“Traffic™) of the
DEP Site Location Order referenced above directed the reconstinction of the central pier in Diamond Cove and the
use of Casco Bay Island Transit Disirict lerries to schedule an additional stop at that Diamond Cove picr in order o
provide access to and from the property without using the pier at the southerly cnd of the Island. Similarly, the
underlying conditional rezoning amendment enacted by the Cily of Portland requires the developer to provide
transportiation between the mainland and the Island at Diamond Cove; prohibits Diamond Cove residents from
operating and storing motor vehicles i the Diamond Cove premises, except for emergency and conmon
transportation vehicles; and restricts traffic south of the Diamond Cove project and to the southerly pier consistent
with the use of the Diamond Cove pier for transportation (copy enclosed). The March 1989 Agreement and
amendment among Diamond Cove Associates, Maine Audubon Society, Conservation Law Foundation and Island
Institute regarding Diamond Cove (copy enclosed) also contemplates tittle vehicular traffic lrom the now
development to the south end of the Island. '
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comimercial property except as provided in subparagraph (d) below” [which allows for City
collection of solid waste and rocyclables from cerlain apartment buildings and residential
condominiums on or after Januvary 1, 2007 under written agreement]. Section 12-16 of that Code
defines a “commercial property” to mearn: “any property upon which is situated a structure used
for commercial or business purposes including, but not limited to, the following: (2} Apartment
buildings containing ten {10} or more dwelling units; (b) Hotels, restaurants, warchouses; {c)
Markets, bakeries, grocery stores, fruil stands; (d) Manufacturing or industrial; () Business
offices; and (I) Condominiums” The proposed “hotelminium™ units proposed here are being
leased under common management, and so this is a commercial property -- a hotel -- that
requires private solid wasie collection and disposal arrangements,

{5} Further, Maine’s Constitution is interpreted as containing a “public purpose doctring”
that prohibits the expenditure of public funds for a private purpose. Any use of public monies to
store solid waste generated by the commercial hotelminium lnn at DHamond Cove project at a
temporary storage facility licensed to the City, for transport of the waste from Island to the
mainiand and disposal by the City, would violate this doctrine.

(6) Finally, temporary storage of solid waste generated by the Inn at Diamond Cove project
at the temporary storage facility licensed to the City by DIA was not contemplated when the
City and DIA cntered into a Licensc for the storage of public works equipment and solid waste
on DIA-owned property. As explained below, the current storage of waste generated by DCHA
alrcady is an issue; the addition of solid waste from this proposed commercial property is simply
beyond the scope of the License and 1s beyond the ability of the property to handle.

Second, there already are significant issues with the temporary storage of solid waste at the
property the City licenses from DIA. It is clear from the DEP orders and the City rezoning
amendments cited above that DCHA is required to collect, transport and dispose of the
residential solid waste generated by Diamond Cove. However, these orders and amendments
are not being enforced, and DCHA now transports Diamond Cove residential solid waste to the
DIA-owned and City-licensed fot for temporary storage. 'The D1A Island Development
Committee soon will be scheduling a meeting with a City representative to remedy this
situation.

As a result, in the three years since that License was signed, the amount of solid waste has
increased significantly, and with it, the noisc and odor that accompanies the handling of that
solid waste. Before the Licensc was executed, the cottage community’s solid waste filled a
dump truck for temporary storage, and reeycling efforts reduced the amount of waste to be
disposed; the solid waste now fills two garbage trucks, and the increased amount of solid waste
storage gencrates an increased the level of odor. The transient nature of the Diamond Cove
population aisc has increased the umount of solid waste bottles to be disposed of, which are not
shipped off for recycling, but are crushed by the City, generating increased noise levels. A
neighbor who has been restoring a home on adjacent property has noticed the increasc in odor
and noise emanating from the temporary storage area over the last several years. Moreover,
foul-smciling liquid has been seeping from trucks hauling solid waste and increased wear and
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tear on the gravel roads by sohid waste-hauling trucks s evident. Coettags community residents
note that the previously unncticed raccoon population has now becorne a nuisance because of
the greater amounts of selid waste, dragging refase from the City truck onto private property.

Third, by copy of this letter, DIA wishes to make the City aware of the issucs it has under the
License regarding temporary storage of solid waste. DIA and the City currently are nagotiating
the terims of that License, which altows the City fo use the DiA-owned property for temporary
storage of solid waste until it can be transported to the barge landing for transportation (¢ the
mainland and disposal, and for sterage of public works cquipment, and DIA will be secking to
address these solid waste issues in that negotiation.

Inn sum, DIA does not generally oppose the proposed lan at Diamond Cove application. DIA
had raised objections befere the City based upon transporlation issues, and had not planned to
raise solid waste storage and disposal as an 1ssue until now, when the applicant apparently has
changed course on 1is method of solid waste disposal. At the same, it also 1s apparent that the
selid waste disposal method used by the existing Diamond Cove develepment fails to comply
with the DEP orders and City rezoning amendment, and is not what DIA contermplated when it
entered into a License with the city three years ago to allew for temporary storage of solid waste
on DIA property. This is nof some petty, groundless dispute berween the cottage commmunity
and the Diamond Cove/Inn at DHamond Cove development. In the 1980s, after much
consideration, DEP and the City issued permits, licenses, orders and approvals, ihe intent of
which was that the Diamond Cove development not adversely affect the south Island cottage
community. However, DEP and the City have failed 1o enforce the terms of those permits,
licenses, orders and approvals, to the detriment of the cottage community. Now, the proposed
Inn at Diamond Cove sccks to add to the problems caused by that failure.

Therefore, DIA objects (o the applicant’s proposal to use the City-operated temporary storage
facility for the solid waste it will generate, and asks the DEP to mstead require the applicant to
handle on Diamond Cove property the collection, transportation and disposal of the solid waste it
will generate; this waste should neither be stored on the City-licensed property nor transported
from the State pier at the southern end of the Island. The central concept that runs through the
Statc and local permits, licenses, orders and approvals for the existing Diamond Cove
development is that Diamond Cove be its own self-sustaining development, separate and apart
from the south end of the Tsland, so as not to adversely impact the south end of the Island, This
concept should remain central in the review of the propesed Inn at Diamond Cove.,

Thank you for your consideration of this mattcr,
Sincerely,

e,
James N, T atsmf cas
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Enclosures

ce Gary C. Wooed, Corporation Counsel, City of Portland
Michael J. Bobinsk:, Divector of Public Services, City of Portland
Richard Knowland, Senior Planner, City of Portland
Peggy Bensinger, Assistant Atlomey General
Ronald Ward, Esqg., Drummond Woodsum
Michael Harris, Chair, [sland Development Committee, DA

KDWiamond Island Association (104373:2009-04- [4 JNIS to Richardson.doc
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June 30, 2009
Hand-Delivered

Ms. Marybeth Richardson

Maine Department of Environmental Protection
312 Canco Road

Portland, ME 04103

Re: The Inn at Diamond Cove, Great Diamond Island, Portland, Maine, Draft Order.
Application for Amendment to Site Location of Development Permit # L-013160-13-
AB-B

Dear Marybeth:

This Firm represents the Diamond Island Association (DIA), an association of property
owners on the south side of Great Diamond Tsland. We are writing to comment upon
the Draft Order issued on June 23, 2009 regarding the proposed Inn at Diamond Cove.
We appreciate the changes that the Department has required in the application for this
project, but have two major concerns that we seck to have specifically addressed in the
terms of the Order.

One concern is that the solid waste generated by the proposed Inn at Diamond Cove be
disposed of privately. As City of Portland Associate Corporation Counsel Mary E.
Costigan observed in her June 9, 2009 letter to you, the City’s rezoning amendment for
this project provides:

6. Disposal of solid waste. All solid waste generated on the Premises
shall be collected and disposed of privately, on the mainland, with
temporary storage of such waste being handled within the building and
disposed of in accordance with all applicable regulations, codes and laws;
or if, in the City’s opinion, it would not create an unreasonable burden
theroon, at a municipally-operated island solid waste disposal facility.
(emphasis added)

As Altorney Costigan’s letter states, the City has no intention to allow solid
waste generated by the proposed Inn 1o be disposed of at a municipally-operated
1sland solid waste disposal facility, and so requires it to be disposed of privately.
That letter also requested that the applicant be required to handle solid waste in



