


ATTAR ENGINEERING, INC.

CRL " STRUCTURAL ™ MARINE

3 BRANNEN LANE
ELIOT, MAINE 03803
(207) 4395023
FAX 438-2128

Planning Board hWarch 24, 1995

City of Portland Project No.: C030-93
358 Congress Slreat

Portland, Maine 04101

Re: Harbor Plaza Hotel & Apartments
Fore Streei & Union Strest

Dear Board Members;

Fore Street LLC is proposing to construct a luxury hotel and apartment facility al Fore
Strest and Union Street in the Old Port section of Portland, Maine. The praject sile is
located within the “B-3” Zone {Downtown Business District). The dimensional
requirements for this zone are as follows:

Lot Size: MNone
Minimum Frontage: 15"
Minimum Yard: None
Minimum Widih: Norie
Maximum Lot Coverage: - 100%
Minimurn Building Height: 3%’
Maximum Building Height. 65’

Development Description

The exdisting Harbor Plaza complex, located between Commemlaf Union, Fore and
Cross streets, consists of a six story office tower, a twenly space parking iof, a three
story commercial building, and a 198 space three level parking garage. Major
construction and renovation of these buildings and facilities, the first of two phases,
was completed in 1984. The proposed project, Phase i of the Harbor Plaza master
plan, involves the construction of a four leve! “L” shaped building above a portion of the
parking garage. A Cabaret style restaurant and lounge and an external, landscaped
courtyard will also be constructed above the “footprint” of the garage. The parking
garage was designed and constructed with additional structural support capability to
accommaodate the proposed expansion.

The proposed structure will contain approximately fifty fwwry hotel rooms, a lobby, and
confarence areas on the first and second [evel and seventeen, two-story, luxury
apartments on the third and fourth level. The building fronts on both-Fore Street and
Union Street, with the main enfrance located at the intersection of these streets. The
Cabaret will be constructed adjacent to the hotel on the main (first) level. The external
courtyard will alsc be constructed on this level.
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Rick Knowland - Building 46 - Great Diamond fsland

¥rom:  Thomas Errico <Thomas. Errico@tylincony

To: Rick Knowland <R WEK@portlandmaine.gov>

Bate: 12/23/2009 8:33 AM

Subject: Building 46 - Great Diamond Isiand

CCe David Margolis-Fineo <DMP(@poitlandmaine. gov>, Katherine Earley
<K AS@portlandinaine.gov>

Rick --  have reviewed the November 18, 2009 submitial prepared by Archetype and offer the feollowing
cormment.

" & The applicant should provided detailed information on parking usage at the Portland Harbor Hotel for
guasts of the proposed Inn. This should include not onrly actual excess parking supply during the peak
sumer months, but also conformity with site plan parking requirements for the Portland Harbor Hotel.

i vou have any questions, please contact me.

Best regards,

Thomas A, Errico, P.E. o
LRI INTERNATIONAL

12 Northbrook Drive
Building A, Suite One
Falmouth, ME 04105

207.347.4354 (Birect)
207.781.4721 (Main)
207.781.4753 (Fax)
207.400.0719 (Mobile}

file//C\Documents and SettingsewlkiLocal Settings\Temp\GW 100001 HTM 172172018
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The Inn at Great Dismond Island, LLO
PG Box 3572

Portland, ME 04104

Fe: Double Barracks {Bldg. 46} Mainland Parking Analysis
For the Proposed Condomininm Hotel Guests

Gentlemen,

As per your request the following analysis is based on the current required parking
spaces located at the Harbor Plaza parking garage, and the additional spaces required by this
proposed project.

- Parking Garage 198
- Surface Lot 20
Total Spaces 218

- MEMIC Building / 47,700 sq. ft / 400 sq 1. per Space 120
- Portland Harbor Hotel / 4 Rias. / Space @ 100 Rums. 25
~ 470 Fore St. /1 S_gace per 208 sq. ft. Gver 2000 sq. it I

2 & 3 FI. Hotel 1 Space/ 4 Rms. i

468 Fore St. (Annex} /

Basement for Hotel Use 0

- 1% F1. Retail 1780 sq. fi. — None Required ¢

- 2" 71, Hotel Meeting Rm. — None Required 0

- 3™ FL 2 — Hotel Rus. —~ None Required O
(See 470 Fore St. Rm. Count)

- 4™ F1, Offices 1780 sa. ft. /350 sq. fi. / per Space 5

Total Spaces Required 152

Developed by Dictar Associates P.0O. Box 3572 Portland, Me. 04104
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Total Spaces = 218
Total Spaces Required = 152
{By current 1ses)

Balance of Spaces Available GG

Utilizing the most resirictive use application (Residential Structures) a total of 44 spaces
would be reguired for the Condominium Hotel use / 2 spaces for every unit plus 1 additional
space for every 6 units, Therefore a surplus of 22 spaces will remain after the additional use is
factored.

E Summary Harbor Plaza can accommodate the additional Condominium Hoetel units
and is pleased to do so at our current rate siructure.

Should you require additional infotmation do not hesitate to call.
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April 29, 2008

Inn at Diamondag Cove, LLC
PO Box 3572
Poriland, ME 04104

Ye: Mainlang Parking Facilities for
e Proposed Inm at Diamond Cove

Genticoen:

The Fortland Harbor Hotel, acting as the Manager for the proposed 1nn at
Diamond Cove, will pr ovlde mainland parking for the island guests. The

" Portland Harbor Hotel currently hias adequate excess parking available

through both its on and off site parking leases,

Sincerely,

a%

Gerard Kiladjian
General Manager

468 Fore Street, Porland, Maine 04101 - 207. 775.2090
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PORTLAND HARBOR |
Ot Plort Distiod

inn at Diamond Cove
Guest arrival and check-in process

The guest experience at the inn at Diamond Cove will begin with the arrival at the
Portland Harbor Hotel Valet parking area. Tha valet will take the guest car and
luggage, and send the guest off to enjoy the Old Port until their designated Ferry
departure time. If the guest flys into Portland, our town car will pick up the guest at
the airport, store their luggage and send them off into town.

The valet attendant will park the car at the hotel parking on premise or at the
adjacent parking lot located at the corner of Cross and Fore Si. where the hotel
holds a lease for an unlimited number of overflow parking spaces. The guest car
will be kept at the hotel until the guest needs it again.

Guest luggage will be sent to Great Diamond island via ferry by one of our valet
staff ahead of the guest arrival to the Island. The beliman from the Inn at Diamond
Cove will meet the ferry, retrieve the luggage and deliver it directly to the guest
raom before the guest arrives.

Guests will be directed to board the ferry anytime between 4:00 p.m. & 6:00 p.m
and to get off at the pier in Diamond Cove. A Bellman from the Inn at Diamond
Cove will meet them with the golf cart and escort them to the Inn.

Ferry tickets for guests’ transportation witl be purchased in advance in bulk and
provided to our guests upon arrival at the Portland Harbor Hotel. The staff will
have monthly ferry passes purchased by the Inn.

The golf cart used to shuttle our guests on the island will be parked at the inn

uniess we are expecting guests to arrive on the ferry, at which time, the cart will be
stationed at the landing awaiting ferry arrival,

Gerard Kiiadjian%\

General Manager

468 Fore Sireet, Portland, Maine 04101 » 207-775-9090
Fax: 207-775-9990 « Reservations: 888-798-9090 « www.portlandharborhotel.com
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Memorandum

Department of Planning and Urban Development
Planning Division

To: Chair Hall and Members of the Portland Planning Board
From: Richard Knowland, Senior Planner

Date: January 26, 2010

Re: The Inn at Diamond Cove, Great Diamond Island

A workshop has been scheduled to consider a proposal by The Inn at Diamond Cove,
LLC. for a proposcd 20 unit residential hotel condominium (hotelminium) on Great
Diamond Island. This proposal would renovate the existing Double Barracks building
within the parade ground of the Fort McKinley complex on Great Diamond Island. The
Double Barracks building is the largest brick building not renovated within the Fort
McKinley complex.

The Board held an initial workshop on this proposal on January 27, 2009. Since that time
the applicant has reccived all necessary approvals from the Maine DEP related to a waste
discharge license for the existing overboard wastewater discharge and a site location
permit for various site changes associated with the condominium development.

The proposal is subject to site plan and subdivision review.

A vicinity map is shown on Attachment 1-A. An outline of commonly asked questions
about Diamond Cove and IR-3 zoning is shown on Attachment 1-B.

Site plans and building elevations are shown on Attachments 2-C and 2-D.
Notices were sent to all property owners on Great Diamond Island.

The applicant is represented by Archetype (architect), DeLucca-Hoffman (engineer) and
Ronald Ward (attorney).

I FINDINGS

Zoning: IR-3 conditional use zone
Use: Residential hotel condominiums (hotelminiums)
Number of units: 20 with with 16 lock-out units
two 1 bedroom units; ten 2 bedroom units; eight 3
bedroom units

ONPLAN\Dev Rev\Great Diamond Island {Inn at Diamond Cove) {2008)\PB Memo 1-26-10.doc -1-
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Building footprint:  existing .. ..13,629 eq. fi.
proposed..... 16,510 sq. f1.
Building floor ares:  existing building.....51,164 =q. 1. plus addition
(2,881 sq. £t}
cabana building. . ... 3,100 sq. ft.
Total site disturbance: 34,848 sq. fi.

The swimming pool, cabana and surrounding open space arca (approx. 15,473
sq. ft.} though owned by the amond Cove Homeowners Assoc. witl be leased
by The Int at Dramond Cove LLC.

DEVELOPMENT APROVALS RECEIVED TO DATE

City of Portland Historic Preservation Board: Approval letter dated Nov. 6,
2009 with condition. See Attachment I-G.

Maine Department of Environmental Protection: Approval letter dated

Sept. 9, 2009 (with conditions)for a Maine Pollutant Discharge Elimination
system Permit and Waste Discharge License invelving a transfer and renewat of
the license. This approval addresses sanitary waste and overboard discharge
related issues. See Attachment 2-E.

Maine Department of Environmental Protection: Approval letter dated Sept
2009 under the Site Location of Development Act involving revisions to the site
plan. See Attachment 2-F.

CONBITIONAL ZONING AMENDMENT

Afier Planning Board review, the City Council on September 13, 2008 enacted an
amendment to the IR-3 conditional zoning for the Diamond Cove property 1o
allow the proposed residential hotel condominiwm use for the Double Barracks
building and the Hospital building. The Hospital building is a future project and is
not part of this application.

The complete text of the enacted amendments is shown on Aftachment 1-C. The
amendments established a definition for the residential hotel condominivum use
(hotelminiums) and aliowed up to 20 condominium units with up to 16 lock-out
units in the Double Barracks butlding. The text also referenced a swimming pocl
and cabana services building to the rear of the Double Barracks building as
depicted on the site plan.

OAWPLAN'Dev Rev\Great Diemond Isfand {Ton at Diemond Cove) (20081WPR Memo 1-26-10.doc w2
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Uther Provisions
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Disposal of Solid Waste: Applicant is responsible for disposing of solid
waste associated with this use privately on the mainland or if in the
opinon of the city, it would not create an unreasonable burden, at a
municipal island solid waste disposal facility.

Fire Protection: Buildings shall be fully sprinkled and a central fice alarm
system shall be installed.

Transportation Services: Ferry service [or the project is intended to be
from and between the Portland Waterfront and the Diamond Cove Picr.
The owner/manager shall not provide motorized ground transportation off
the Ft. McKinley Project site. Guests, tenants, invitees and employees
shall not operate motorized ground transportation of any kind to travel off
the Ft. MeKinley project site to the southerly pier except in the event of an
emergency. All such transportation shall conform to all existing
ordinances, rules and regulations concerning travel outside of the project
siie to the public pler at the southerty end of Great Diamond Island. Al
owners, guesis and employees will be directed to wtilize Casco Bay Lines
ot private water shuttles arriving at the Diamond Cove landing point (at
the north end of Great Diamond Island) and will be specifically advised
not 1o ulilize any off-site facilitics, including the pier at the south end of
the island. The owner/manager shall conspicuously post, and keep posted
it cach hotel minimum units at the premises, a written notice of the
applicable ordinaneces, rules and regulations.

Sanitary Waste: No site plan or subdivision application shall be approved
by the city unless and until documentation of Maine DEP approval of the
sanitary waste systein serving the Premises is provided.

With submission of the applicable DEP approvals this requirement has
now been met.

PROPOSED DEVELOPMENT

The proposed development involves the renovation and conversion of the Double
Barracks building into residential hotel condominiums. The applicant is not
pursuing redevelopment of the hospital building at this time. Site plans and
butlding clevations are shown on Attachments 2-C and 2-13. The specific
clements of the development proposal include the following:

Renovation and conversion of the Double Barracks building into residential
hotel condominiums,

OAPLANW ey Rev\Great Dismond Esland (Inn at Diameond Cove} (Z008WE Memo 1-26- 1. doc -3



» A 2,BBI sq. ft. addition is proposed to the rear of the building. 1t will
apparently function as a dining/meeiing room. An earlier plan indicated a
dining room/reception area for 14 iables serving about 56 people. Other
building additions include an elevator and a new porch. Patios are proposed
on both sides of the addition.

» A swimming pool and a cabana building (food service, bar) arc proposed
to the rear of the building. A deck s shown adjacent to the pool and
and cabana arca.

o A series of small bicretention cells are proposed between the building addition
and the swinmung pool to treat stormwater. A new storm drain line is
proposed that will outlet to an cxisting drainage swalc.

« A parking space for a shuitle vehicle (6 [i. by 15 L.} is shown along the rear
driveway behind the Double Barracks building.

Iv. SITE PLAN [SSURS
Wastewater Treatment and Capacity

Condition 6 of the conditional zoning states: “No site plan or subdivision application
shall be approved by the City unless documentation of Maine DEP approval of the
sanitary waste system scrving the premiscs is provided.”

This condition has been addressed with Maine DEP approval of a Maine Pollutant
[Hischarge Elimination System Permit and Waste Discharge License. See Altachment 2-
E.

By way of background, the original Diamond Cove wastewater (reatment system
approved by the DEP in 1986 was designed to accommodate 134 condominiom urits and
5 commercial uses. As the development was scaled back, the number of sand filter
treatment fields was correspondingly reduced.

By 2000, a third sand filter was installed accommodating what was believed to be a total
build-out of only 77 condominium units and providing for increased wastcwater flows
from the Diamond Cove restaurani. The wastewater treatment system is licensed by the
DEP to accept and treat 35,000 gallons of waste per day based on a monthly average.

The sand filter treatment system has an outfall pipe in Casco Bay. In September 2003,
the DEP formally banned new overboard discharges. The existing sand filter treatment
system may be maintained but the amount of wastewaler {low into Casco Bay may not be
increased above the license restrictions.

The developer submitted an application to the Maine DEP on December 31, 2008 io

modify the existing wastewater discharge license to accommodate the additional
wastewater flows for this project. After reviewing the application the Maine DEP has

OAPLAND ey ReviGreal Diamond istand {inn at Hamond Cove) (0080WP15 Memo 1-26-10 doc -4-



determined the project in combination with the remaining Diamond Cove development
will not exceed the license limits of 35,000 gallons per day based on a monthly-daily
average. According to the DEP, existing uses contributing to the waste collection and
treatment system generate approximately 28,910 gallons of waste per day. The proposed
project is anticipated to discharge an additional 4,545 gallons of wastewater per day
which will result in a daily flow waste under the daily average cap of 35,000 gallons.

A key factor in remaining below the license limits is controlling groundwater infiltration
into the sewer pipes. Groundwater that migrates into the sewer pipes reduces the capacity
of the treatment system. Infiltration has been a long standing issue at Diamond Cove and
the property owner has made incremental improvements over the years in an attempt to
address this problem. The DEP approval is “requiring rehabilitation of the remaining
1,340 linear feet of non-rehabilitated wastewater conduit associated with this Permit in
addition to the other remedial measures proposed in the application...”

Other DEP requirements/conditions of interest include:

= Prohibiting wastewater (including inflow and/or infiltration) from the Hospital [rom
inclusion in the wastewater influent to the existing over board discharge sand filter
treatment system. Prior to habitation of the Inn the sewer connection to the Hospital
must be capped.

e Prohibiting wastewater from the proposed swimming pool to the existing over board
discharge sand filter system.

« Requiring updates to the Operation and Maintenance Plan to include provisions for
near capacity discharges.

As part of the Site Location review, the DEP is requiring that “the kitchen and cabana of
the proposed inn shall not contain any equipment that would necessitate the use of a
grease trap, and shall be limited to serving only continental breakfasts and light snacks to
guests of the inn.” This effectively means there will be no restaurant at the inn. This
restriction is intended to address the concern that a second restaurant at Diamond Cove
would increase the waste flow above the discharge license requirements.

Transportation

The revised conditional zoning provisions are very specific in prohibiting motorized
ground transportation off the Fort McKinley site to the southerly pier. The intent is that
owners and visitors of the units will use the Diamond Cove pier for all water
transportation needs and not use the southerly pier. As the Board is aware the
transportation issues on Great Diamond Island (motor vehicles, golf carts, common motor
vehicles) have been complex and contentious. We have requested that the applicant
submit in writing how they will be implementing the transportation condition
requirements.

ONPLANDev ReviGreat Diamond Island (Inn at Biamond Cove) (2008)\PB Memo 1-26-10.doc -5-



The plan indicates that a designated space for shuttle vehicle (6 ft by 15 ft) will
located adjacent to the rear driveway.

A two bike storage rack per sec. 14-526(a)(i)(c) is shown on the plan to the rear of the
Double Barracks.

Tom Errico, Traffic Engineer Consultant, has reviewed the plan and indicates “the
applicant should provide detailed information on parking usage at the Portland Harbor
Hotel for guests of the proposed Inn. This should include not only actual excess parking
supply during the peak summer months, but also conformity with site plan requirements
for the Portland Harbor Hotel.”

In response a letter has been submitted by David Bateman (dated Jan. 19, 2009) regarding
mainland parking supply at the Harbor Plaza/Portland Harbor Hotel. The letter states the
Harbor Plaza Garage includes 198 spaces within the parking garage and 22 surface
spaces. “Current parking requirements” for existing uses on the site (MEMIC building,
Portland Harbor Hotel, etc.) are calculated as 152 spaces leaving a balance of 66 spaces.
Utilizing the most restrictive application (residential uses) a total of 44 spaces would be
required for the condominium hotel; use/ 2 spaces for every unit plus 1 additional space
for every 6 units. The letter concludes a surplus of 22 spaces will remain after the
additional use is factored. Staff will review project files regarding parking requirements
for other projects using the parking garage to confirm this apparent surplus,

Stormwater

The site plan indicates that a serics of 4 small bio-retention basins are proposed adjacent
to the roadway between the Double Barracks building and the swimming pool. The
basins are intended to address stormwaler quality issues required by the Maine DEP. This
requirement is being triggered by the 7,620 sq. [t. of additional impervious surface areas
associated with the building addition, walkways, pool and pool deck. A cross section of
the proposed bio-retention basin is shown on Attachment 2-C-10. The bio-retention
system replaces a plunge pool that would have required significant vegetation clearance
shown on the original site plan.

Stormwater from the bio-retention basins flows into 6 catch basins and is then conveyed
into a new stormdrain line that runs along the driveway before diverting to an existing
drainage swale within designated common open space. The outlet of the stormdrain
includes a riprap apron. See Attachment 2-C-8 for construction detail.

A note on the plan indicates that a portion of the storm drain line and outlet are located on
a “permanent drainage and maintenance easement (approx. 3,032 s.f) between The Inn at
Diamond Cove LLC and the Diamond Cove Homeowners Association”. An executed
copy of this agreement should be submitted for review and approval.

ONPLAN\Dev ReviGreat Diamond Tsland (Inn at Diamond Cove) (2008)\PB Memo 1-26-10.doc -6 -



Fire

The conditional zoning requires that the Double Barracks be fully sprinkled and have a
central fire alarm system.

. We have requested further information on the size of the waterlines including the size of
the waterline feeding the sprinkler system and associated water flow and water pressure

data to assure that water supply will be adequate for the sprinkler system. To the best of
our knowledge the Double Barracks building will be the first building at Diamond Cove
to have a sprinkler system.

A letter from Archetype indicates there are two options for addressing the installation of a
fully operable sprinkler system. See Attachment 2-1.. The first option would be to
increase the water pressure in the cxisting water system by closing the loop of the water
lines, which currently dead-end downstream from Building 46. The letter indicates this
modification “would increase the pressure adequately to supply the sprinkler system™.

The second option would be to install a sprinkler pump within the building to provide an
adequate flow of water in the event the sprinklers are activated for a fire.

Capt. Keith Gautreau of the Fire Dept. has reviewed the Archetype letter and indicates a
fire pump for the sprinkler system would be a good alternative solution if the water line is
not extended. In the event there is not a specific resolution of this issue with supporting
documentation submitted prior to the public hearing this will need to be a condition of
approval.

The nearest hydrant is about 200 feet [rom the Double Barracks which is acceptable.

The driveway behind the Double Barracks is about 13 feet wide. Comments from Captain
Gautreau indicate the driveway should be a minimum of 16 feet wide for fire access.

Building Elevations

Building elevations are shown on Attachment 2-). Since Fort McKinley is located in a
historic district, the project is subject to review by the Portland Historic Preservation
Board. On September 16, 2009, the Historic Preservation Board voted to approve a
Certificate of Appropriateness (with conditions) for the comprehensive rehabilitation of
the exterior alterations, building addition and site changes. See Attachment 1-G. The
plans have also been reviewed and approved (with conditions) by the US Dept. of the
Interior National Park Service for compliance with the guidelines for rehabilitation to
historic properties. See Attachment 2-G.

The Double Barracks building is the largest brick building not renovated in the Fort
McKinley complex and is currently in a very deteriorated condition. The proposal
preserves the character defining features of the building with very limited changes to the
exterior. The proposed building addition has a brick exterior and is located on the

ONPLAN\Dev Rev\Great Diamond Island (Inn at Diamond Covc) (2008)\PB Memo 1-26-10.doc -7-



northerly or rear side of the building. Small dormers are proposed on the northerly side
of the buildiag. The slate roof will apparently be retained in all 4 sides of the building.

A building elevation of the cabana building has been submitied. The cabana 1s an
octangular shaped building sheathed in wood shakes.

Landseaping

A landscaping plan has been submitted. Sce Attachment 2-C-7. 120 shrubs and
ornamental grasses are proposed adjacent to the building addition and the swimming pool
area. Groundcover material including vines and herbaceous plants. Three Autumn
Brilliance Serviceberry (11/2-2 in. caliper), three Korean Dogwood (5 10 6 ft high) and
one Saucer Magnolia (5 to 6 ft high) are proposed.

Vegetation will be disturbed for the construction of the swimming pool. A tree
protection plan should be submitted.

Comments from the City Arborist will be available for the public hearing,

Financial Capacity

An updated financial capacity letter should be submitted.

IE-3 Development Standards

Applicant should provide a written response to the IR-3 development standards (sec. 14-
156.16). Although there is some overlap with site plan standards this section states “no
development shall oceur nor shall any use be established unless the planning board finds
that the final development plan is in compliance with the following [IR-3] develepment
standards™.

Subdivision Plan

A subdivision recording plat will nced to be submitted meeting the requirements of the
subdivision Ordinance. A recording plat was submitted on Thursday bul stalf has not
had the opportunity to review it. See Attachment 2-M.

Written Public

Over the past year (plus) we have received a large number of written comments on this

project. Attachment C includes the most recent comments received. For the public
hearing we will gather logether all of the comments for the Board to review.

CAPLANDey ReviGreat DHamond Istand (Inn at Diamond Cove) (20080PB Memeo 1-26-10.doc -8
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Vicinity Maps

Commonly Asked Qucstions on Diamond Cove

Revised Conditional Zoning Amendments, cnacted September 15, 2009
Comments of Tom Frrico, Traftic Review Consultant (December 23, 2009)
Cormments of David Margolis-Pineo, City Engineer (December 23, 2009)
Comments of Keith Gautreau, Fire Captain (January 21, 2010}

Approval Letter from Historic Preservation Board (November 6, 2009)

Applicani Submission

2-A

2-B
2-C
2-D
2-E

2-F
2-G
2-H
2-F
2-§
2-K
2-L
2-M
2-N

2-0

3

fntroductory Cover Letter and Related Exhibits for Januvary 27, 2009 Planning
Board Workshop

Introductory Cover Letter for January 26, 2010 Planning Board Workshop
Site Plan

Building Elevation

Mame DEP Maine Pollutant Elimination System Permit and Waste Discharge
License (September, 2009)

Matnc DEP Site Location Permit {September, 2009}

US National Park Scrvice Historie Preservation Cerlification (May 15, 2008)
Parking Related Information

Portland Water District Letter (May 6, 2008)

sStormwater Mangement Report

Erosion and Sedimentation Report

Water Capacity and Sprinkler System Info.

Recording Plat

Second Amendment to Amended and Restated General Declaration of
Covenants and Restrictions (on file in Planning Olflice)

Properiy Deed (on file in Planning Office)

Writtenn Public Comment

ONPLANWey ReviGreat IMamond Esland (Inn at Diamond Cove} (20080 PB Memo 1-26-10.doc



118 Sunzet Sve,

Great Diamond Island
Portland, ME 04412-4804
Jan. 20, 2010

Mr. Richard Knowland, Senior Planner
Flanning Division, City MHall, 4th floor
389 Congress &1

FPortland, ME 04101

Dear Sir

A resident { homeowner on Great Diamond Istand, P'm writing to vou regarding
the proposal by the inn at Diamond Cove LLC to renovate the double barracks building
in Diamond Gove.

I am in favor of the proposal, primarily because this derelict structure poses a
serious threat to the health and safety of islanders and visitors {especially the children).
Alsa, | believe there will be economic benefits for the island {jobs. ) and the City
{taxes).

I am a member of the Diamond island Association, but please nole. .. they do not
speak for me.  {§ am disturbed: that Board claims to represent us, but has not informed
its rembers nor taken a poll or survey.)

Yours truly,

i U 5 fr f.{ £ L
(. éa;-;;é’éx,i{s- £ ra "'L'-’if--f"‘f-’“
i

Elizabeth A, Wsher
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Rick Knowland - The Inn at Diamond Cove

From: "Kevin Gough" <gough@archetypepa.com>

To: "Rick Knowland "' <RWK @portlandmaine.gov>
Date: 10/13/2009 2:12 PM

Subject: The Inn at Diamond Cove

Rick,

| want to touch base with you about re-starting the process for planning approval for the Inn on Great Diamend
Island. We now have our DEP permits and sewerage issues resolved, and are preparing our next resubmission to
staff for review.

My question for you is whether you could give me your best analysis of where we are currently, to make sure
you and | are on the same page. As | see it, the most recent correspondence was the Dept of Planning
Memorandum of January 27 in advance of the last workshop hearing. If we are to seek our next hearing, could
you tell me what would be a reasonable date for our re-submittal of information to you, based upon the findings
of that last meeting? Additionally, was there a letter of findings issued after that meeting? | do not have a
record of that.

When you get a moment, maybe we could have a conversation about next steps.
Thank you.

Kevin Gough, Architect
Archetype, P.A.

48 Union Wharf

Portland, ME 04101

Phone: (207) 772-6022
eough(@archetypepa.com
http://www.archetype-architects.com

file:///C:/Users/rwk/AppData/Local/Temp/XPgrpwise/4AE6AC3 1 PortlandCityHall 1001653...  1/4/2012
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Rick Knowland - RE: The Inn at Diamond Cove

From: "Kevin Gough" <gough(@archetypepa.com>

To: "Rick Knowland "' <RWK@portlandmaine.gov>
Date: 11/2/2009 2:35 PM

Subject: RI: The Inn at Diamond Cove

Rick,

Regarding our re-submission of the Inn at Diamond Cove:

We are planning to submit to you our revisions and amendments at the end of this week in the hopes of
getting on the agenda for December. We did submit a formal application on December 5, 2008, and a revised
and extended application on January 9, 2009,

At this point, we have addressed the site pian concerns that were discussed in the last workshop; we have
received our DEP Permit Approval; our Portland Historic Approval, and a few more things.

My question is, what is the best method to approach this. Do | simply send any additional or revised
information to add to the packet, or do | need to send everything from the beginning?

Let me know.

Kevin Gough

From: Rick Knowland [mailto:RWK@portlandmaine.gov]
Sent: Tuesday, October 13, 2009 2:22 PM

To: gough@archetypepa.com

Subject: Re: The Inn at Diarmond Cove

Kevin, Could you give me a call tomorrow? We can talk about this in more detail. I beliave the last action we
took on this application was for the zone change. If you haven't formally applied for site plan and subdivision
review that would be the next step. Anyway lets discuss this further.

>>> "Kevin Gough" <gough@archetypepa.com> Tuesday, October 13, 2009 >>>
Rick,

| want to touch base with you about re-starting the process for planning approval for the Inn on Great Diamond
Island. We now have our DEP permits and sewerage issues resolved, and are preparing aur next resubmission
to staff for review.

My guestion for you is whether you could give me your best analysis of where we are currently, to make sure
you and | are on the same page. As | see it, the most recent correspondence was the Dept of Planning
Memorandum of January 27 in advance of the last workshop hearing. If we are to seek our next hearing, could
you tell me what would be a reasonable date for our re-submittal of information to you, based upon the
findings of that last meeting? Additionally, was there a letter of findings issued after that meeting? | do not
have a record of that.

When you get a moment, maybe we could have a conversation about next steps.

file:///C:/Users/rwk/AppData/Local/Temp/XPgrpwise/4 AF96D26PortlandCityHall1001653...  1/4/2012
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Thank you.

Kevin Gough, Architect
Archetype, P.A.

48 Union Wharf
Portland, ME 04101
Phone: (207) 772-6022
gough(@archetypepa.com

http://www.archetype-architects.com

file:///C:/Users/rwk/AppData/Local/Temp/XPgrpwise/4 AF96D26PortlandCityHall1001653...  1/4/2012
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Rick Knowland - RE: Great Diamond Island - Building 46

From: "Kevin Gough" <gough(@archetypepa.com>

To: "Rick Knowland "' <RWK@portlandmaine.gov>
Date: 1/6/2010 9:39 AM

Subject: RE: Great Diamond Island - Building 46

Rick,

| received the comments from Public Services and, now that the holidays are over and | can again re-focus on
the project in more detail, | will be formulating a response to provide as an amendment to our application.

In the meantime, could you please give me an update as to our status in getting on a PB agenda?

Thank you.

Kevin Gough, Architect
Archetype, P.A.

48 Union Wharf
Portland, ME 04101
Phone: (207) 772-6022
gough@archetypepa.com

htip://www.archetype-architects.com

From: Rick Knowland [mailto: RWK@portlandmaine.gov]
Sent: Thursday, December 24, 2009 8:47 AM

To: gough@archetypepa.com

Subject: Fwd: Great Diamond Island - Building 46

Attached are comments from Public Services on the Diamend Cove project.

>>> David Margolis-Pineo Wednesday, December 23, 2009 >>>
Please see attached comments.

file:///C:/Users/rwk/AppData/Local/Temp/XPgrpwise/4B556712PortlandCityHall10016539...  1/4/2012
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Rick Knowland - Inn at Diamond Cove

From: "Kevin Gough" <gough@archetypepa.conm™>

To: RWK @portlandmaine.gov

Date: 1/19/2010 3:47 PM

Subject: Inn at Diamond Cove

CC: Hoyd@archetypepa.com; david@batemanpartnersllc.com

Attachments: Sprinkler System water capacity.pdf

Rick,

Attached is our letter describing the sprinkler system and the water capacity for the Diamond Cove.
Call if you have any guestions.
Thanks.

Kevin Gough, Architect
Archetype, P.A.

48 Union Wharf

Portland, ME 04101

Phone: (207) 772-6022
oough(@archetypepa.com
http://www .archetype-architects.com

file:///C:/Users/twk/AppData/Local/ Temp/XPgrpwise/4B668BF 7Portland CityHall 10016539... 1/4/2012
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Rick Knowland - FW: GDI

From: "Kevin Gough" <gough@archetypepa.com>
To: RWK @portlandmaine.gov

Date: 1/20/2010 11:51 AM

Subject: FW: GDI

Attachments: scan 604.pdf

Rick,
Attached is the revised site plan with added zoning language and a grease trap.
| will follow this with the copies on 11x17.

Kevin

From: Joe Laverriere [mailto:joe@delucahoffman.com]
Sent: Wednesday, January 20, 2010 11:25 AM

To: Kevin Gough; david@batemanpartnersllc.com
Subject: GDI

David and Kevin-

Attached is revised site plan for your review and comment. Kevin, if this is acceptable, then let me know how
many copies you will nead.

Joseph A, Laverriere, P.E.

Senior Engineer

DeLUCA-HOFFMAN ASSOCIATES, INC.
778 Main Street, Suite 8

South Portland, Maine 041086
T:207.775.1121 Ext. 133

F: 207.879.0896

This message and any attachments are intended for the individual or entity named above and may contain
privileged or confidential information. If you are not the intended recipient, please do not forward, copy, print,
use or disclose this communication to others; please notify the sender by replying to this message and then
delete it from your system.

file:///C:/Users/rwk/AppData/Local/ Temp/XPgrpwise/4B668C04PortlandCityHall10016539... 1/4/2012
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1/19/10

The Inn at Great Biamond Island, L1LC
PO Box 3572
Portland, ME 04104

Re: Double Barracks (Bldg. 46) Mainland Parking Analysis

For the Proposed Condominium Hotel Guests

Gentlemen,

As per your request the following analysis is based on the current required parking
spaces located at the Harbor Plaza parking garage, and the additional spaces required by this

proposed project.

Existing On-Site Parking Spaces (@ The Flarbor Plaza Garage)
- Parking Garage 198
- Surface Lot 20
Total Spaces 218

Current Parking Reguirements

- MEMIC Building / 47,700 sq. ft / 400 sq fi. per Space 120
- Porttand Harbor Hotel / 4 Rms. / Space @ 100 Rms, 25
- 470 Fore St. / 1 Space per 200 sq. fi. Over 2000 sq. {t. 1
2™ & 3™ FL Hotel I Space/ 4 Rims. I
- 468 Fore St. {Annex) /
Basement for Hotel Use 0
- 1'FL Retail 1780 sq. ft. — None Required 0
- 2™ ¥1. Hotel Meeting R, — None Required 8
- 3 FL 2 - Hotel Rims. ~ None Required 0
(See 470 Fore St. Rm. Count)
- 4™ Fl, Offices 1780 sq. ft. /350 sq. fi. / per Space 5
Total Spaces Required 152

Developed by Dictar Associates 2.0, Box 3572 Porlland, Me. 04104



Summary of Hxisting Uses;

Total Spaces = 218
Total Spaces Required = 152
(B current uses)

Balance of Bpaces Available 66

Utilizing the most restrictive use application (Residential Structures) a total of 44 spaces
would be required for the Condominium Hotel use / 2 spaces for every unit plus I additional
space for every 6 units. Therefore a surplus of 22 spaces will remain after the additional vse is
factored.

in Summeary Harbor Plaza can accommodate the additional Condominium Hotel units
and is pleased to do so at our current rate structure.

Should you require additional information do not hesitate to call.
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Rick Knowland - FW: GDI

From: "Kevin Gough" <gough@archetypepa.com>
To: RWK@portlandmaine.gov

Date: 1/20/2010 1:48 PM

Subject: FW: GDI

CC: suemcewen@archetypepa.com

Attachments: W6931-2009.pdf; SLDA L13160ABB.pdf

Rick

Here is some information from the Civil Engineer.

If you need anything more today, please call David Lloyd in my office. | can also be reached by cell phone at
207.232.3858. | will be on the road the rest of today to go to a meeting.

Thanks.

Kevin

From: Joe Laverriere [mailto:joe@delucahoffman.com]
Sent: Wednesday, January 20, 2010 1:14 PM

To: Kevin Gough; lloyd@archetypepa.com

Cc: david@batemanpartnersilc.com

Subject: GDI

Kevin-
As requested, enclosed are pdf copies of the following items:

a Amended Waste Discharge License
e Amended Site Location of Development Act Permit

| will be forwarding the following other pieces of information in subsaquent emails:

= Revised Site Plan

¢  Revised Detail Sheet with Grease Trap Detail added
o Pdf copy of Stormwater management Plan

e Pdf copy of Erosion and Sedimentation Control Plan

Call with any additional questions or comments.

Joseph A. Laverriere, P.E.

Senior Engineer

DeLUCA-HOFFMAN ASSOCIATES, INC.
778 Main Street, Suite 8

South Portland, Maine 04106

T 207.775.1121. Ext: 133

F: 207.872.0896

This message and any attachments are intended for the individual or entity named above and may contain
privileged or confidential information. If you are not the intended recipient, please do not forward, copy, print,
use or disclose this communication to others; please notify the sender by replying to this message and then
delete it from your system.

file:///C:/Users/rwk/AppData/Local/ Temp/XPgrpwise/4B668C09PortlandCityHall10016539... 1/4/2012
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Rick Knowland - FW: DIA COVE RECORDING PLAT PDF'S

From: "Kevin Gough" <gough@archetypepa.com>
To: RWK@portlandmaine.gov

Date: 1/21/2010 12:16 PM

Subject: FW: DIA COVE RECORDING PLAT PDF'S

Attachments: DIAMOND COVE-AMENDMENTS TO RECORDING PLAT.pdf, DIAMOND
COVE-AMENDED SGC SURVEY .pdf

Rick,
Attached are two drawings which | feel adequately convey the Subdivision information that we discussed.
Please comment.

Thanks.
Kevin Gough

From: Joe Laverriere [mailto:joe@delucahoffman.com]
Sent: Thursday, January 21, 2010 9:19 AM

To: david@batemanpartnerslic.com

Cec: Kevin Gough

Subject: FW: DIA COVE RECORDING PLAT PDF'S

David-

Please review the two attached pdfs. Let me know which one you think is better for providing to the Planning
Department or perhaps both.

Joseph A. Laverriere, P.E.

Senior Engineer

DeLUCA-HOFFMAN ASSOCIATES, INC.
778 Main Street, Suite 8

South Portland, Maine 04106

T: 207.775.1121 Ext. 133

F: 207.879.0896

From: Chuck Dube

Sent: Thursday, January 21, 2010 9:00 AM
To: Joe Laverriere

Subject: DIA COVE RECORDING PLAT PDF'S

Chuck Dube
DelLuca-Hoffman Asscciates, Inc.

This message and any attachments are intended for the individual or entity named above and may contain
privileged or confidential information. If you are not the intended recipient, please do not forward, copy, print,
use or disclose this communication to others; please notify the sender by replying to this message and then
delete it from your system.

file:///C:/Users/rwk/AppData/Local/Temp/XPgrpwise/4B66DA64PortlandCityHall1001653...  1/4/2012
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Page 1 of 1
Rick Knowland - Great Diamond [sland

From: Kevin Gough <gough@archetypepa.com>
To: RWK@portlandmaine.gov
Date: 3/20/2011 11:27 AM

Subject: Great Diamond Island

Rick,

Do you have time this week to sit with me to go through the Inn at Diamond Cove project to re-familiarize
ourselves with the job, and to come to agreement on what | still need to get accomplished before | can get us cn
the agenda for a final vote?

Ideally, | would only need about 30 minutes of your time to make sure we are both on the same page.

Let me know. | am happy to meet you at your office any time this week.

Thanks.

Kevin Gough, Architect
Archetype, P.A.

48 Union Wharf
Portland, ME 04101
Phone: (207) 772-6022

gough(@archetypepa.com
http://www.archetvpe-architects.com

fle:///C:/Users/rwk/AppData/Local/ Temp/XPgrpwise/4D9467B2PortlandCityHall10016539... 1/4/2012
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JN2769

SECTION 18

SOLID WASTE

Overview

The solid waste associated with the renovation and construction of the Inn has been
summarized in this section. This section discusses the anticipated solid waste
generation and identifies the responsibility for collection, transport, and disposition of
this waste.

Special or Hazardous Wastes on the Site

There are no known special or hazardous wastes associated with the site.

Construction Debris

The Inn at Diamond Cove will be built to achieve a LEED rating by the USGBC. As part
of this rating, the applicant will retain a General Contractor that will be required to supply
several roll off dumpsters to handle different types of waste materials for recycling and
disposal. The General Contractor for the project will be required to enter into a contract
with a licensed solid waste disposal firm for the hauling of all construction and demolition
debris related to the project. Mixed construction material waste will be tfransported to a
facility licensed by the MeDEP to accept mixed construction debris. Separate wood
debris may be transported to the Biofuels limited facllity in Lewiston, Maine. Separated
metalfferrous material shall be transported to Grimme! Industries in Topsham.

Land clearing will include cutting of trees and stump removal. The General Contractor
will be required to have the trees chipped or removed for pulp and to grind stumps,
brush and trees onsite and use the grindings or chipped material for erosion control mix.
The volume of stumps, grubbings, and chipped vegetation that will be generated by the
project has been estimated at 200 cubic yards (refer to Attachment A). The general
contractor will be required to file appropriate forms with the Maine Forestry Depariment.

Approximately 145 cubic yards of construction debris (after recycling) will be generated
from the construction of the proposed inn.

Concrete and bituminous concrete will either be processed onsite or hauled to an
approved recycling facility such as Commercial Recycling in Scarborough, Maine.

Grit/Sediment Removal

The applicant will enter info a maintenance contract for grit'sediment removal. It is
anticipated that catch basin grit/sediments will be removed from the structures and
disposed of by the Contractor at a licensed facility.

Operational Waste Generated

Once the Inn at Diamond Cove is constructed and placed into service, all operational
solid waste will be collected at a central location within the Inn. All collected waste is
hauled to a central repository on the island by the Diamond Cove Homeowner's
Association. The City of Portland collects the refuse from the central repository and
hauls it off site for disposal at Eco-Maine.

MeDEP Sife Locaiion Permit

January 2009 18-1 The Inn at Diamond Cove

Portland, Maine
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18.6 Attachments
Attachment A -

JNZ769
January 2009

Computations estimating the volumes of solid waste to be generated

and recycled by this project,

18-2

MeDEP Site Location Permit
The Inin at Diamond Cove
Poriland, Maine



ATTACHMENT A

Computations of Types of Volumes of
Solid Wastes for Project



)

SOLID WASTE CALCULATIONS

1. Stumps/Grubhings
The site work will require some clearing of about 0.5 acres of forest.

Assume 400 cy per acre for forests.

0.5 acres of forest at 400 cy/acre = 200 cy

2. Construction Debris Generated by the Proposed Project

A. Building Renovation

Assume 12 c.y./1,500 s.f. of finished space — 34,000 x 12/1,500 = 272 c.y.

If 50% is recycled and transported to the facilities listed above, about 136 c.y. of mixed
material would go to a licensed facility for disposal,

B. Building Expansion
Assume 10 ¢.y./1,500 s.f, of finished space — 2,740 x 10/1,500 = 18 C.y.

If 50% is recycled and transported to the facilities listed above, about 9 c.y. of mixed
material would go fa a licensed facility for disposal.

3. Operational Waste

Based upon similar hotel facilities owned and operated by the applicant, a 100-room hotel
with restaurant facility typically generates 3 tons (60 c.y.) of operational waste on a monthly
basis. Therefore, on a per-room basis, the anticipated operational waste volume is 0.03
tons (0.6 c.y.) per month,

The proposed 20-unit inn is anticipated to generate 0.6 tons (12 c.y.) of operational waste
on a monthly basis during the peak season (June through September).
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Order 55-08/09
Given first reading: 8/18/08 Public Hearing and postponed on 9/3/08
Amended and Passed 5/15/08 {Cohen abstaining)

EDWARD J. SUSLOVIC (MATOR) " ' TAMTS L COMEN (9)
KEVENJ. DONOGHUE (1) CITY OF EB@R’ELA—N@ JOHN M. ANTON (A/L)
TAVTT A WMARSHALL {3} 1IN THE CITY COUNCH. ) JILL C DUSON (ALY
DIANTEL 5. SEOLNIE (3} NICHOLAS M. MAVODONES (A1)

CHERYL A. LEEMAN (4)

ORDER AUTHORIZING AMENDMENT TO
CONBITIOMNAL ZONE FOR PROPERTY
IN THE VICIMITY OF
HAMOND COVE, GREAT BIAMOND ESLAND
PORTLAND, MAINE

ORDERED, that the Conditional Zone by and between the City of Portland and The im
at Diamoend Cove LILLC and the Diamond Ceove Homeowners Association,
adopted on and incorporated by refercnce into the Zoning
Ordinance by Scc. 14-49 of the Portland City Cade, is hereby amended to
read as follows:

SUPPLEMENTAL CONDITIONS AND RESTRICTIONS
BUILDINGS 46 (“DOUBLE BARRACKS”) AND 19 (“HOSPITAL™)
FT. MCKINLEY, PORTLAND, MAINE
SEPTEMEER 3, 2068

The following supplemental conditions and resirictions are imposed by the City of
Portland (the “City™) on that portion of the Ft. MeKinley project (“Project™) commonly
known as Buildings 46 and 19, together with the ancillary service area, afl as depicted on
the map attached hereto ag Attachment 1 (“Premises™), as conditions of the rezoning of
the Premiscs at the request of The Inn At Diamond Cove, LLC (“IDC”) Y, and consented
to by the Diamond Cove Homeowners Association (“IDCHA")

1. Existing Conditions. The Premises arc a portion of ‘the develepment
commonly known as Ft. McKinley, Great Diamond Istand, Porlland, Maine which is
subject, inter alia, to those Conditions and Restrictions recorded in the Camberland
County Registry of Deeds in Book 8928, Page 263, as amended by Order of the Portland
City Council on August 16, 2004 relating to ground transportation in and around the
Project (collectively, the “Existing Conditions and Restrictions™).

i. Supplemental Conditions and Restrigtions. Netwithstanding the terms of !

! For purposcs of this Supplemental Conditions and Restrictions decument, “Owner/Manager™ referred to
herein shall mean, individuals and collectively, the following: IDC, its successors in interest or assigns;
individual unit owners, there heirs, successors in interest and assigng; any and all management company
retained by or working on behalf of IDC, its successors o assigns and/or individual units owners and their
heirs, successors in intcrest or assigns.
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the 1R-3 zoning text otherwise applicable to the Premises, and the Existing
Conditions and Restrictions, those buildings designated as Building 19
{(“Hospital”) and Building 46 {“iJouble Barracks™}, the immediate grounds
attendant thereto and a portion of the Open Space, all depicied on the site
plans dated Fune 24, 2008 [consisting of four {4) sheets and attached
hereto as Attachment 2], all may be redeveloped into individually owned
and fully cquipped condominiwm units, sometimes known as
“hotelminiums” and a supporting pool/services ares on the Open Space.
“Hotelminivm” is defined as privately owned residential condominium
units (with kitchens) located within a structure that offers reasonable and
customary on-site hotel services® which are limited to the unit owners,
their guests, tenants in residence and members of the DCHA. The
Hotelminium units may be rented (in whole or in part by virtue of attached
bedrooms capable of being independently rented through a “lock out®
system from the remainder of the unit) for varying durations to the gencral
public through a centralized hespitality vendor. The Double Barracks may
inclede up to a maximum of twenty (20} hotelminium units [with the
maximum mumber of lock out units, included as part of the twenty
hotelminiums and not separate units, not fo exceed sixteen (16)] and the
[espital may inciude up to a maximum of twelve (12) hotelminium units
[with the maximum number of lock out units, ncluded as part of the
twelve hotelmintuims and not separate units, not o exceed twelve (12}].
The units contained within the Double Barracks and the {lospital buildings
shall become members of a separate condominium association established
for these two rehabilitated buildings, and each vnit will also be considered
a “lot” within DCHA, subject to all of the applicable restrictions,
covenanis, conditions, assessments and the like of boih DCHA and the
newly-established condominium association.

The Double Barracks and the Hospital, both of which may be renovated, are
depicted on Attachment 2. The allowable rehabilitation of these buildings may include
construction of & new swimming pool and related guest services building on that portion
of the Open Space depicted on the site plans, a copy of the relevanl portion of which
appears as Attachment 2 hereto. The recording of the this Amendment shall be deemed
to supplement the Conditions and Restrictions recorded in Book 8928, Page 263 and the
“Dedicated Open Space Plan™ attached thereto as an Exhibit.

3. Disposal of Solid Waste. All solid wastc generated on the Premises shall
be collected and disposed of privately, on the mainland, with temporary storage of such
waste being handled within the building and disposed of in accordance with all applicabie
regulations, codes and laws; or if, in the City’s opinion, it would not create an
unreasonable burden thereon, at a municipally-operated island solid waste dispesal

2 For purpases of this Supplemental Conditions and Restrictions document, “reasonable and customary on-
site hotel services™ shall include but not be limited to Iaundry service, linen service, room service, heallh
and fitness facilitics, food and beverage service, concierge, ete.
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facility.

4, Fire Protection. The Double Barracks and Hospital buildings shall be fully
sprinkled and have installed, and at all times fonctional, a central fire alarm system
operative prior to the issuance of any certificate of occupancy for the respective building,

5. Transportation Services. The Owner/Manager of the Premises shall vse its
best efforts to secure from the Casco Bay Island Transit District year-round common
carrier water transportation service to, from and between the Portland waterfront and the
Biamond Cove Pier {or barge landing where appropriate for passengers and/or cargo) ona
schedule to be established by the carrier based upon passenger demand; provided,
however, that in the event that such service becomes unavailable, the Owner/Manager
shall provide an equivalent alternative to such service, subject only io the approval
thereof by the Public Utilitles Commission, or such other regulatory autherity having
jurisdiction thereof.  The Owner/Manager shail also provide suitable growmd
transportation from points of disembarkment within the Project to the hotelminiums. The
Owner/Manager shall not provide motorized ground transportation off the Ft. McKinley
Project site and the Owner/Manager, its guests, tenants, invitees and employees shail not
operate motorized ground transportation of any kind to travel off the FFt. McKinley project
site to the pier at the south end of the island except in the event of an emergency. All such
transportation shall strictly conform to all cxisting ordinances, rules and regulations
conceming travel outside of the project site to the public pier at the southerly end of Great
[diamond Island. All owners, guests and employees will be directed fo utilize Casco Bay
Lines or private water shuitles ariving at the Diamond Cove landing point or the barge
landing peint (at the north end of Great [3amond Istand) and will be specifically advised
iiot to vtilize any oft-site facilities, including the pier at the south end of the island. The
Owner/ Manager shall conspicuously post, and keep posted in each hotelminium uniis at
the Premises, a writtenn notice of the applicable ordinances, rules and regulations.
Moreover, the City shall have no obligation to provide mainiand parking for any owner,
occupant, guest or invitee of any hotelminiwmg unit or any manager or on-site siafl thereof.

6. Bisposal of Sanitary Waste, The I is obligated hercunder to involve the
City in ali aspects of its sanitation wasle licensing, and any modifications thereto, with
any local, state or federal agency. This inciudes providing the City with copies of ail
information submitied to said agencies and involving the City in all meetings and
discussions concerning sanitary waste disposal. No site plan or subdivision application
shall be approved by the City unless and until documentation of Maine DEP approval of
the sanitary waste system serving the Premises is provided.

7. Interpretation; Conflicts. The within conditions and restrictions are
intended fo supplement the existing Conditions and Restrictions and amendments thereto,
all of which shall remain in full force and cffeet except as modified herein or as may be
modified by further amendment or ordinance duly enacted by the City of Portland. Tis the
event of any conflict between these Supplemental Conditions and Restrictions and the pre-
existing Conditions and Restrictions, as amended, these Supplemental Conditions and
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AR Development Review Applicetlon Doubie Barreeks (Building 46) - Creat Diamond islend

Dear Rick:

e are submitling our revised and extended application for Development Review on behalf of applicant and owner
The Inn at Diamond Cove, LLC, a Maine limited liability company, for a renoverion of and addition to Building
Mo, 46 {Double Barracks) at Diamond Cove, Great Diamond Tslend, &

The beilding in question is substantially deteriorated and io a siate of near abandorn. The Double Barses is
planned be fully rehabilltated In accordance with the National Park Service and fae Portland Historical Board and
shall convert the property to a hotel condominiurm use together with some limited common arenities consistent
with the operations of a hotel. The building itself will house 20 residential units, govemned by 2 newly-formed
concominium association. Each of the units shall be considered 2 “lot” within the Diamend Cove Homeowners
Assoniation and will be used for purposes consistent with a residential hotel concominiun, including reasonabie
and customary on-site services Hmited 10 the owners, their guests, tenants in residence and members of DOHA.
The addition will entail a one story lobby structure in the inner courtvard of the existing buildin ¢ with g three story
elevator tower and porch addition on the face of the building in that courtyard. -

Located in an E:{;? zone, the addition is & permitted use based upon a Zouning Text Amendment 1o the Fort
McKinley Conditional Zone.

The following is a summary of the current project status:

I. The proposed rencvation plans have been reviewed end approved by the Nationa! Park Service for
~compliance with the guidelmes for renovations 1o historic properties. _

. An amended waste water discharge license application has been complated and will be filed with the
“iaine Drepartment of Environmental Protection this month. ' h
A amendrent to the existing site location order for the Diamond Cove Project will also be submitted thic
month to the Maine D.E.F. to allow the proposed renovations, _

S

Lk

THE FOLLOWING SUBMISSION ITEMS FOR DEVELOFPMENT AND SITE PLAN REVIEW ARE
LISTED FOR BOTH STATUS AND APPLICABILITY:

Site Plan Checldist:

1. Standard boundary survey;

Euiding 46 (Double Barracks} was deciared as (14) fourieen lots by the declarani as recorded by amende & plans
recorded on August 22, 2002 in plawn hook 202, pages 526-528 “Phase ¥ Plan”, A copy of that plan is atached as
Exhibit I This plan reflects a building and lot footprint whick can be transferred to oach individual owner and
a doshed line which represents each lof owner’s exclusive right to use area (which is part of the Diamond Cove
Home Owners Common Space). The Diamond Cove Home Owners Association fncrgased the niumber of
declaved lots in Building 46 from (14} fourteen lots to up to a maximum of (22} tweuty-fwo lots by vose of the

48 Unign Wharf, Portland, Maine oai101 (267) 772-6022° Fay (207) 772-4056
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FAPPROVAL F(
OND COVE

THE INN AT DIA

Except in case of a bona fide emergency, no owner, tenant,
invitee, or other occupant of any hotelminium unit shall at any
time seek or accept transportation by motor vehicle to or from
any location within Diamond Cove to or from the State Pier at
the southerly side of the Island.
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ROPOSED CONDITION OF APPROVAL F(
THE INN AT DIAMOND COVE

Except in case of a bona fide emergency, no owner, tenant,
invitee, or other occupant of any hotelmintum unit shall at any
time seek or accept transportation by motor vehicle to or from
any location within Diamond Cove to or from the State Pier at
the southerly side of the Island.



PROPOSED IR-3 CONDITIONAL ZONING AMEND

PLANNING BOARD REPORT #44-08

= t = -1.'.
b Fs e " 5
A X £
S 0. o &
- - { ".. . “.
v ks =
! :
7 =7
6 \ 1
e

¢ =il
= 2l F s
s 1 f 1 L .
Nl‘- { 5‘5,}' gl 5 0 5 gt

B A 4o [!

vt
ENTS

Ak
o

DIAMOND COVE, GREAT DIAMOND ISLAND
THE INN AT DIAMOND COVE, LLC

-

T__T‘k“'

BN
TN A
T x ' .)*’”"
o
L //
///

ey

Submitted to:
. Portland City Council

PR Portland, Maine

August 18, 2008

Submitted by:
Richard Knowland, Senior Planner

August 6, 2008



IE.

Entyoduction

The Planning Board is forwarding a recommendation to the City Council to approve
amendments to the existing Diamond Cove conditional zoning on Great Diamond Island.
The applicant is The Inn at Diamond Cove, LLC.

This proposal would altow the renovation and conversion of the “Double Barracks”
building and the “Hospital” buildings into residential hotel condominiums. These
buildings represent the last significant brick structures not renovated in the Fort
MeKinley complex. The buildings are deteriorated {particularly the Double Barracks) and
this proposal is viewed as the best chance to save these buildings in the near term, The
Double Barracks (27,386 sq. f.) and the Hospital (15,900 sq. ft.) have the largest ficor
area of any brick building al Diamond Cove.

The Planning Board recommendation is a supplemental document to the existing
Diamond Cove conditional zoning. The proposed zoning text applies exclusively to the
Double Barracks and Hospital buildings. The original conditional zoning still applies o
the existing Fort McKinley development as well as the Double Barracks and Hospital
building.

Please note that in varions sections of this repout (and submitted documents) the terms
“residential hotel condominium”, “condominium hotel”, “hotel condomium”, or
“hotelminium” are used interchangeably. The names are infended to refer to the same
termn. The conditional zone text provides a definition for the term,

The Board’s recommended zoning amendment text is shown starting on page 3 of
this report and Attachment 2-A.

A vicinity map is shown on Attachment 2-X.
Commonly Asked Questions About Biamond Cove

Before discussing the zoning amendment, we thought it helpful to provide answers to
some commonly asked questions about the Diamond Cove development and IR-3
conditional zoning. This information is presented below.

What is the size of the Diamond Cove development?

The total land area of the Diamond Cove development is about 190 acres, which occupies
the northerly haif of Great Diamond Isiand. The IR-3 zone totals about 92 acres. The
IR-3 zone section was approved for 134 dwellings within the historic military buildings
although only 77 units have been placed in the buildings to date. The conditional zoning
intended to facilitate the rehabilitation of the existi ng Fort McKinley buildings thus
newly constructed buildings were prohibited. Five buildings were originally allocated for
commercial uses near the Diamond Cove ferry landing but only a couple of the buildings
have been used for that purpose including a restaurant.
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The IR-1 single-family section of the development has 39 lots with 34 houses on the Iois
but isu't part of the IR-3 conditional zone.

In contrast, the remainder of the island (the southerly or village section of the island} had
about 72 dwellings as of 2004,

Why was the property zened IR-3 conditional Eoning?

As patt of the comprehensive island zoning update in 1985, an IR-3 7oning text was
created to address large-scale development on the islands. An IR-3 is a specialized island
zong that is enacted with a conditional zone, The IR-3 is the onlv island residential zone
that allows condominiums (attached housing). Converting the military buildings inio
condominiums was the only feasible way to renovate the historic Fort McKinley
buildings. Thus the developer requested TR-3 conditional zoning for the property.

The islands are unique landforms with sensitive environmental features particularly the
shoreland areas that ting the island. The land developrment pattern of an island such as
Great Diamond is reflective of a rural village rather than a mainland neighborhood. The
special development standards of the TR-3 zone and the ability to use conditional zoning
were intended to address the unigue physical and natura! characteristics of the islands.

The IR-3 conditional zone covers the entire Fort McKinley complex, the main cormplex
of former military buildings arcund the parade ground and the Diamond Cove pier area.

A copy of the original 1985 conditional zoning is shown on Attachment 2-1.

Have there been other amendments made to the Diamond Cove conditional zoning
since the 1985 approval?

Yes, the original conditional zoning has been amended twice.

In 2000, the IR-3 zone was expanded to include lot 44. Lot 44 is located near Diamond
Cove and was incorporated into the zone to allow outdoor tent events associated with the
Diamond Cove restaurant. A proposal for a beachfront bar (Stowaways) was not
approved.

In 2004, the conditional zoning was modified to address golf cart issues within the
project.

Background of Proposed Zoning Amendment

The IR-3 conditional zoning amendment is proposed by The Inn at Diamond Cove LLC,
The applicant would like to convert the existing Double Barracks and Hospita] buildings
into residential hotel condominium units. A detailed summary of the proposed use is
shown on Attachment 2-G.

A residential hotel condominium is not recognized in the zoning ordinance. In their
submission the applicant states that “the two buildin gs are substantially deteriorated and 2
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collapse of either would not be unexpected.” The applicant views the conditional zonin g
amendment as an opportunity to renovate these buildings, which has not been possible in
the past. Given the deteriorated conditions of these buildings, residential uses have not
proven financially feasible. These buildings are the last significant brick buildings within
the Fort McKinley complex that have not been tenovated. They are also the largest brick
buildings in the complex. Renovation of the Fort MecKinley buildings was initiated 20
plus years ago.

The City of Portland acquired these two buildings in 2004 for non-payment of property
taxes. The City has solicited requests for proposals from developers in the past but this
has atiracted little interest given the deteriorated conditions of the buildings particularly
the Double Barracks. In 2007, the City entered into an option agreement with the
applicant to purchase the Double Barracks and Hospital.

In terms of physical development the applicant is proposing the following:

*  Renovation and conversion of the Double Barracks building (up to 20 units) and
Hospital building (up to 12 units) into residential hotel condominiums;

U A first floor addition is proposed to the rear of the Double Barracks building, The
reception/dining area has seating for 56; and

e A plaza area, swimming pool and food/beverag

o4, Swimming pool and food/beverage service building is proposed
behirid @e Dguble_ Barrgcks_build_in g

IV.  Key Elements of Conditional Zoning Amendment

The applicant’s conditional zoning amendment is intended to facilitate the conversion of

_the Double Barracks and Hospital buildings into residential hotel condominiums. The text

changes involve the following: (1) referencing a residential hotel condominium

(hotelminium) as a permitted use, including a definition of the use; (2) use ;)f!cié_&icgted

-open space for a swimming pool and bar/service building; and (3) referencing o(Cowence fi -
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construetion of the bar/service building. r N Ry ET)
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l
Residential Hotel Condominium Use \.\ £ @ o

~—* Ngg o LN
The applicant is proposing a residential hotel condominium (hotelminium) use for the g
Double Barracks building and the Hospital building. A residential hotel condominium is =
not a recognized use in the zoning ordinance. In an earlier discussion with the applicant '
the use was described as an inn. However, as each unit will have kitchen facilities thisis
inconsistent with the zoning definition of an inn. | PP

The applicant indicates “this project proposes individual, residential condominium units, ¢, 4l

each of which will have its own separate kitchen facilities, together with limited common o

amenities.” The condominium units will apparently be sold to investors and the f 1 beirl Vi

individual units rented for public use similar to a hotel or inn room. Thereis a f

management entity that will be coordinating this function including providing a van /¢ 7!
A

service, security and maintaining the exterior of the building.

enl .
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Use of Dedicated Open Space for Swinmming Pool and Food/Beverage Building

A swimming pool and gazebo {food service/beverage) building are proposed behind the
Drouble Barracks building. This area is referenced as dedicated open space in the original
conditional zening. See Attachment 2-K.

The proposed amendment references that the swimming pool and food/service building
will occupy “dedicated open space.”

Mewly Constructed Building

Applicant proposes a newly constructed food/beverage service building next to the
swimrming pool. A phrase in paragraph | of the original conditional zoning staies
“...there shall be no construction or development of any new principal building or
structure on the Premises,” See Attachment 2-1.

The proposed building is relatively small and might be considered an accessory use, but
given the language and intent of the original conditional zone text, the text has been
amended to reference that this building is newly constructed.

V. Planning Board Recommended Conditional Zoning Amendment

The Planning Board’s recommendation is a “supplemental” document to the existing
Diamond Cove conditional zoning. The proposed zoning text applies exclusively to the
Daouble Barracks and Hospital buildings. The original conditional zouing text still applies
to the existing Fort McKinley development as well as the Double Barracks and Hospitat
buildings. The complete Planning Board recommendation is shown starting on page 13 of
this report and Attachment 2-A.

VI.  Important Issues Associated with the Conditional Zoning

Transportation Service

Transportation is a sensitive issue on Great Diamond Island particularly on the southerly
{or public side) of the island. Private automobiles are not permitted with the IR-3
conditional zone. As the Courcil may recall in 2004, the Diamond Cove Homeowners
Assoc, requested an amendment to the conditional zone to allow golf carts/electric
vehicles. A zoning amendment was passed but with enforcement provisions to insure
that non-service vehicles don’t cross the property line into the southerly end of the island.

The applicant intends to operate a Separaie van transportation service from the van run by
the Diamond Cove Homeowners Assoc. (DCHA). Concern was expressed that owners
and renters of the residential hotel units would use the southerly (public) pier rather than
the Diamond Cove pier. The applicant indicates that the owner/manager will not provide
motorized ground transportation off the Fort M cKinley site,
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The transportation section in the supplemental conditional zoning text was expanded
after considerable public comment during the workshops and public hearing. An excerpt
of the transportation paragraph is shown below.

“The Owner/Manager shall also provide suitable ground transportation from
points of disembarkment within the Project to the hotelminiums. The
Owner/Manager shall not provide motorized ground transportation off the Ft.
MeKinley Project site and all such transportation shall sirictly conform to all

existing ordinances, rules and regulations concerning travel outside of the PIOJeCt
site fo th&public..picnézit_th@'_sou;f_ﬁfaﬂ)"_E_Hd"Qfﬁ“féami?_iﬂo_fla_l_sland- All owmners,
guests and employees will be directed to utilize Casco Bay Lines or private water

shuttles arriving at the Diamond Cove landing point or the barge landing (at the

north end of Great Diamond Tsland) and will be specifically advised not to utilize

any oﬁiﬁg_ facilities, including the pier at the south ena_o'ﬁh_i_i‘g]gnd. All
‘purchasers of uni?éi_hft_"_’__flj:@fPf;:__ﬁ'l_esis shall receive specific notice of the applicable
rules and regulations, including the potential sanctions for failure to comply.”

Wastewater Treatment and Capacity

The capacity of the existing sanitary waste treatment system to accommodate the Double
Barracks and Hospital buildings is an important issue. Diamond Cove’s wastewater
treatment has been complicated in the past by significant water infiltration which has
implications on the amount of water di scharged into Casco Bay.

The Diamond Cove project has evolved over a period of time. The original Diamond
Cove wastewater treatment System approved by the DEP was designed to accommodate
134 condominium units and 5 commercial uses. As the development was scaled back, the
number of sand filter treatment fields was correspondingly reduced.

By 2000, a third sand filter was installed accommodating what was believed to be a total
build-out of only 77 condominium units and providing for increased wastewater flows
from the Diamond Cove restaurant. The wastewater treatment system is licensed by the
DEP to accept and treat 35,000 gallons of waste per day based on a monthly average. The
sand filter treatment system has an outfall pipe in Casco Bay. In September 2003, the
DEP formally banned new overboard dj scharges. The existing sand filter treatment
System may be maintained but the amount of wastewater flow into Casco Bay may not be
increased above the license restrictions.

The applicant’s consultant J oseph Laverriere of Delucca-Hoffman consultant engineers
has provided background information on the water infiltration and sewer capacity issue.
Mr. Laverriere indicates “the existing uses on the island are estimated to generate 29,335
gpd of wastewater which results in a 3,665 gpd of reserve capacity that is available for
the renovation of the Double Barracks and Hospital building, as well as any sources of
inflow/infiltration.” Mr. Leverriere has also submitted information on ongoing efforts to
reduce infiltration within the sewer pipes and the sandfilter field.
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At the time of the Board’s public hearing, the applicant had not submitied an application
to the Maine DEP regarding the proposal, DREP approval will be required for this project
to praceed.

Commereial Uses Near Diamond Cove Ferry Landing

The original development plan for Diamond Cove focused on commereial uses near the
terry landing. The plan projected 5 commercial uses including a restaurant and store near
this area.

The proposed residential hotel condominium is located near the parade ground, which is a
departure from the original concept. The Double Barracks building will have its own
swimmming pool and small bar/service butlding. A residential hotel is closer tg &
residential use than a commercial use, the primary difference being the more transient
nature of rented hotel rooms.

Condominium Hotel Floor Plan

The applicant submitted a floor plan for the 3 floors of the Double Barracks building, A
cover letier accompanying the plans indicates there aie 6 one bedroom units, § two
bedroom units and 8 three bedroom units for a total of 20 units. Within the 20 units there
are bedrooins having separate and connecting doorways to haltways which provides the
capability for “lock-out” rental units. The zoning text states:

“The Hotelminium units may be rented (in whole or in part by virtue of attached
bedrooms capable of being independently rented through a “lock-out” system from the
remainder of the unit} for varying durations to the general public through a centralized
hospitality vendor.”

The zoning text allows a fotal of 16 lock-out unity (included in the 20 units} which brings
the total number of hotel units to 36 for the Double Barracks building. The Hospital
building may have up to 12 hotelminium units with upto 12 Jock-out units.

The first floor plans indicate the building addition will have a dining /reception area with
a capacity for 14 tables serving 56 people. The applicant indicates this will be 4 private
hotel restaurant and that a continental breakfast may be served as well as other catered
meals. The DEP will be reviewing whether the restaurant is consistent with the
wastewater discharge license in terms of wastewater volume and number of seats.

Land Use Policy Implications

The primary policy docurment for the islands is Portland Islands Land Use and Zoning
Study, which was adopted by the City Council (1985) as an element of the City
Comprehensive Plan. The ori ginal Diamond Cove conditiona zoning was enacted
pursuant to this plan.
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The summary and goal statement of the island comprehensive plan is expressed beiow:

The islands are different from the mainland in terms of the patural features, their
resource vatue, the public services available {or possible), the people who reside
and work there. The City’s Jand use policies and regulations should reflect this
cssential difference.

The overall land use goal is to balance future growth and development on the
islands 1o preserve those essential natural, physical, and social factors that
contribute to the islands unigue value and character,

The purpose of the IR-3 Island Resi dential Zone as expressed in the comprehensive plan
15 shown below:

The purpose of the IR-3 would be o allow for planred unit development in a
manter compatible with both the natural and built environment, Parcels shouid
not be rezoned to IR-3 unless an applicant can demonstrate that a develo pment
plan for the site can meet a series of detailed location and performance standards
and is part of & contract or conditional rezoning. These standards would provide
guidance to the City on whether a specific site would be appropriate for an {R-3
rezoning,

The comprehensive plan discussion for the IR-3 Contract-Conditional Zoning is shown
below:

AllIR-3 rezoning should be subject to contract or conditional zomng. Contract
zoning is critical to the 1R-3 rezoning process in that if a development plan for a
proposed rezoning met the 1R-3 review standards, the City would require that the
zone change be subject to certain conditions through contract Zoning that would
insure that the final development for the site was in conformity with the land use
policies represented in the IR-3 standards, This zoning ool can insure that the
representations and assertions of a particular zone change application and
development plan that served as the basis for granting the rezonin g, are formally
carried out in the context in which jt was approved. Given the sensitive
environmental issucs and development constraints on the islands, it is not in the
interest of the City to approve an IR-3 without appropriate assurances that the
ultimate development for the site appropriately addresses such development
constraints.

The purpose section of the IR-3 Zone (zoning text sec. 14-145.13) is shown below. See
also Attachment 2-H, which includes the purpose section of the IR-3 zone and the review
standards discussed below.

The purpose of the IR-3 islang residential zone is to allow for g planned unit
development in a manner compatible with both the natural and built environment,
which provides for adequate circulation and waterfront access, adequate water

supply for private use and fire protection, and safe and clean disposal of solid and
septic wastes.
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The above paragraph also includes sec. 14-145.13(e), which states:

{2} The development plan should have the capability of meeting the development
review standards of sec. 14-145.16.

Although Diamond Cove is an existing IR-3 conditional zone and ihe hotel condominium
proposal represents an amendment to the conditional zone text, the hotel condominium
proposal should demonstrate the “capability” of meeting these standards, W ithout
evidence of such capability, we risk that the proposed change is inconsisient with these
standards and policy intent of the cotaprehensive plan.

A discussion of review standards particularly relevant to this application is provided
below that should be considered in the context of the zone change proposal

Sanitary Waste, The developer has submitted information on wastewater capacity for
the sanitary waste sysiem suggesting that adequate capacity exists and that there has been
an ongoing effort to rehabilitate the sewer System 16 reduce infiliration. See previous
discussion starting on page 6. In an idea] scenario, the developer would have already
submitted an application io the DEP which would have informed the review process,
Nevertheless, Diamond Cove development has an existing and functioning saniiary waste
system that is ticensed by the DEP. The DEP has its* owri set of regulations and
requirements that will determine whether this proposal is in compliance (or with
modifications) can be in compliance with the existing wastewater licenge.

The sanitary waste standard {sec. 14-145.16[c]) is shown on Attachment 2-H-4.

Recreation and Open Space. The applicant intends to use fand area for the swimming
pool and service building on land designated as dedicated open space.,

Sec. 14-145.16(g) of the IR-3 development standards (recreation and open space) states:

“All open space on the site shal] be functionally integrated into the development plan by
virtue of such features as passive and recreational opportunities, accessibility to residents,
preservation of natural sitc amenities and resources. .

It is our understanding that this land ngw owned in common by DCHA will be leased by
The Inn at Diamond Cove. Given the size and location of this open space it is unlikely
this loss of land (as commeon area} will adversely affect Open space resources within
Diamond Cove.

Envirenmentally Sensitive Areas, The consiruction of the swimming pool and service
building will result in disturbance to an area designated as open space behind the Double
Barracks building. The environmentally sensitive areas standard sec. 14-145. 16(f) is
shown on Attachment 2-H-4.

The site disturbance caused by the swimmming pool and service building is relatively

minor in the context of the total open space being conserved within the Diamond Cove
IR-3 property. The “significant resources” cited in the above standard has been preserved
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on other locations of the Diamond Cove site. It is valikely this particular site would be
rated as significant in terms of its natural features, The ameunt of vegetation likely to be
disturbed within the footprint of the swimming pool/service building area is minimal in
the context of the total vegetation preserved for the Diamond Cove development,

Vi Other Issnes

There are certain development issues related io the project that are better classified as site
plan relaied issues. Assuming the zone change is approved, the Planning Board can
review these issues in more detail. These issues are discussed below.

Mainland Parking. A letter has been received from the Portland Harbor Hotel indicating
“the Portland Harbor Hotel, acting as Manager for the proposed Inn at Diamond Cove,
will provide mainland parking for the island guests. The Portland Harbor hotel has
adequate excess parking available through both its on and off parking leases”. This
information will need to be submitted during the site plan review process.

Solid Waste Disposal. By terms of the original conditional zoning text (paragraph 6)
Biamond Cove is respousible for providing its own solid waste service. At some point
Public Works voluntarily provided this service. In discussing the Double Barracks and
Hospital proposal with Michael Bobinsky (Direcior of Public Services) he indicates the
City will not be able to provide solid waste service for these new buildings.

Emergency Services. A concern had been cxpressed by a resident that ihe three story
Double Barvacks are too tall to be serviced by the existing fire truck on Great Piamond
Island. It is our understanding that the building will have sprinklers and a central fire
alarm system. Staff attended a great Diamond Island Advisory meeling in which Fire
Chief Fred LaMontagne was asked about fire protection issues for this building. His
response was that sprinklers were a better fire supptession toof than a fire truck. e
indicated that sprinklers and a central fire alarm system would be required for the
building. The conditional zoning (ext requires a central fire alar systent and sprinkler,

IX.  Development Review

If the conditional zoning amendment were to pass, conversion of the Double Barracks
and Hospital buildings require Planning Board subdivision and site plan review.

X. Public Process

The Planning Board held two workshops on this application on April 22, 2008 and May
13, 2008. The public hearing was held on June 24,2008,

All property owners on Great Diamond Island were sent notice of the workshops and
public hearing. A total of 336 notices were sent 1o area property owners and interested
parties for each meeting.

Written public comment submitted to the Planning Board is shown as Attachment 3.
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Of particular concern to many residents was the issue of motorized vehicles associated
with the hotel condeminium using the southerly (public) pier rather than the Diamond
Cove pier. The zoning text was revised to address this concern.

A neighborhood meeting was held by the applicant on May 20, 2008.
XI. Planning Board Recommendation

At a public hearing held on June 24, 2008, the Planning Board voted 3 to 2 (Lowry,
Lewis and Patterson in favor; S11k and IIall opposed; Tevanian and Odakara absent) on
the following motion:

The proposed amendments to the Diamond Cove conditional zoning text (as further
revised by the Planning Board, see page 13 of this report or Attachment 2-A) is in
conformance with the City of Portland Comprehensive Plan and therefore recommends
approval of the proposed text amendments to the City Council with a number of
conditions/additions. The revisions have been incorporated in the proposed zoning text
and are highlighted below.

The maximum occupancy of building #46 (Double Barracks) shall be stated as 20
hotel units with a maximum potential of 16 lock-out units which are part of the 20  ©
units (and not separate units) and that building #19 (Hospital) shall be limited to

12 hotel units with a maximum 12 lock-out units.

The applicant’s statement and representations in regards to the prohibition of
transportation to the southerly (public pier) be incorporated into paragraph 5 of ’
the proposed text.

The text should be clarified regarding the meaning of the responsibilities of the
owner/manager (who it applied to) in paragraph 5.

The submitted Supplemental Conditions and Restrictions including an amendment
to paragraph 2 and an'amendment to paragraph 6 be 111corp0rated into the
condmons as drafted by Corporation Counsel.

That the site plans as presented to the Planning Board at the June 24, 2008 public
hearing and consisting of 4 boards shall be incorporated as part of the site plan.

The Planning Board’s final motion also incorporated a statement that “the Planning
Board expresses no opinion to the applicant’s ability in its proposal to meet the applicable
subdivision and site plan standards.”

A motion to recommend approval of a fully amended version of the original 1985
Diamond Cove conditienal zoning text which included an editing of outdated language
was tabled by the Board since it posed co?n_fusmn with The ]Jm_ At Diamond Cove
amendments. X
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Applicant Submissions

Applicant’s Conditional Zoning Amendment Proposal. . Superseded by Planning Board
recominendation see page 13 of Flanning Board Report or atlachment 2-4,

Zoning Amendment Application, dated 4-08-08

Cover letter dated 4-08-08

Meniorandum from The Inn At Diamond Cove dared 4-79-08

Property Purchase and Sale Agrecment

Diamond Cove Homeowners Assoc. Agreement regarding The Inn at Biamond Cove
dated 8-13-07 '

Letter from Joseph Laverriere (DeLuca- Hoffman) on wastewater treatment capacity
dated 4-29-08

Memorandum from Ronald Ward on Ft, MeKinley Settlement Agreement dated 5-29-08
Memorandum from Ronald Ward on Ft. MecKinley Settlement Agreement dated 4-29-08
Letter from Gerard Kiladjian (Portland Harbor Hotel} on mainfand parking dated 4-20-08
Letter from David Lloyd (Archetype) regarding sprinkler and code requirersents dated
4-28-08

Building elevations and floor layout plan

Bateman Partners LLC development experience

Letter from Joseph Lavierriere {DeLuca Holfman Assocy on wastewatcr capacity dated 5-
22-08

Letter from Bank North

Applicant’s neighborhood meetin g

Staff Comments/Submissions

Maps

Planning Board Recommended Conditienal Zening Amendment (Supplemental
Conditions and Restrictions)

The Inn at Damond Cove brochure recetved in Planning Office in 2007
Letter from Alexander Jaegerman to Ronald Ward dated 8-15-07
E-mail from Richard Knowland to Ronald Ward dated 4-9-08

E-mail from Richard Knowland to Ronald Ward dated 4-11-08

Letters from Michac] Demarest, Maine DEP, dated 5-21-08 and 7-08-08
IR-3 Zoning Text

Diamond Cove original 1985 conditional zoning text

Written Public Commenis
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EDWARD J. SUSLOVIC (MAYOR) - : JAMES ). COHEN (5
KEVIN 1. DONOGHUE (1} CITY OF FORTLAND JOHN M. ANTON (A.f(].,g
DAVID A MARSHALL (2) IN THE CITY COUNCIL JILL C. DUSON (A/L)

DANIEL 8. SKOLNIK (3) NICHOLAS b, MAVODONES (A/L)
CHERYL A LEEMAN (4)

ORDER AUTHORIZING AMENDMENT TO
CONDITIONAL ZONE FOR PROPERTY
IN THE VICINITY OF
DIAMOND COVE, GREAT BIAMOND ISLAND
PORTLAND, MAINE

ORDERED, that the Conditional Zone by and between the City of Portland and The
Inn at Biamond Cove LLC and the Diamond Cove Homeowners
Association, adopted on and incorporated by reference into the
Zoning Ordinance by Sec. 14-49 of the Portland City Code, is hereby
amended to read as follows:

SUPPLEMENTAL CONDITIONS AND RESTRICTIONS
BUILDINGS 46 (“DOUBLE BARRACKS”) AND 19 (“HOSPITAL")
FT. MCKINLEY, PORTLAND, MAINE
SEPTEMBER 3, 2008

The following supplemental conditions and restrictions are imposed by the City of
Portland (the “City”) on that portion of the Ft. McKinley project (“Project”) commonly
known as Buildings 46 and 19, together with the ancillary service area, all as depicted on
the map attached hereto as Attachment 1 (*Premises™), as conditions of the rezoning of
the Premises at the request of The Inn At Diamond Cove, LLC (“HC™) l, and consenied
to by the Diamond Cove Homeowners Association {(“DCHA™):

1. Existing Conditions. The Premises are a portion of the development
commonly known as Ft. McKinley, Great Diamond Island, Portland, Maime which is
subject, inter alia, to those Conditions and Restrictions recorded in the Cumberland
County Registry of Deeds in Book 8928, Page 263, as amended by Order of the Portiand
City Council on August 16, 2004 relating to ground transportation in and around the
Project (coliectively, the “Existing Conditions and Restrictions™).

2, Supplemental Conditions and Restrictions. Notwithstanding the terms of
the IR-3 zoning text otherwise applicable to the Premises, and the Existing Conditions
and Restrictions, those buildings designated as Building 19 (“Hospital™) and Building 46
(“Double Barracks”), the immediate grounds attendant thereto and a postion of the Open
Space, all depicted on the site plans dated June 24, 2008 [consisting of four (4) sheets and

’ For purposes of this Supplemental Conditions and Restrictions document, “Owner/Manager” referred to
herein shall mean, individuals and coflectively, the following: TDC, its successors in interest or assigns;
individual unit owners, there heirs, successors in interest and assigns; any and all management company
retained by or working on behalf of IDC, ils successors or assigns and/or individual units owners and their
hieirs, successors in interest or assigns.

WA



attached hereto as Attachment 2], all may be redeveloped into individually owned and
fully equipped condominium units, sometimes known as “hotelminiums” and a
supporting pool/services area on the Open Space. “Hotelminium™ is defined as privately
owned residential condominium units (with kitchens) located within a structure that
offers reasonable and customary on-site hotel services? which are limited to the unit
owners, their guests, tenants in residence and members of the DCHA. The Hotelminium
units may be rented (in whole or in part by virtue of attached bedrooms capable of being
independently rented through a “lock out” system from the remainder of the unit) for
varying durations to the general public through a centralized hospitality vendor. The
Double Barracks may include up to a maximum of twenty (20) hotelminium units [with
the maximum number of lock out units, included as part of the twenty hotelminiums and
not separate units, not to exceed sixteen (16)] and the Hospital may include up to a
maximum of twelve (12) hotelminium units [with the maximum number of lock out units,
included as part of the twelve hotelminiums and not separate units, not to exceed twelve
(12)]. The units contained within the Double Barracks and the Hospital buildings shall
become members of a separate condominium association established for these two
rehabilitated buildings, and each unit will also be considered a “lot” within DCHA,
subject to all of the applicable restrictions, covenants, conditions, assessments and the
like of both DCHA and the newly-established condominium association.

The Double Barracks and the Hospital, both of which may be renovated, are
depicted on Attachment 2. The allowable rehabilitation of these buildings may include
construction of a new swimming pool and refated guest services building on that portion
of the Open Space depicted on the site plans, a copy of the relevant portion of which
appears as Attachment 2 hereto. The recording of the this Amendment shall be deemed
to supplement the Conditions and Restrictions recorded in Book 8928, Page 263 and the
“Dedicated Open Space Plan” attached thereto as an Exhibit.

3. Disposal of Solid Waste. All solid waste generated on the Premises shall
be collected and disposed of privately, on the mainland, with temporary storage of such
waste being handled within the building and disposed of in accordance with all applicable
regulations, codes and laws; or if, in the City’s opinion, it would not create an
unreasonable burden thereon, at a municipally-operated island solid waste disposal
facility.

4 Fire Protection. The Double Barracks and Hospital buildings shall be
fully sprinkled and have installed, and at all times functional, a central fire alarm system
operative prior to the issuance of any certificate of occupancy for the respective building.

3 Transportation Services. The Owner/Manager of the Premises shall use its
best efforts to secure from the Casco Bay Island Transit District year-round common
carrier water transportation service to, from and between the Portland waterfront and the
Diamond Cove Pier (or barge landing where appropriate for passengers and/or cargo) on

? For purposes of this Supplemental Conditions and Restrictions document, “reasonable and customary on-
site hotel services” shall include but not be limited to laundry service, linen service, room service, health
and fitness facilities, food and beverage service, concierge, etc.

i
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a schedule to be established by the carrier based upon passenger demand; provided,
however, that in the event that such service becomes unavailable, the Owner/Manager
shall provide an equivalent alternative to such service, subject only to the approval
thereof by the Public Utilities Commission, or such other regulatory authority having
jurisdiction thereof. #“The Owner/Manager shall also provide suitable ground
transportation from points of disembarkment within the Project to the hotelminiums. The
Owner/Manager shall not provide motorized ground transportation off the Ft. McKinley
Project site and all such transportation shall strictly conform to all existing c ordinances,

rules and regulations concerning travel outside of the Project site to the public pier at the

southerlv end of Great D1am0nd Island. Al] Oowners, guests a.nd employees wﬂ] be
Cove ]andmg pomt or the barge landmg pomt (at the north end of Great Diamond Island)
and will be specifically advised not to utilize any off-site facilities, including the pier at
the south end of the island. All purchasers of units at the Premises shall receive specific
notice of the applicable rules and regulations, including the potential sanctions for failure
to comply. Moreover, the City shall have no obligation to provide mainland parking for

any owner, occupant, guest or invitee of any hotelminium unit or any manager or on-site
staff thereof. !/

6. Disposal of Sanitary Waste. The IDC is obligated hereunder to involve the
City in all aspects of its sanitation waste licensing, and any modifications thereto, with
any local, state or federal agency. This includes providing the City with copies of all
information submitted to said agencies and involving the City in all meetings and
discussions concerning sanitary waste disposal. No site plan or subdivision application
shall be approved by the City unless and until documentation of Maine DEP approval of
the sanitary waste system serving the Premises is provided.

7 Interpretation; Conflicts. The within conditions and restrictions are
intended to supplement the existing Conditions and Restrictions and amendments thereto,
all of which shall remain in full force and effect except as modified herein or as may be
modified by further amendment or ordinance duly enacted by the City of Portland. In the
event of any conflict between these Supplemental Conditions and Restrictions and the
pre-existing Conditions and Restrictions, as amended, these Supplemental Conditions and
Restrictions shall control.
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SUPPLEMENTAL CONDITIONS AND RESTRICTIONS
BUILDINGS 46 (“DOUBLE BARRACKS”) AND 19 (“HOSPITAL”)
FT. MCKINLEY, PORTLAND, MAINE
JUNE 2068

The following supplemental conditions and restrictions are imposed by the City of
Portiand (the “City”} on that poriion of the Ft. McKinley project (“Project”) commonly
known as Buildings 46 and 19, together with the ancillary service area, all as depicted on
the map aftached hereto as Attachment 1 (“Premises”), as conditions of the rezoning of
the Premises at the request of The Inn At Diamond Cove, LLC (“IDC™), and consented to
by the Diamond Cove Homeowners Association (“DCHA™):

1. Existing Conditions. The Premises are a portion of the development
commonly known as Ft. McKinley, Great Diamond Island, Portland, Maine which is
subject, intgr alia, to those Conditions and Restrictions recorded in the Cumberlanc
County Registry of Deeds in Book 8528, Page 263, as amended by Order of the Portland
City Council on August 16, 2004 relating to ground transportation in and around the
Project {collectively, the “Existing Conditions and Restrictions™).

2. Supplemental Conditions and Restrictions. MNotwithstanding the terms of
the TR-3 zoning text otherwise applicable to the Premises, and the Existing Conditions
and Regtrictions, those buildings designated as Building 19 (“Hospital”) and Building 46
(“Double Barracks”), the immediate grounds attendant thereto and a portion of the Open
Space, all depicted on the site plans dated June , 2008, all may be redeveloped into
individually owned and fully equipped condominium units, sometimes known as
“hotelominiums” and a supporting pool/services area on the Open Space.
“Hotelominium” is defined as privately owned residential condominium units (with
kitchens) located within a structure thai offers reasonable and customary on-site hotel
services which are limited to the unit owners, their guests, tenants in residence and
members of the DCHA. The Hotelominium units may be rented (in whole or in part by
virtue of attached bedrooms capable of being independently rented through a “lock out”
system from the remainder of the unit) for varying durations to the general pubiic through
a centralized hospitalily vendor. The Double Barracks may inctude up to a maximum of
twenty (20) hotelominium units and the Hospital may include up to a maximum of twelve
(12} hotelominium units. The units contained within the Double Barracks and the
Hospital buildings shall become members of a separate condominium association
established for these two rehabilitated buildings, and each unit will also be considered a
“lot” within DCHA, subject to all of the applicable restrictions, covenants, conditions,
assessments and the like of both DCHA and the newly-established condominium
associatior.

The Jots (individual residences} which have been renovated and for which a
certificate of occupancy has been issued by the City are depicted on Attachment

Ll

Double Barracks and the Hospital, both of which may be renovated, are depicted on

the
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Attachment . The approved rehabilitation may include construction of 2 new swimming
pool and related guest services building on that portion of the Cpen Space depicted on the
site plans, a copy of the relevant portion of which appears as Attachment _ hereis,
The recording of the within Amendment shall be deemed to supplement the Conditions
and Restrictions recorded in Book 8928, Page 263 and the “Dedicated Open Space Plan”
atlached thereto as an Exhibit.

i Disposal of Sclid Waste. All solid waste generated on the Premises shall
be coliected and disposed of privately, with temporary storage of such waste being
hiandled within the building and disposed of in accordance with all applicable regulations,
codes and laws; provided, however, that the Premises shall not be precluded from making
arrangements with the City of Portland or other public entity for the storage and disposal
of its solid waste.

4. Eire Profection. The Double Barracks and Hospital buildings shall be fully
sprinkied and have installed, and at all times functional, a fire alarm system operative
prior to the issuance of any certificate of occupancy for the respective building.

5. Transportation Services. The Owner/Manager of the Premises shall use its
best efforts to secure from the Casco Bay lsland Transit District year-round common
carrier water transportation service to, from and between the Portland waterfront and the
Diamond Cove Pier (or barge landing where appropriate for passengers and/or cargo) on a
schedule to be established by the carrier based upen passenger demand; provided,
however, that in the event that such service becomes unavailable, the Owner/Manager
shall provide an equivalent alternative to such service, subject only to the approval
thereof by the Public Utilities Commission, or such other regulatory authority having
jurisdiction thereof.  The Owner/Manager shall alsc provide suitable ground
transportation from points of disembarkment within the Project to the hotelominiums.
The Owner/Manager shall not provide motorized ground transportation off the Ft.
McKinley Project site and all such transportation shall strictly conform to all existing
ordinances, rules and regulations concerning travel outside of the Project site to the public
pier at the scutherly end of Great Diamond Island. All purchasers of units at the Premises
shall receive specific notice of the applicabie rules and regulations, including the potential
sanctions for failure to comply.

6. Interpretation; Conflicts. The within conditions and restrictions are
intended to supplement the existing Conditions and Restrictions and amendments thereto,
all of which shall remain in full force and effect except as modified herein or as may be
modified by further amendment or ordinance duly enacted by the City of Portland. In the
event of any conflict between these Supplemental Conditions and Restrictions and the pre-
existing Conditions and Restrictions, as amended, these Supplemental Conditions and
Restrictions shall control.




Zoning Amendment Application
Department of Planning and Development
Planning Diwision and Planning Board

i, Apphicant Information 2 Subject Property
Building 46 ("Double Barracks™)
The Inn at Diamond Cove, LLO Building 19 ("Hospital’)
Name Address
c/o Ronald W. Ward, Agent Great Diamond Island
Address
P. 0. Box 9781 Assessor’s Map 83E~F-460 {(Building 46)
Portland, ME 04104 Asgeggor's Map §3B~M-159 {Building 19)
Assessor’s Reference (Chart-Block-Log)
207-772-2992 207-772~1881
Phone Fax
3. Property Gwaer: Applicant __ X Other 4, Billing Addrese:
City of Portland, Maine Same as above
Name Name
389 Comgress Stvest
Address Address
Portland, ME 04101-350%
207-874-8480 207-874=-8407
Phone Fax
4, Right, Title, or Tuterest: Please idenufy the status of the applicants right, title, or interest in the subject
propert}»‘:
Purchase and Sale Agreement dated May 4, 2007, as amended by
First Amendment dated September 13, 2007 :
Provide documentary evidence, attached to this application, of applicant’s right, title, or interest in the subject
property. (For example, a deed, option or contract to purchase or lease the subject property.)
5. Vicinity Map: Attach a map showing the subject parcel and aburting parcels, labeled as to ownership and/or
current use. {(Applicant may utilize the City Zoning Map or Parcel Map as a source.)
6. Existing Use:

Describe the existing use of the subject property:

The buildings on the subiect property are abandoned and grossly deterior

ated.

Department of Planning and Development ~ Portland City Mall ~ 389 Congress Street ~ Portland, Maine G4 03 ~ ph (207)674-8721 or §74-8719 2
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1.

Current Zoning Designation(s): [~ 52
Fr. McKinley Conditional Zoume, January 28, 1986

Proposed Use of Property: Please describe the proposed use of the subject property. I construction or
development is proposed, please describe any changes to the physical condidon of the propesty.

The Double Barracks Bujilding is plsnned to be fully rvehabilitated in accordance

with historic preservation standards and supplemented with a new gwimming pool

and service structure, located upon the Open Space, The building itscelf will

house up to a maximum of 22 residential units, governed by a newly-formed
condominium asscciation. Fach of the units shall he congidered a “"Iat” within

the Diamond Cove Homeowners Association and will be used for purposes consistent
with 2 residential hotel condominium, including reasonable and CUg

stomary
cu~site services limited to the owners, their guests, tenants im residence and
members of DCHA. The rehabilitation of the Hospital vemaing to be detailed

but would be much smaller in scope with uses substantially the same as the
Double Barracks.

Sketch Plan: On a separate sheet, please provide a sketch plan of the property showing existng and
proposcd improvements, including such features as buildings, parking, driveways, walkways, landscape and
propeity boundaries. This may be & professionally drawn plan, or a carefully drawn plan, 1o scale, by the
applicant. (Scale to sull, range from 1”7 = 10710 1" = 1000

Proposed Zoning: Please check all that apply:

A Zoning Map Amendment, from to

B. P4 Zoning Text Amendment roSegtomik Ft., McKinley Conditional Zone

For Zoning Text amendment, attached on a separate sheet, the exact language bemg proposed,
including existing relevant text, in which language to be deleted is depicted as crossed out {exaraple),
and language to be added s depicted with undetline (example).

C. Conditonal or Contract Zone

A conditional or contract rezoning map be requested by an applicant in cases where limitations,
condidons, or special assurances tclated to the physical development and operauon of the property
are needed to ensvre that the rezoning and subsequent development are consistent with the

comprehensive plan and compatible with surrounding neighborhood. (Please refer to Division 1.5,
Sections 14-60 to 62)

Applicaton Fee; An Application Fee must be submitted by check payable to the City of Portand in
accordance with Section 14-54 of the Municipal Code (see below.) The applicant also agrees to pay all costs
of publication (or advertising) of the Workshop and Public Hearing notices as required for this application.
Such amount will be billed to the applicant following the appearance of the advertisement.

X Fee for Service Deposit $200.00
(This fee is required for all applications in addition to the application fee listed below)

Zoning Map Amendment $2,000.00

X Zoning Text Amendment  $2,000.00

Department of Planning and Development ~ Poriland City Hall - 389 Congress Street ~ Portland, Maine 04161 ~ph (207)872-8721 or §74-8719 3



L _ [~ R-T%
Contract/ Conditional Rezoning £t
Under 5,000 sq. ft. $1.000.00
5,000 sq. [t and over £3,000.00

Advertsing /Notices:

Legal Adverusements Applicant 1o pay a percent of the toral advertsement
Noudces 5 cents each
(receipt of application, workshop and public hearing nodces will be sent)

NOTE: Lepal notices placed in the newspaper for the public hearing meeting are required by State Stawue
and local ordinance. The cost of any and all newspaper advertisernents, fegal advertisements and Planning
Board notices will be billed directly to the applicant.

Signature: The above mformation is true and accurate to the best of my knowledge.

!ff ,g j ’_ &?‘.ﬁf mffﬂ Lﬁ'f’j ig (/@%

Signamrg of ;spplicant Date of Filing

Further Information:

Please contact the Planning Division for further information regarding the rezoning process. Applicants are
encouraged to make an appolntment to discuss their rezomung requests before filing the applicadon.

Applicants are encouraged to inclade a letter or narrative to accompany the rezoning application which can

provide addinonal background or context information, and describe the proposed rezomng and reasons for
the request ina manner that best suits the situation,

In the event of withdrawal of the zoning amendment application by the applicant, a refund of two-thirds of

the amount of the zone change fee will be made to the applicant as long as the request is submitred to the
Plannmg Division prior to the advertisement being submitted to the news paper.

Portland Planning Board
Portland, Maine

Deparimient of Planning and Developreni ~ Poriland City Hall ~ 389 Congress Sireet ~ Portland, Maine 04101 ~ ph (2071874-8721 or 8748712 4
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April 8, 2008

Richard Knowland
Senior Planner

City of Portland

389 Congress Sireet
Portland, ME 04101

RE:  Double Barracks and Hospital Buildings —
Great Pramond Island

ear Rick:

Enclosed is our application for our zoning text amendment required to go forward with the
proposed Project. The development entity is The Inn at Diamond Cove, LLC, a Maine
limited Lability Company. David and Nathan Bateman are acting as development
consultants for the investor group. 1am serving as its agent.

The summary of the Project is as follows:

The two buildings in question are substantially deteriorated and a collapse of either would
not be unexpected. Except for the level of deterioration, these buildings are similar to the
other buildings at I't. McKinley which have been rehabilitated over the years, beginning in
the 1980s. The current request for an amendment refers to the Ft, McKinley conditional
rezoning in 1986 which allowed the inner core multi-unit buildings to go forward (“Phase
). The single family house lots (“Phase 11™) proceeded on a separate track and have no
direct bearing on this application.

The original approvals actually anticipated uses very similar to what is now proposed.
However, the development approvals are now decades old and the zoning administralor
has noted an inconsistency between our propesed use and the definition of “inn” in our
current ordinances. Inns, as currently defined, do not include separate kitchen facilities.
This Project proposes individual, residential condominium units, each of which will have
1ts own separate kitchen facilities, together with some limited common amenities. Those
amenities include a swimming pool and assaciated food/beverage service. In order to
facilitate the financing and construction of the Project, the developer has agreed to go
forward with the enclosed amendment to assure conformity with the City ordinances,

T MERITAS




Apnil 8, 2008
Page 2

The Diamond Cove Homeownars Association has voted (o approve the preposed condominium
hotel concept for the Double Barracks. The intentions with respect to the Hospital are yet to be
detailed and finally approved by the Association but ali of that will proceed assuming the Diouble
Barracks Project 1s 4 sucoess.

These properties have, in the past, becore a struggle between the Association and the City,
primarily on the issue of whether the City should have been paying assessments following the
maturing of tax lens. The City earlier sent out RFF packages and received no acceptable offers.
The current developer believes that 1t has received good cooperation from both the Association
and the City and 1s m position to move ahead {0 commence construction in the sumnier of 2008
Assuming the zoming issucs are cleared and the building permits issued before August 1, 2008,
the Project will be on (rack to restore the Double Barracks o a productive property generaling
real estate taxes and assessments,

Thanks for your help in expediting all of this.
Sincerely,

Ronald N. Ward

RIN'W kit
Enclosures
ce: Bateman Parmers, LLC
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MEMORANDUM
TO: Portiand Department of Planning and Development (Knowland)
FROM: Ron Ward
R The Inn at Diameond Cove, LLC — Great Diamend Island
DATE: April 8, 2008

The following is a summary response to the email inquiry of April 3, 2008 from Rick
Knowland. The information sought is available from a number of different sources, some
ol which was provided earlier in connection with the contracting with the City for the
purchase of the Double Barracks (“Building 46”) and Hospital Building (“Building 19).
The developer’s consultant for this project is Bateman Partners, which can be reached at
772-2992.

1. Sewer Capacity - The sewer for the proposed project will be provided by
the existing overboard discharge system. Joseph Laverriere, P.E., Senior Engineer at
Pel.uca-Hoffman Associates, Ine. is the consulting engineer on this issue and can provide
whatever additional detail is required. For your information, attached is a chart which
summarizes existing and projected flows as of August, 2007. These projections include
the Double Barracks Project and wili be updated to include the potential development of
the Hospital. For your information, the current sewer capacity issue focuses upon
infiltration into the system, rather than expansion of existing uses.

2. Existing Housing Units at Ft. McKinley ~ Currently 77 residential units in
Phase 1 (originally approved for 134 units) and 39 single family lots in Phase 11, with 34
houses on those lots.

3. Transportation ~ The Jon will provide its own transportation facilities
consistent with the “transportation plan and golf cart amendments” for Diamond Cove.
The details of that will be agreed to with the Association, in conformance with City
ordinances.

4, Diamond Cove Homeowners Association Support — See attached.

5. Map of the Ft. McKinley Complex — See attached.

RNW:kjl
Attachments
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MEMORANDUM

TO: City of Portland Planning Departrent (Knowland)
FROM: The Inn At Diamond Cove, LLC

RE: Site Plan Application at Ft. McKinley

DATE: April 29, 2008

The following is in response to the various questions posed at the initial Planning Board
workshop on April 22 in no particular order:

1. Sanitary Waste ~ The Project has confirmation of adequate current capacity
in the existing system to handle all of the units proposed in the Double Barracks and
Hospital. See enclosed correspondence from the Project’s consulting engineers at
Deluca-Hoffman Associates (Laverriere).

2, Transportation — The Project will have its own transportation needs and
facilities quite apart from those provided by the Diamond Cove Homeowners Association
{(“DCHA”). During construction, all contractors will arrive at either the Cove landing or
by barge landing on the north end of the island. The construction transportation will be
provided by Casco Bay Lines and private water shuttles. Following construction, all of
our owners, guesis and empioyees will be directed to the same landing points utilizing the
same services and specifically advised not to utilize any off-site facilities, inchuding the
public pier at the south end of the Island. Over time, it is possible that the Project and
DCHA will collaborate on certain transportation but the Project will niot be collaborating
on any transportation which exits the Ft. McKinley site.

3. Public Water — From prior, extensive reviews, we confirm more than
adequate capacity to service the Project. We have requested a confirmatory letter from
the Portland Water District which has been assured to be delivered later this week.

4. Solid Waste — The Project will create new members of DCHA who will pay
assessments accordingly. Part of that assessment is for solid waste disposal which ig
contracted by and entirely controlied by DCHA.

5. Financial and Technical Capability — Enclosed is a financing interest letter
from TD Banknorth and a resume from Bateman Partners, LLC, development consultant.
David Bateman initiated his involvement with the planning and build-out of the Project in
the early 1980s. The list of consultants retained to work on this Project includes DeLuca
Hoffiman Associates, Archetype (David Lloyd) and Portland Builders.
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g, Bevelopment Phasing — The Double Barracks construction will go forward
immediately, assuming the permits are timely issued. The Hospital is anticipated to go
forward in the next building season assuming the Double Barracks phase of the Project
has proven successful,

7. Recreation and Open Space — Both the Double Barracks and the Hospital
are badly dilapidated, existing structures not located on the areas designated as
recreational or open space. The proposed swimming pool and cabana structures are
located on what was labeled “Open Space/Recreation” in an exhibit to the City’s
conditional rezoning document certified by the City Clerk on January 28, 1986 {(“Project
Conditions”). Section 1 of the Project Conditions provides that those portions of the
Project “identified on the map attached hereto as open space shall be dedicated and
reserved as such in perpemity.” The term “open space” is not a defined term in the
document. However, the proposed swimming pool and cabana are not materjally
different from the existing swimming pool/cabana constructed on the Parade Grounds in
the 1980s after the Phase I permits were in hand, The Parade Grounds were also
designated open space/recreation. From a legal perspective, we have precedent that the
proposed pool/cabana does not violate the terms of the Project Conditions. From 2
practical standpoint, the existing swimmii g pool/cabana will not easily handle the
additional use which would be generated by the Project. Providing a second facility will
help assure the comfortable co-existence between the Project and DCHA, with no
material loss of recreational area or open space and with no impacts upon historic vistas.
In any event, the Project Conditions are elements of the conditional rezoning dating back
to 1985 and it falls exclusively to the City to both interpret its document and decide
whether the Project meets the criteria. With respect to the DCHA position, see Section
15 below.

8. Environmentally Sensitive Areas — The original site and subdivision
approvals specifically anticipated the redevelopment of the Double Barracks and the
Hospital, which were included in the allowable 134 units in the Phase I portion of the
Project. In connection with the permitting for both Phase 1 and Phase 11, environmentally
sensitive areas were carefully mapped out. Neither the buildings involved in this Project
nor the small area dedicated to the swimming pool/cabana were designated
“environmentally sensitive areas”.

9. Shoreland Zoning - The Project is located in the interior of Ft. MecKinley,
several hundred feet from the nearest water bodies and does not fall within a shoreland
Zone.

10. Environmental Impact Analysis — Years and hundreds of thonsands of
dollars were invested in environmental impacts for both Phase I and Phase 11, stretching
from the 1980s into the 1990s. The Project is the rehabilitation of historic buildings
which were formerly included in this analysis. The updated details on some of the




specific areas are noted in this memo. We have ne information from any source
suggesting that this Project needs more analysis other than that provided herein,

1. Emergency Services — The Double Barracks building has been designed
with a central alarm and sprinkler system to meet local and state fire codes for the
proposed use.  See enclosed letter from Archetype dealing with Life Safety issues. The

overall plan for emergency services for Ft, McKinley has been created and implemented
by DCHA.

12, Mainland Parking ~ The Project’s mainland parking needs will be met by
Portland Harbor Hotel, pursuant to its various leasing arrangements with area parking
lots, including the ramped parking facility Iocated beneath Portland Harbor Hotel. See
enclosed letter from Portland Harbor Hotel relating to mainland parking.

13, Organizational Status - The Inn At Diamond Cove, LLC is a Maine limited
liebility company with both a Clerk and a Registered Agent, registered with the Maine
Secretary of State. The members are Maine Union Realty, LLC (a New York state
limited Liability company, with David Hart and members of his family as the principal
members, together with Charles DesLauriers). Other members may be added, Ronald N.
Ward is the Registered Agent.

14,  Settlement Asreement with Maine Audubon Societv. et al. — See encloged
memo from Ronald N. Ward on this topic.

15, DCHA Support - See enclosed copy of Second Amendment recorded in
Book 25425, Page 2 confirming DCHA super majority approval of the Project.




fr e

PURCHASE AND SALE AGREEMENT

1. PARTIES THE CITY OF PORTLAND, MAINE, a Maine municipal
corporation (“Seller”} agrees to seli and THE INN AT DIAMOND COVE, LLC, a Maine limited
ligbility company with a place of business in said Portland, Maine (“Buyer”) agrees to buy, upon
the terms and conditions hereafier set forth, the real estate described in paragraph 2 of this
Agreemnent.

2. DESCRIPTION. The premises to which this Agreement applies consist of
certain lots or parcels of land customarily known as The Hospital Building (“Building #197) and
The Double Barracks (“Building #46™) located at Fort McKinley, Great Diamond Island,
Portland, Maine, together with all of the appurtenant rights thereto including any rights of way,
casemnents, hicenses and permits (“Premises™). The Premises shall also include the linited
cornmon arcas surrounding the buildings as anticipated by the Diamond Cove Declaration of
Covenants and Restrictions. The parcel of land relating to the Double Barracks is generally
depicted on the site plan shown as Schedule A, attached hereto and made a part hereof, and is
also described in deeds from McKinley Partners Limited Partnership dated May 2, 2001 and
recorded in the Cumberland County Registry of Deeds in Book 16290, Pages 254 and 256. The
Premises may be further delineated on a survey te be provided by the Buyer.

3, DEED. The Premises are 1o be conveyed by a quiiclaim (relea_s_é) d':aéd',.{vﬁich
deed shall convey good and clear record and marketable title to the Prémises, free from 2] liens,
encumbrances and tenancies, except utility easements which do not materially impair the value
of the Premises,

4 CONSIDERATION. The consideration for this Agreéﬁiént, the receipt and
sufficiency of which is hereby acknowledged, is as follows:

o

2. One Diollar (81.00) and other good and valuable consideration;

b. Buyer shall proceed in good faith tc prepare a development plari for the
Premises which shall establish commercially viable buildings taxable by the Seller in the
ordinary course (“Development Plan’™);

c. The Development Plan shall be submitted to the Portland Planning Board
for site plan approval which may, at the option of Buyer, be submitted in phases which
would reflect the Buyer’s intentions to proceed separately with a development of the
Double Barracks and the Hospital; :

d. Buyer shall held Seller harmless from and against any claims for
assessments by the Diamond Cove Homeowners Association with respect to that real
estate conveyed to the Buyer hereunder; and

€. Selier shall waive any claims for real estate taxes or assessments accruing
through the date when certificates of occupancy have been issued for each approved unit
within the Development Plan.
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5. JTIME FOR PERFORMANCE/DELIVERY OF DEED. Such deed and any other
transfer documents shall be delivered on a date and time specified by the Buyer not more than
fourteen (14) days after the date of Buyer’s notice 1o Seller at the offices of Buyer’s attorneys,
Drumimond, Woodsum & MacMahon, 245 Commercial Street, P.O. Box 9781, Portland, Maine
04104-5081 (the “Closing”}. Buyer shall elect 1o proceed to closing on the Double Barracks by
given written notice io Seller on or before a date that ie no later fhan september 14, 2007
("Double Barracks Exercise Date"} or on the Hospital Building by giving written notice to Seller
on or before a date that is no later than September 14, 2908 ("Hospital Exercise Date") provided
that Seller and Buyer may consensually extend the Notices of Bxercise on either purguant to
written agreement signed by both. If the Buyer fails to elect 1o exercise its rights to purchase
gither or both the Double Barracks or the Hospital Buildings for any reason other than s defanlt
try the Seller hereunder, neither party shall have any further rights or claims against the other and
this Agreement shall terminate without further recourse,

6. BUYFR’S CONTINGENCIES. In addition to such other conditions to Closing as
may be set forth herein, the obligations of Buyer under this Agreement are subject to the

following contingencies which are reserved solely for Buyer’s benefit and may be waived by
Buyer at any time:

a. Approval of the Development Plan by the Iamond Cove Homeowners
Association;
b. Reasonable access to the Premises to confirm its condition and

qualification for developrment:;

C. Receipt from the Seller of all engineering reports and physical inspections
in the possession of Seller; and o

d. Seller shall be obligated to provide all of the information necessary 1o
support the issuance of standard commercial title insurance covering the Premises in
amourts as reasonably determined by Buyer. Such supporting information shall be
provided in a timely manner as requested by the Buyer and shall apply to the period
commencing upon the date which is the assessment date for the first real estate tax lien
recorded against the Premises, and continuing to the date of Closing. Buyer shall be
responsible for the standard commercial title insurance premium charges.

Seller and Buyer recognize that development issues may be identified in the contract
phase of this Agreement requiring some amendment 1o the agreements expressed herein. Seller
agrees that such modifications may be negotiated by its City Manager without the need for
supplemental approval by the City Council.

7. TITLE CONFORMITY: EXTENSIONS: CONDITIONS. [¢ Seller shall be
unable to give Litle or to make conveyance, or to deliver possession of the Premises, all as herein
stipulated, or, if at the time of the Closing the Premises do not conform with the terms and
conditions hereof, then Seller shall use reasonable efforts to remove any defects in title, or to
deliver possession as provided herein, or to make the Premises conform fo the terms and
conditions hereof, as the case may be, in which event the time for performance hereof shall be

292420-3 7.
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‘extended for 2 period of thirty (30) days. If at the expiration of such extended {ime Seller ghali
have failed to remove any defects in title, deliver possession, or make the Premises conform, as
the case may be, all as herein agreed, then, at Buyer’s option, Buyer miay either declare the
obligations of the parties hereto void and this agreement shall be withow recourse by either of

the parties hereic, or Buyer may elect to accept such title (o the Prermises in its then condition as
Seller can deliver.

8. RISK GF LOSS. Untl delivery of title to the Premizes from Seller to Buyer, rigk
of loss or damage to Premises by fire or otherwise shall be on Seller.

G ADIUSTMENTS. Water and sewer use charges, rea) estate taxes and any other
municipal assessments for the then current municipal tax year shall be apportioned to Selier as of

the Closing. Real estate transfer taxes due on the iransfer will be pad in accordance with Maine
law.

10.  DEFAULT/DAMAGES. Should Seller fail to fulfill Seller’s obligations
hereunder, Buyer may pursue all available remedies, including specific performance and
reasonable atiorney’s fees. Should Buyer fail to fulfill Buyer's obli gations hereander, Seller may
also pursue its remedies in law or in equity, recognizing that Buyers obhigation te proceed to
Closing for either the Double Barracks or the Hospital is entirely discretionary with Buyer.

11, NOTICES. Except as otherwise specifically provided herein, any notice, demand
or other communications hereunder shall be in writing and shall be deemed to have been duly
given on the dale of service if served personally, or on the 2™ business day after mailing by first-
class mail, registered or certified, return receipt requested, addressed to the party at the address

set forth heren. Either party may change its address for purpeses hereof by giving the other
party netice of a new address.

If to Seller: Joseph E. Gray, City Manager
City of Portland, Maine
389 Congress Street
Portland, ME 04101

With a copy to: Mary Costigan

Associate Corporation Counsel
389 Congress Street
Portland, ME 04101

If to Buyer: Ronald N. Ward, Agent
The Inn At Diamond Cove, LLC
P.O. Box 9781
Portland, ME 04104

12, RECORDING. This Agreement or a memorandum thereof may, at the option of

either party, be recorded in the Cumberland County Registry of Deeds at the expense of the
recording party,

292420-3 -7 -



13 MISCELLANEGQUS.

a. Counferparts. This Agreement may be simultaneously execnied in any
mamber of counterparts, sach of which when so executed and delivered
shall be an original and such counterpart shall constitute one in the same
instrument. This Agreement may be transmitred between the parties by

facsimile and signatures appearing on faxed instruments chall be treated as
original signatures.

b. Assignment/Successors. The rights and obligations of Buyer may be
assigned by Buyer provided that such assignee agrees to azsume all of
Buyer’s obhigations hereunder. This Agreement is binding upon and ghall

murs to the benefit of the parties hereto and their IESPECiVe SUCCESs0rs
and assigns,

¢. Entire Agreemeni/Amendment. Any and all prior and contemporanecus
discussions, agreements and understandings of the parties are merged in
this Agreement, which alone fully and completely expresses their entire
agreement. This Agreement may not be modified, waived or amended
except in writing assigned by the parties hereio. No waiver of any breach
or term herecf shail be effective unless made in writing signed by the
party having the right to enforce such breach, and no such waiver shall be
construed as a waiver of any subsequent breach. No course of dealing or
delay or omission on the part of any party in EXEICISing any right or
remedy shall operate as a waiver thereof or otherwise prejudicial thereto.

d. Invalid or Unenforceable Terms. If any term or provision of this
Agreement shall be invalid or unenforceable, the remainder of this
Agreement shall not be affected thereby and each term of this Agreement
shall be valid and be enforced to the fullest extent permitted by law. All
paragraph headings in this Agreement are for convenience of reference
only and have 1o independent legal significance. This Agreement shall be

gevermned by and construed and enforced in accordance with the laws of
the State of Maine,

292420-3 -7 -



IN WITNESS WHEREQF, Seller and Buver have execuled this Agreement as of the

dates heremnafier set forth.

WITNEES:

et A s ) ez

Date of Seller’s acceptance of this Agreement:

Lads Nt

CITY OF PORTLAND, MAINE

ﬁﬁé%« # 2007

THE INN AT DIAMOND COVE, LLC

__/_

[ {

By

Ronald . Ward
5. Agent

Effective Date of this Agreement: Agé%\iz ﬁ , 2007

292420-3
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FIRST AMENDMENT TO PURCHASE AND SALE AGREEMENT

This AMENDMENT, made as of this 13% day of Beptember, 2007 by and between the
CITY OF PORTLAND, MAINE, 2 Maine municipal corporation (“Seller”) and THE INN AT
DIAMOND COVE, LLC, 2 Maine limited liability company with a place of business in said
Portland, Maine ("“Buyer™), as follows:

RECITALS:

1. Seller and Buyer are parties to a Purchase and Sale Agreement with respect 1o
certain real estate located at Fort McKinley, Great Diamond Island, Portland,
Maine, said Purchase and Sale Agreement being dated May 4, 2007 (“P&S™).

2. Section § of the P&S requires Buyer’s notice of election to proceed to acquire the
subject premises, specifying September 14, 2007 for the Double Barracks and
Septernber 14, 2008 for the Hospital.

3. Buyer has determined that its anticipated Project will require supplemental
approvals by the Pertland Planning Board and/or Portland City Council which, in

tarn, will require the submission of the appropriate applications and supporting
materials.

4, Buyer will net be able to secure development financing without final and

complete administrative approvals, none of whick can be zccomplished before
September 14, 2007

¥ 4]

Seller and Buyer are agreed that i1 is in the best interests of both for Buyer to

continue to pursue its proposed development and to do so on the basis of extended
time frames.

NOW, THEREFORE, in consideration of One Dollar (81.00) and other good and

valuable considerations the receipt and sufficiency of which is hereby acknowledged, Seller and
Buyer hereby agree as follows:

AGREEMENTS:
1, The Double Barracks Exercise Date stated in Section 5 of the P&S is hereby
amended to August 1, 2008,
2. The Hospital Exercise Date stated in Section 5 of the P&S is hereby amended to
Avgust 1, 2009,
3. Except as specifically amended herein, the terms of the P&S are hereby ratified

and reaffirmed.



IN WITNESS WHEREQF, Selier and Buver have executed this Firgt

the date here and above set forth.
WITHNESS:

ﬁj"‘“ﬁz«-ﬂ

S
J

N

g de

gt Amendment as of

CITY OF PORTLAND, MAINE

,@4 i [/

THE INN AT DOI\ D COVE, LLLC

By

Ronald N, Werd
Iis: Agemt

™3

o
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SECOND AMENDMENT
T0 AMENDED AND RESTATED GENERAL DECLARATION
OF COVENANTS AND RESTRICTIONS
Diamond Cove, Graat Diamond Island, Portland, Maine

THIS CERTIFICATE OF SECOND AMEMDMENT is made by the DIAMOND COVE
HOMEOWNERS ASSOCIATION, & Maine nonprofit corporation (the “Association™), with the
affirmative vole of &t least sixty-seven percent (67%) in voling interest of the owners of the
Association.

WHEREAS, the rights and obligations of the members of the Association, the owners of
properties at Diamond Cove on Great Diamond Island in Portland, Maine, is govened by that
certain Amended and Restated General Declaration of Covenants and Restrictions dated
December 17, 1953 and recorded af the Cumberiand County Repistry of Deeds in Book 11277,
Page 322; 2s modified by First Supplement to Amended and Restated General Dreclasation of
Covenants and Restrictions dated Febraary 25, 1994 and recorded at said Registry of Deeds in
Book 11307, Page 200, Amended and Corrected Second Supplement to Amended and Restated
General Declaration of Covenants and Restrictions dated August 27, 1999 and recorded at said
Registry of Desds in Book 15011, Page 87, Third Supplement to Amended and Restated General
Declaration of Covenants and Restrictions dated February 5, 2001 and recorded at said Regisiry
of Deeds in Book 16009, Page 317 (the “Thixd Supplement”), and Fourth Supplement to
Amended and Restated General Declavation of Covenants and Restrictions dated July 26, 2002
and recorded at said Registry of Deeds in Book 17985, Page 251; and as amended by
Amendiment to Amended and Restated General Declaration of Covenants ang Restrictions dated
Yuby 26, 2002 and recorded at said Registry of Deeds in Book 17897, Page 347 {collectively, as
modified and amended, the “Declaration™);

WHEREAS, with the Third Supplement, fourteen €14) residential lots were created in
Building 46 at Diamond Cove;

WHEREAS, to date, said fourtesn (14) residential lots have remained unsold and
undeveloped, and curently are owned by the City of Fortland, a body politic and corporate with
a place of business at 389 Congress Street, Portland, Maine 04101 and

WHEREAS, the following Second Amendment to the Declaration was adopted to
provide for the development of the residential lots within Building 46 (the “Double Barracks
Lots”), and to amend the Declaration in cerlain other respects;

NOW, THEREFORE, the undersigned officers of the Association hereby certify that the
following Second Amendment to the Declaration was adopted at a meeting of the Assoviation
duly called and held in accordance with the Association Bylaws by an affirmative vote of at legst
sixty-seven percent {§7%) in voling interest of the owners, and that all required notices were
duly served upon owners, Eligible Mortgage Holders, the Maine Audubon Society, the Casco
Bay Island Development Association, and the Island Institute,
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1. Waiver of Assessments on Double Barracks 1.ois,

a. Upon transfer by the City of Portland of all Double Barracks Lots 10 5 developer
approved by the Association’s Board of Directors (the “Approved Dieveloper™):

i Any lien on the Double Barracks Lots held by the Association for past
assessments dus shall be released of records and

. Ne Double Barracks Lot shall be subjest (o assessment pursuant 1o
Article & of the Declaration until “developed” (as hereinafier defined);
provided, however, that such temporary waiver of sssessments shall
expire, and all Bouble Barracks Lots shatl be subject to assessment
(whether developed or not), on July 1, 2008.

b, As used herein, 8 Lot shall be deemed “developed” when a certificate of
ccoupancy for such Lot is issued by the City of Portland. For purposes of
calculating assessments by the fraction set forth in the third paragraph of
Section 8.1.3 of the Declaration, Double Bareacks Lots shall not be included in
the denominator of such fraction until subject to assessment pursuant to this
Section.

2. Noting of Double Barracks Lots. Upon transfer by the City of Portland of all Double
Barracks Lots to the Approved Developer, no Double Barracks Lot shall be entitled to &
vote in socordance with Seciion 6.2 of the Declaration unt subject to assessment
pursuant to Section 1 above.

3. Increase in Number of Double Barracks Lots. The Approved Developer may increase the
nurstber of individual Double Barracks Lots within Building 46, from fourteen (14} wpto
a maximum of twenty two (22) residential fots, provided that:

a. The Approved Developer shall prepare at its sole cost, for the review and
approval by the Association’s Board of Directors, () a Supplement to the
Declaration to describe the changes made, and (it} a revised Phase ] Plan {Sheet 3

of 7) to show the changes made, showing the location of all boundaries of the
Double Barracks Lots: and

b. The Approved Developer shall obtain, at its sole cost and to the reasonable
satisfaction of the Association’s Board of Directors, any and all necessary
approvals, including (without limitation): (i) from the City of Portland, (ii} from
the State of Maine Department of Environmental Protection; and (iti) from any
mortgagee(s) of the Double Barracks Lots.

Any such change shall be effective when the Supplement to the Declaration and the
revised Phase I Plan(s) are executed by both the President and Secretary of the
Association and then recorded at the Cumberland County Registry of Deeds,
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4. Hotel Condominives. The Approved Developer may declare Building 46 sz a
condominiues, and the units so created shall be the Double Barracks Lots and shall be
treated as residential Jots for all purpeses under the Declaration, rrovided that:

a. Netwithstanding anything to the contrary in the provisions of Section 4.1 of the
Declaration, Building 46 may be used for purposes consisient with a residential
hotei condominium, incheding reasonable and customary on-site services Hinited
to the owners and their guests and tenants in residence, but specifically excluding
third-party functions or any on-site commercial food or beverage operation,
subject to all applicable governmental land use laws and ordinances, Each
Double Barracks Lot shall only be used for no more than one single family
dwelling; provided, however, that rental tenants shall not bs subject to the “single
family” restriction of Section 2.15 of the Declaration, but shall be limited to o
maximuin occupancy of six (6} persons per Double Barracks Lot

b. Notwithstanding anything to the contrary in the provisions of Section 4.12 of the
Declaration, the Approved Developer may incorporate directional signage within
the existing signage of the Association and may place a single sign at the entry
driveway to Building 46, subject to applicable governmental and use laws and
ordinances and the approval of the Association’s Board of Directors,

In connection with any such declaration of condominium for Building 46

¢, The condominium shall be subject in all respects to the Declaration {as hereby
amended), and any Lien established upon a Double Barracks Lot pursuant to the

Declaration shall be prior to any lien established in connection with the
condorminism.

d. With respect to any action taken or contemplated to be taken by the condominium
association or any condominium hotel management compeny for Building 46 (any
such association or company responsible for the maintenance of the Building 46
condominium common areas hereinafter referred to as the “Building 46
Manager™), the Association shall have the power to veto any such action taken or
contemplated to be taken by the Building 46 Manager that is inconsistent with the
Declaration (as hereby amended), and the Association also shall have the power
to require specific action to be taken by the Building 46 Manager in connection
with the obligations and responsibilities set forth in the Declaration, such as
requiring that Building 46 and all improvements thereto be kept and maintained in
clean, safe, aitractive end sightly condition and in good repair.

¢. The Approved Developer shall have the right to designate the front, side and rear
yards currently allocated to the Double Barracks Lots (purssant to Section 10.2 of
the Declaration) as common area for use in common {together with the courtyard
area allocated 1o Building 46 pursuant to Section 10.2 of the Declaration) by all
owners, guests and tenants of the owners of the Double Barracks Lots, in which
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event the revised Phase [ Plan submitted by the Approved Peveloper pursuant 1o
Section 3(a) above shall be revised accordingly,

f H the Building 48 Manager maintains, repairs and landscapes the front, side and
teatr yards and the courtyard ares allocated to the Diouble Barracks Lots (pursuan:
{o Sechion 10 of the Dreclaration) to & standard a1 least equal o that required by the
Declaration, as reasonsbly determined by the Association’s Board of Directors,
then any charge included in the Association’s assessments i Phase [ lot owners
for maintenance, repairs and landscaping pecformed by the Association within
such Phase 1 areas shall be deducied from the Associgtion’s assessments to the
owners of the Double Barracks Fots, 1fthe Building 46 Manager fails to
maintain, repair and landscape the front, side and rear yards and the courtyard
area allocated to the Double Barracks Lots to & standard at least equal to that
required by the Declaration, as reasonably determined by the Association’s Board
of Directors, then the Association shall have the right (but no obligation) to cauge
such maintenance, repaiy and landscaping to be performed at the cost of the
owners of the Double Barracks Lots.

g Hither the Approved Developer or the Building 46 Manager shall maintain with
respect to Building 46 commercial general Hability insurance having limits in
such amounts as shall be reasonably acceptable to the Association, under a policy
covering the Assoclation as an additiona) insured, to be writien 01 a1 securtence
basis, Certificates of such insurance shall be delivered 1o the Association at or
prior to the commencement of construction of the development of Building 46,
and thersafter upon reguest and within twenty (20) days prior to the expiration of
such policies. The policy providing such insuravce shall include a provision that
such insvrance shall not be terminated or substantially chenged by the insurer
without twenty (20} days’ prior written nofice {o the Association,

3. Golf Caris and Other Vehicles. Notwithstanding the provisions of Section 4.7 of the
Declaration, the owners of the Double Barracks Lots shall not have the right 16 own and
operaie any golf cart, neighborhood electrical vehicle, eleciric personal assistive mobility
device (a/k/a human transporter), low-speed vehicle as eurvently defined in 29-A
M.R.5.A Section 101, or any similar vehicle, nnless {) the City of Portland amends its
applicable Conditional Rezoning Agreement 1o allow more than eighty-two (82) such
vehicles within Phase I of the Diamond Cove development, and (ii) the Association's
Board of Directors approves such ownership and operation. Oze or more vehicles may
be operated for the benefit of the owners of the Double Barracks Lots for sexvice
purposes, including the cormmon transportation of goods and passengers, provided that
(a) the Association’s Board of Directors approves the number (if that number exceeds
two} and type of such vehicle(s), {b) the Approved Developer shall obtain, at its sole cost
and to the reasonable satisfaction of the Association’s Board of Directors, any and al}
necessary approvals (including, without limitation, from the City of Portland) for such
vehicle(s), and {¢) liability insurance with respect to such vehicle(s) is maintained,
according to the terms set forth in Section 4{g) above.
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6, Swinuning Pool and Service Ber Area. In connection with the development of
Building 46, the Approved Developer shall construct, atl its sole cost, an n~ground
swirnaning pool and service bar ares for use by the owners, guests and tenante of the
owners of the Double Barracks Lots, and (subject to reasonable rales and regulations)
other members of the Assooiation, in a looation at the common properties io be agreed
upan by the Approved Developer and the Association’s Board of Directors. The
CORINON properties necessary for such swimming pool and service bar sres shall be
leased by the Association to the Building 46 Manager, subject to rensonable terms and
conditions as determined by the Association’s Board of Directors. The Approved
Developer shall obiain, at its sole cost snd to the reasonable satisfaction of e
Association’s Board of Directors, any and all necessary approvals {including, withow
limitation, from the State of Maine Department of Envirommental Protection]) for the
propused swimming pool and service bar area, whick may be located within “Cypen Space
Recreation Areas” of Phase I if specifically permitted by such approvals.

7. Wagtewater Treatment System. The Approved Developer shall prepare at is sole cost,
for the review and approval by the Association’s Board of Directors, a plan of
improvements to the existing wastewater treatment system necessifated by the
development of the Double Barracks Lots. Such approval by the Association’s Roard of
Directors of the plan of improvements shall not be unreasonably withheld, and any
withholding of such approval shell be based upon the report of a licensed engineer
commissioned by the Asseciation. The Approved Developer shall obtain, at its sole cost
and 1o the reasonable satisfastion of the Association’s Board of Directors, any and all
necessary approvels (including, without limitation, from the State of Maine Department
of Environmental Protection) for such approved improvements and development,
Commencing with the first year that all Double Barracks Lots are “developed” and
subject to assessment pursuant to Section 1 above, the Association will reimburse the
Approved Developer one-half of the costs of such improvements, up to a maximum of
$100,000, to be paid by the Association in equal installments over five years,

8. Approved Developer: Assignment. This Second Amendment shall not take effect unless
and until the City of Portland shall convey all Double Barracks Lots to the Approved
Developer. The Approved Developer may not assign its rights or obligations hereunder
without the prior written consent of the Association’s Board of Directors, which consent
shall not be unreasonably withheld.

. [Tenminatiop. In the event that the Approved Developer shall not substantially commence
construction of the development of Building 46 (as evidenced by the obtaining of 5
building permit from the City of Porttand and commencement of copstruction activity by
the Approved Developer) by July 1, 2008, then at the elsction of the Association’s Board
of Directors at any time prior fo substantial commencernent of construction, the
provisions hereinbefore set forth in Section 3 (Increase in Wumber of Double Barracks
Lots}, Section 4 (Hotel Condominiwm, and/or Section 6 {(Swimming Pool and Service Bar
Area) may be terminated and rendered null and void. Any such election by the Board of
Directors shall be effective when a notice of such termination is executed by both the




President and Secretary of the Association and then recorded a1 fhe Cumberland County
Registry of Diesds.

10, Declaration. Except as set forth in this Second Amendment, the Declaration shall

unchanged and in full foree and effect. remain

IN WITNESE WHEREOF, the Diamond Cove Homeowners Association has caused this
ingtrument to be exccuied by s President and § secretary, as of July | 2007,

DIAMOND COVE HOMEOWNERS
ASSOCIATION

Witness Philiy '
Witness ..'F ohn %ﬂ ge, its Seoretary
STATE OF MAINE

COUNTY OF CUMBERLAND

Foly 2007

Then personally appeared the above named Philip J. Guarino, Presig
Homeowners Association, and acknowledged the foregoing to be
capacity and the free sct and deed of said Diamond Cove Homg

t of Diamond Cove |
18 [iree act and deed in lis said
Association.

Before me,

ﬁﬁﬁfgat%a%z@

& JOHN F. DEAN

TN ROTARY PUSLIC
5 WER /3 COMMONWEALTH OF MASSACHUSETTS

M‘; Gummlssion Exgires August 2, 2013

Commanweaiih aﬁ Massachusatts
..... ) “i}'D‘ , 88,

Onthis 12 o da of A‘JWW 208 betore me,
the undarsmned notaty public, persona!iy appeared
Pt {yoan. WO

proved tome thmwh :giaclory evigensea of |denlmcai1on

PiaUserstavelessmi\DCHAGerden\2 AmdiSe.doc

: which wera . {o bethe person

Reseived i whose name is { (ngidlon the preceding of aitached docLment,

Re urdedzgeiéé?azﬂé’i?ﬁ%%gﬁ o fne thet X% signed 1 volunterily for ite
fivg 2o Htefiel

Cusberland Counky
poreln L. Loviey
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DelUCA-HOFFAAN ASSOIATES, TN,
CONSULTING ENCINEERS SITE PLANNING ARD DESIGN
ROADYWAY DIESIGN
ENMYIRONMENTAL BERGINEERING
PERMITTING

ALRPORT BNCINEERING
CUNSTRUCTION ADMINISTRATION
LANDSCADPE ARCHITECTURE

976 MAIN ETIERT

SIITE &
" SCUTH PORTLIAMND, MAINE D166
PEL, 2ZUT 775 1121

o 207 87D LADE
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April 29, 2008

Ms. Richard Knowland, Senior Planner
Department of Planning and Development
City of Portland

389 Congress Street

Portland, ME 04101

Subject: The Inn 2t Diamond Cove, LLC
Conditional Zening Amendment _ /
- Diamond Cove, Great Diamond Island
Wastewater Treatment and Capacity

Trear Mr. Knowland: -

On behalf of The Inn at Diamend Tsland LLC, owr office hae prepared 2 summary -of the wastewater
treatment capacity available on Great Diamond Island in support of the applicant’s requested
proposal for the removation and conversion of the “Double Barracks” (Bulding #46) and the
“Hospital” (Building #19) into residential hotel condominiums. _ '

The current wastewater freatment system consists of a gravity sewer collection system that COnVeyS
sanitary sswer flows to three sand filter beds for treatment pricr to overboard discharge to Casco
Bay. The wastewater treatment system is licensed by the MeDEP (Permit #W006931-41-A~N) to.
accept and treat 35,000 gallons per day based upon a monthly average.

The existing uses that are currently serviced by the wastewater treatment system and their associated
sewer flow rates based upon Table 501.2 of the Maine Subsurface Waste Water Disposal Rules
(MSWWDR) are surnimarized as follows;

2 one-bedroom units @ 90 gpd per bedroom 360 gpd
15 two-bedroom units @ 90 gpd per bedroom 2,700 gpd
53 three-bedroom units @ 90 gpd per bedroom 14,310, gpd
S four-bedroom units @ 90 gpd per bedroom 3,240 gpd
200-seat restaurant with 25 employees
@ 30 gpd per seat- ' 6,000 gpd
@ 15 gpd per employee 375 gpd
2 administrative offices 480 gpd
Marina pump out 90 gpd
Special event tent ‘ _ ' 1,750 gpd
Gift store with 2 employees @ 15 gpd per employee 30 gpd
Total flow = 29,335 ppd

It should be noted that the MSWWDR design flow rates are generally conservative. For comparison,
our office reviewed the flow meter records for the wastewater treatment system from the period from



Del UCA HOFEMAN ASSOCIATES, INC,
COMNSULTING ENGINEERS

M1, Ricﬁard Knowland
April 29, 2008
Page 2

October 2003 through March 2008, These flow records were provided by the operator {Piamond
Cove Home Cwners Association). Based upon @ review of this data, the annual records for 2006
showed the highest flow rates over the annudl basis; therefore, these records were used on &
conservative basis for comparison with flow rates computed from the MSWWDR. A detatled
summary of the flow records is appended 1o this letter, In addition, a graphical presentation of the
flow meter records is also appended to this letter which depicts the seasona! fluciuations of flow rates
throughout the year to the wastewater treatment system, '

In general, the period from late fall 1o early spring (October through April) represents the least
oceupancy and usage on the island. The seasonal uses such as the marina, special event tent and
restaurant are closed and only & limited number of year-round residents remain on the island  The
peak period of activity and use on the island occurs during the period of May through September.

As mdicated in the daily and monthly flow records, the highest flows during 2006 occurred during

~the month of May through August. Specifically, the highest monthly average daily flow rates

occurred in May with a flow rats of 24,066 gpd, ‘which correlates reasonably well with the 29,335
gpd flow rate computed based upon the MEWWDR. :

The proposed renovation of the “Double Barracks” will create twenty residential units. These twenty
units consist of six 1-bedroom units, six 2-bedroom units and eight 3-bedroom wnits for a total of 36
bedrooms with a projected daily flow rate of 3,240 gpd {90 gpd per bedroom). Therefore the
addition of the “Double Barrack” renovation will result in 2 total flow of 32,575 gpd {29,335 gpd

plus 3,240 gpd) resulting in a remaining surplus flow 2,425 gpd that is allocated to for the future

“Hospital” renovation. This surplus future flow allocation amount of 2,425 gpd is more than
adequate up-to twelve 2-bedroom units. _ C : '

Based upon a review of the 2006 wastewater treatment sysiem flow records, the existing wastewater
- treafment system has sufficient capacity to accommodate the projected flows associated with the
. planned renovation of the “Double Barracks” as well as provide sufficient reserve capacity for the
future renovation of the “Hospital”™.

Please contact our offics with any questions you Inay have concerning this letter.

Sincerely,

DelL YCA-HOFFMAN ASSOCIATES, INC.

o h~Faverriere, P.E.
= MO Bnglnegr

JAL/sq/TN2769/Knowland-4-29-08
Attachments

C: David Baternan — The Inn at Diamond Cove, LLC
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DEAMOND COVE
SAMITARY SEWER FLOW RECORDS
JAHDERY 2008 CEBRUARY 2006 HARCH 2C0E
T JAILY FLOW I DALY FLOW DAILY FLOW
DAY §RAIN Y (GALLONS) <IN RAIMCAN | (GALLOHEY Dy RAR (¥ [EALLONS)
1 20843 4 6,242 % 2HR8
z 1¥,300 3 6,036 Z 2.BET
3 12,732 3 A 41879 3 2854
‘ 6,584 H 40,529 4 31FE
5 £.016 g Y 41,141 E 3,685 :
[ 2,334 G 2750 b 3462
7 BE273 T 18,551 i 36
) 7053 ] 14,888 B 2423
] E324 9 12,938 | 2783
i B 128 0 14,007 1w ¥ 2503
i1 144078 1 1,008 1 30EE
1z 11011 ¥ £4801 12 2787
13 521 is 8,784 13 3,883
14 ¥ 23 848 14 7,497 14 A 5,453
15 19,155 15 : 6,938 1% B564
16 1332 1% [%:vrd 1% 5744
17 11,735 17 7602 17 £703
12 A 23848 18 8771 1t 5473
4 16,301 19 8475 18 2445
e} 12729 20 6,187 20 4528
et ! 12,586 21 G431 4l 43227
22 B 21,848 22 5552 2 3922
1 Wi, 23 4,691 3 2,284
24 T.5ED 24 4874 24 1600
25 11,202 2% €,Bq8 20 3848
26 702 2 5,330 26 3473
27 &081 %7 3,844 7 3003
28 &145 8 2,880 28 2,185
28 7383 29 2548
50 ¥ T.7E 0 3083
31 EB25 kY| 25710
TOTAL MONTHLY FLOW 353,507 CGALLONS TOVAL MONTHLY FLOW 337,911 GALLONS TOTAL MONTHLYFLGW TIEERE Gallons:
TOTAL DAYE EH] TOTAL DAYS 28 TCTAL DaYS N H
AVERAGE DALY FLOW 31,787 EALLOMS AVERAGE DAILY FLOW 12068 QALLDNG AVERAGE DRILY FLOW 3020 GALLONS:
ARRIL ZB0E ELiN 2008 JUKE 208
1 QALY FLow DALY FLOW DALY FLOW
DEY FAIRN [YAN) (G441 OWE) DAY RAIN {YM} {GALLONS) DAY RAIN 1Y/ (BALLONS:
5 3,173 1 2,610 i B.O0Y
] 3018 2 ¥ 51,2684 z Y 40,201
3 2682 k| Y 46,457 3 Y 36,835
4 ¥ i6.612 4 30,166 4 Y 43,265
5 (LY 3 20,188 5 25612
[ 13,34 § 15,428 € 17,382
H 14,267 ¥ 12,633 7 Y 44 685
B 10,672 E 10,524 & ¥ 67 444
g 8817 & 11,337 8 46,094
10 7705 i0 Y 16443 10 Y EE BT
11 7075 1 ¥ 25,266 11 33 B3
12 5418 12 Y 54,843 12 Tz
13 i 6437 13 Y 61,136 12 AN
1¢ V.84 14 Ad 37.500 14 17,395
15 7,450 15 ¥ 40,382 15 16.L3%
16 €713 16 ¥ £3,483 16 13,480
17 G864 ¥ 32,703 i7 10,183 |
18 G422 g 24,937 s 10,372
K 48938 19 ¥ 96672 19 10,863
20 1523 2 18,313 n 8,645
29 3872 21 17, 6/0 24 0,019
27 LA T 22 19,535 22 10,161
3 Y 4,941 23 18,550 22 15,748
rl] ¥ &300 24 13,948 4 A 14722
25 295D 2% 13.051 25 14,542
6 3,608 26 1,273 26 10,885
n 3650 i 11,232 27 10,254
28 5021 8 13,920 28 Y BL83
24 E.058 b 11,274 28 12,509
an 4,514 a 7,663 el 1231
kb &,DS7
TOTAL MONTHLY FLOW 188,655 EALLONS TOTAL MONTHLY FLGW 746,080 GALLONS TOTAL MORTHLYFLOW 34,495 GALLONS
TOTAL DAYS a0 TOTAL DAYE #H TOTAL DAYS 3
AVERALE DALY FLOW 6,628 GALLONES AVERAGE DAILY FLOW 24056 GALLONS | AVERAGE DAILY FLOW 21150 GALLONS




DIAMOND COVE

SAMITARY SEWER FLOW RECORDS

LY 2006 AUGLUST felalel=} SEPTEMHBER 2008
DALY FLOW DALY FLOW CILY FLOW
nay AL (7N (SALLONSY nay RAM (VMY | (SALLONS) Dy FLAIN (YN [GALLONE)
3 12,256 k| 4,204 1 7,088
2 15,645 2 18,036 H ) 8,563
2 14,301 3 17,341 2 Y LE:1})
4 12875 4 17 £67 ¢ KR
5 1,674 4 16,748 & 3,209
8 11,048 G 1787 B e
K 12674 7 74,402 7 4 5EE
8 14,476 S 14,145 ] 13,372
3 43111 ] 124,534 2] 781
) 807 10 13472 i 5348
i1 ¥ 12,349 11 15,730 14 4,548
12 28727 12 13,111 12 ; 5,281
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14 28,553 14 1,684 14 &,028
1 26,711 15 ¥ 12,340 1 5375
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15 15811 ié 4,29E 18 1132
i 13,816 | ig 13781 15 18,248
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27 Y 35.69¢ 72 11114 3 5781
23 Y 35716 pric] 10,233 3 ¥ 4 484
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iz} 2157 28 13,019 26 £.422
a7 20387 27 7844 7 6315
8 28883 28 Ay T.E73 =5 5,891
28 24,604 b 6,584 28 ¥ .09
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31 16459 31 \ l 6,165 ; ;
N ] H
TOTAL MONTHLY FLOW B36341 GALLONS TOVAL WOMTHLY FLOW 365 608 GALLONS] TOTAL MORTHLY FLOW 197778 GALLDNS
TaTal Days 3 TOTAL DaYS at TOTAL DaYS 3
AVERASE DAILY FLOWS 2061 GALLONS | AVERAGE DAILY FLOW 12794 GALLONS AVERAGE DALY FLOW £503 GALLONS
OGTORER 2008 HNOVEMBER 2006 DECEMBER  200B
BArLY FLOW DALY FLOW [ DALY FLOW
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Z 722 2 ¥ 12,248 2 12,080
1 7 086 3 12,465 3 10,618
& B, 462 4 B,555 4 8,328
5 3,520 5 10,474 3 6,751
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7 5,827 7 12830 ? B2
[ 4,368 ] ¥ 45 530 B 112
q 4,833 B BE,045 3 5280
W 2,874 kL 2E.115 10 6,236
11 7252 il Ai206 it Y 5,704
12 ¥ 26,485 12 ¥ 25,780 i 5704
43 12838 13 Y 32,203 13 Y 4431
14 12,470 d Y 50,148 14 5475
45 5547 13 20,688 15 ¥ 4725
16 B A4G 16 ks 24,845 16 ¥ 7064
17 12345 17 ¥ 420 17 5431
1 9,128 B 19,794 W 4,158
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k] 18,0454 23 16,086 x| ¥ 23,458
24 12,004 24 12,427 24 16,550
25 14,606 15 13.313 25 18,468
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28 Y E9,120 24 1564 28 12,8%9
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Ll ! 27444 k1] Y 8,250 30 19,315
a1 22305 3l 27,511
[
TOTAL MONTHLY FLOW 461,582 GALLONS TOTAL MONTHLY FLOW 595,018 GalLONS TOTAL MONTHLY FLGW 313402 GALLONE
TOTAL DAYS 3l TOTAL DAYS Elg TOTAL DAYS 3
AVERAGE DAILY FLCW 15868 GALLONS AVERAGE DAILY FLOW 15834 GALLDNS AVERAGE DALY FLOw 10,110 GALLONS
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AORSITTED I ME ONLY

MEMORANDUM
TO: City of Portland Planning Department (Knowland)
FROM: Ronald N, Ward
RE: Ft. McKinley Settlernent Agreement dated March 2, 1989
DATE: May 19, 2008

At the initial workshop session for The Inn At Diamond Cove application on
April 22, 2008, references were made by individuals announcing themselves as
members of Diamond Island Association and Casco Bay Island Development
Association to an agreement entered into by the former developer of the Ft.
McKinley Project and their environmental groups. [ researched our historical files
on this development and found a single agreement which included either of these
organizations, that being the Settlement Agreement dated April 12, 1991 which
was joined by Casco Bay Island Development Association (“CBIDA™). 1
submiited that agreement with my prior memorandum dated April 29, 2008, The
simple concluston that I drew was that the 1991 Agreement had no material bearing
on the site plan review for the current Project.

In anticipation of the Planning Board’s workshop on May 13, 2008, another
document was submitted by one of the Diamond Island Association members,
That Agreement, a copy of which is attached hereto, was dated March 2, 1989
between the original developer, Diamond Cove Associates, and the environmental
opposition, Maine Audubon Society, Conservation Law Foundation and Island
Institute (“1989 Agreement”).

The 1989 Agreement is even less relevant to the current site review than the 1991
Agreement, which at least included CBIDA. The 1989 Agreement deals with
issues and conditions long since completed and in place. The primary issue in the
1985 Agreement is wastewater discharge and the location of the discharge pipe. It
goes on to touch upon the 1ssues of overall project density, motor vehicle access
and design review, all of which have been recognized for years and are not issues
in the current application.

il
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May 12, 2008
Page 2

While the arguments of Diamend Island Association and CBIDA were vnclear from the
public testimony, the inference which they appeared to deliver was that their
organizations were somehow required to approve the current site application before it
could be considered finally approved.

We find nothing in the 1989 or 1991 Agreements to support a conclusion that any of the
parties to those Agreements have any standing to demand their specific approval before
the current site plan application may be finally approved. The cusrent Project is located
entirely within Phase I of the historic development and has no impacts upon scenic vistas.
All of the certifications for historic rehabilitation are either in place or are in process.
The current Project does not propose to change or challenge any of the existing
Agreements, it intends to abide by all Agreements, including those with the original
environmental opposition, as those may have been amended over the intervening years.
Diamond Island Association and CBIDA, through authorized spokespeople, clearly have
the right to appear and state their views, but there is no record evidence that they have
ary veto power over the regulatory agencies.

With respect to review by the Maine DEP, the current approval process will include DEP
review, particularly with respect to wastewater discharge.

RNW:kjl
Enclosure

co: The Inn At Diamond Cove
Penny Littell, Esq.



AGREEMENT

This Agreement i enterved into this _Jnd day of March,
188% by znd between Diznond Cove Axsociates, of Portland,

Maine. Maine Audubon Society, of Falmouth, Maine, Consarvaticon

Law Foundation, of Boston, Massachusetts, and Iszland Institute,
of Rockland, Mzine.

WHEREAS, Dismond Cove Associsztes {herginatter “DBOA®Y has
proposed a residential and commercial development for property
which it owns on ths northerly portion of Grest Diamond Island,
FPortland, Maine: said development consisting of 134
“condominium” units and 5 commercial and 2 recreationsl
buildings (said "condominium” wnits, commercisl and
recreational buildings being Phase I of the proiect’y and 70
single family house lots (said house lotsx being Phase II1 of the
project); and

WHEREAS, DCR recsived Site Location of Development Law
approval (hereinafter “Site Location Order™) for Phase I of the
project from the Maine Department of Environmental Frotection

{hereinafter "DEP"} on December 10, 1%86: and

WHEREAS, DCA received approval (hereinsfter "Waste
Discharge License®} for the discharge of 40,000 g.p.d. of
wastewater from Phase I of the project from the DEP on December
10, 1%86;: and !

WHEREAS, DCA has applied to the DEP for approval of Phasze
IT1 of the proiject under the Site Location of Development Law
and said application has been tabled: and

WHEREAS, DCA has applied to the DEF for an amendment to its
existing Waste Discharge License to provide for an incramentsl
discharyge of B,5%00 g.p:d. of wastewater associated with Phase
I of the project; and

WHEREAE, DCA haz applied to the United States Environmental
Protection Agency (hereinafter "EPA") for & National Pollutant
Discharge Elimination System (hereinafter "NPDES®) permit to
serve the proiject; and '

WHEREAS, the EPA has issued a draft NPDES permit, dated
December 7, 1988, which draft permit would authorize a fiow of
40,000 g.p.d. treated to a "zero fecal cecliform®” standard from
Phase I of the project; and

WHEREAS, Maine Audubon Society, Conservation Law Foundation
and Island Institute are concerned about the environments)
impacts of the wastewater discharge from both Phase I and Fhase
ITI of the project and have opposed issuance of the NPDES
permit, as drafted, mg well zs the 8,%00 g.p.d. increment to
the Waste Discharge License; and
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WHEREAS, DCA desires to svoid the continued appogitian of
Maine Audulon Society, Conservation Law Foundation and Islang

Institute to the issuance of Lthe HPDES permit and the 8,500
g.p.0. incremental wastewater dizcharge; and

WHEREAS, Msine Auduben Sscciety anad Island Institute are
concerned about a variety of non-wastewater related issues
dzsociated with both Phase I and Phase II of the project
including but net limited to the capacity of DCA to complete
the project in & manner which will fit harmoniously into the
environment without adverse impacts on the wisusal
characteristics, historic values ang unusual natural areas on
the Island: and

WHEREAS, PCA desires te avoid the continued cpposition of
Maine Audubon Society and Island Institute to Phase I1 of the
project as that opposition relates teo some nonl-wastewetar
velated issuss.

ROW THEREFORE: In consideration of the mutual covenants

and promises set forth in this Agreement, the parties ggree asg
follows:

A. Wastewater Discharaoe

1. DCA will permanently withdraw its application for an
8,500 g.p.d. increment fto its existing Waste Discharge License.

2. DCA will take all necessary steps to amend the draft
NFDES permit. dated December 7, 1988, to provide that:

2. The pipe carrying wastewater from the treatment
facility shall enter Pleasant Cove at the
northerly end of Great Diamond Island and run
northeasterly to the approximate center of the
Great Dismond Island--Cow Island Channel and
the point of discharge, provided that the point
of discharge shall not be in less than 10 fest
of water at mesn low water.

b. The 40,000 g.p.d. filow shall be measured as a
weekly average (280,000 gal. per week) rather
than & monthly average . It is the intent of
this provision to shorten the period of time
over which the discharge is averaged. Tt is
not intended that this change result in a
reduction in the number of dwelling units andg
commercial establishments now permitted by the
DEF as Phase I,
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3. DOR will take all necessary steps to amend its DEPR
Wasmte Discharge License to provide that:

8. The pipe carrving wastewater from the treatnent
facility shall enter Pleassnt Cove at the
northerly end of Great Diamond Island and run
northeasterly to the approzimate center of the
Great Diamond Island--Cow Igsland Channel and
the point of discharge, provided that the point
of discharge shall not be in lecs than 1¢ feet
of water at mean low water,

b. The 40,000 g.p.d4. flow =zhall he neasured as a
weekly average (280,000 gal. Far week) rather
than & monthly sverage. It is the intent of
this provision to shorten the pericd of time
over which the discharge is averaged. It is
not intended that this change result in a
reduckion -in the number of dwelling units ang
commercial establishments now permitted by the
DEF as Phase I,

€. The wastewater discharge limitation for fecal
coliform bacteriaz shall be the =ame “zerc fecsal
eoliform”™ provided for in the NPDES permit,

d. BCA shall be & guarantor of the Diamond Cove
Homeowners® Association capital reserve account
for repair, maintenance and reconstruction of
the wastewater trestment facility. <The dollar
amount to be guarsnteed in such account ghall
be as determined by the DEPF. DCA's obhligations
a8 a guarantor shall extend for a pericd of 20
years from the date of completion of the
westewater treatment facilitw.

4. Independent of the Waste Discharge License, DCA shall
be a guarantor of the Diamond Cove Homeowners: Associastion
capital reserve account for repair, maintenance ang
recongtruction of the wastewater treatment facility. The
dollar amount to be gusranteed in such account shall be as
determined by the DEF. DUA's obligations as a guaranter shall
extend for a period of 20 vears from the date of completion of
the wastewater treatment facility.

5. The total combined flow from Phase I and Phase II of
the project shall not exceed 40,000 g.p.d. and DCA will not
petition any state or federsl agency to increase its wastewater
discharge above 40,000 g.p.d. The combined flow from Phase I
and Phase IT of the project shall not exceed the “zero feecal
coliform® level. This Agreement is not intended to 1limit DCA &
rights to miz Phase I and Phase Il wastewater provided that
government approvals are obtained. Accordingly, DCA reserves

&



the right to amend its DEP waste dischsarge license ang the
NPDES permit, as drafted or as Finally issusd, te provide for
comingling of Phase I and Phase IT wastewster,

6. DCA will take a1} necessary steps to amend its Site
Lovation Qrder fto reflect the change in locatien of the waste
discharge pipe %o Pleasant Cove,

Yo DCA will take all necessary steps to obtain gz Submerged
lands lesse from the Bureau of Public Lands of the Maine
Bepartment of Conservation and an Army Corps of Engineersg
permit for the discharge pipe location at Pleasant Cove.,

. Maine sudubon Boclaty, Conservation Law Foundation ang
Island Institute will mot oppose final issuance of the draft
NPDES permit, dated December ¥, 1988, az above amended, and
Maine Auvdubon Society and Conservation Law Foundztion will
inform EPA that they agree with issuance of the NEDES permit as
amended. Maine Auduban Society, Conservation Law Foundation
and Island Institute will not oppose a Stete of Mazine
certification, under Section 441 of the Clean Waterp Aot , that
the NPDES permit, as above amended, will be in accordance with
spplicable state laws., Maine Audubon Society, Conservation Law
Foundation and Island Institute will not appesl,
administratively or to the courts, any aspect of the RPDES
permit as above amended or the Section 401 certification.

2. Maine Audubon Society, Conservation Law Foundation and’
Island Institute will not oppose the above amendments to the
Site Location Order and the Waste Discharge License, and Maine
Audubon Society and Conservation Law Foundation wili inform DEPR
that they agree with issuance of the Order and the License as
ghove amended. Maine Audubon Society, Conservation Law
Foundation and Island Institukte will not oppose issuance of the

inform the Bureau of Public Lands and the Corps of Engineers
that they agree with issuvance of the lease and the permit.
Maine Audubon Society, Conservation Law Foundation and Island
Institute will not appeal, administratively or to the courts,
the amendments to the Site Location Order and the Waste
Discharge License or issuance of the submerged lands lease or
the Corps of Engineers permits.

10. The parties to this Agreement understand that
processing by state and federal agencies of the above permits,
amendments to permits, and leasses may delay DCA‘s having a
complete and finally licensed wastewater treatment facility.

- The parties alsoc recognize that DCA intends to have a system
for disposing of wastewster in place by June 1, 1989,
Therefore, 1f it appears on April 1, 1989 that the necessary

f=#H~



L. Motor Vehicles pnd Publie Acceons

L. DCA agrees that no motor vehicles of any king
{autemoblles, golfcarts, snowmobiles, ATV'sg ete. ) shall pass
from the DCA property to the southern part of the Isiand, The
only exceptions shall be fire equipment, ambulances and
designated "taxis® {(shuttle vans; which might Cransport personsg
from the Fort McKinley broperty to the pier at the southern end
of the Island. All construckion vehicles, eguipment and
materisls must be landed snad eff-~loaded or icaded er DCR
property. To the extent that this candition is not already s
part of the Site Location drder--paragraph 11-—DCA will seak an
amendment to reflect this limitation, Ezocept as above
provided, DUA agrees that avtomobiles will not be opersted in
the IR-1 or IR-3 zonesg,

4. DCA agrees that personsg oWwning property on Great
Diamond Island may walk to Diamond Cove and around the parade
ground area. No access shall ke granted until after
censtruction is completed around the parade ground area.

Guests of Island property owners shall &lse have thisg
permission if they are asccompanied by Island properiy owners or
if they have been registered im advance by Island Broperty
owners., Thig provision shall be ineluded in the Declaration of
Covenants apd Restrictions. all bersons entering the Property
shell do so at their own risk and shall Eign & release so
indicating.

E. Dezsiogn Review FProcessy

1. DCA agrees that & viclation of the Design Review
Guidelines shall be a violation of a condition of the Site
Location Order.

£. DCA agrees that no variance or waiver of conditions in
the Design Review Guidelines shall be final until sppreved by
the DEPR. {The parties agree that this shall only be effective
. if accepted by the DEP.} DCA dgrees to work with Maine Auduben
Baciety to draft stringent variance criteria.

3. DCA agrees that the previous two provisions ghall
become part of the Declaration of Covenants and Restrictions
and further agrees that conditions concerning scenic impacts
which have been imposed by the City of Portlang Planning Board
and which may be imposed by the DEP shall also become part of
the Declaration of Covenants and Restrictions.

4. DCA agrees to work with Maine Audubon Society to amend
the Design Review Guidelines in accordance with certain changes
proposed by Holly Dominie in her written comments to Maine
Auvdubon Society dated NHovember 7, 198F.
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i. DCA agrees to provide progpective purchasers of
"condominium® units and single family housze lots with coples of
the Declaration of Covenants and Restrictions and copies of sl]
local, state aznd federal licenseg. PCA will seek to have sueh
a condition placed in ity Site Location Order.

G. Resesrvation of Riochis

The Maine Audubon Socisty, the Conservation Law Foundation
and Island Institute reserve the vight to eobisct to and appesl
any and &ll issuves that may arisge during Site Location Law
Phase II consideration by the DEP and BEP that are not
expressly dealt with by the covensants in this Agreement.

H. Integrstion: Contract: Authorization

1. This Agreement contsins all of the agreement of the

parties, and any prior arrangements are hereby terminated and
superseded.

2. The terms of this Agreement are contractual and not a
maers recital.

3. The gignstories hereto represent that they are duly
authorized to sign this Agreement.

I. Interpretesbion_and Remedies

The parties agree that the terms of this Agreement shall be
interpreted according to Maine law and that an sction to
enforce this Agreement may be brought in & Maine court of
competent jurisdiction.

The parties recognize that this Agreement reguires actions
with respect teo third parties, such as government agencies, the
Diemond Cove Homeowners Associstion and Great Diamond Islandg
residents. The parties also recognize that breach of many of
the terms of the Agreement will result in irrevocable harm,
harm that is difficult to essess, andfor harm that is difficult
to measure finesncially--this is particularly true with respect
te environmental harm. Thus, the parties agree that in mosg
instances specific performance is the appropriate remedy for
any bhreach of this Agreement.

.
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in stme instances, however, specific perfaormance may not be
sdeguate to fully remedy the harm Crested by & breasch. In this
situation, in addition to the remedy of sSpesifie performance, =
pavty harmaed by the bresch may seek other legal ang aguitable
remadies,

if specific performance will net in any way ramedy harm
created by s breach, the parties agree that specifipe
performance ig not the appropriate remedy for breach., Tn this
situation, the parties agree that a party harmed by the breasch
may seek other legal and eguitable remedieg,

The parties alsc asgree thsi the hreaching perity will net
thallenge gpecific performances az a remedy for the breach,
unless specific performance will im ne way remedy the harm
caused by the breach,

d. Lonfidentiality

The parties to this Agreement agree that the contents of
this Agreement may be made public once it is signed.

K. Einding on Successors

13

This hgreement is binding on the successors in interest and
assigng of the parties.

IN WITNESE WHEREOF, the undersigned have set their hands
thisﬁwﬁay of March, 1989,

MAINE AUDUBON SOCIETY

By }ﬁ;““;”‘ A fiz%éyg;

Karin Tilberg, Esq. 5/
Attorney

CONEERVATIOR LAW FOUNDATION

vy ek 08 ST T

Attorney

ARD ANSTITUPE

By: Q(-tt%.ﬁu

Philip Cohkling (
Ezecutive IDirector

1368PF



AMENDMENTS TO AGREEMENT

The Agreement, dated HMarch 2, 19B%, by and hetwaen Diamond Cove
Assoviates, Maine Audubon Society, Conservarion Law Foundstion
and Island Institute is amended as follows:

F.l 4 2: WHEREAS, Diamond Cove Azsociates (hereinafter “TDHOAR® Y
has proposed a residential and commercial development op
approximately 158 acres of the Property which it owns on pthe
northerly portion of Great Diamond Island, Portland, Maine:
said development consisting of 134 “condominium® units and &
commercial and 2 recresticnal buildings (saziis "condominium®
units, commercial and recreational buildings b ing FPhase I af
the project) and 70 single family house lots {s2id house lots
being Phase II of the project): and

P.l ¥ 9: WHEKEAS, Maine Audubon Society, Conservation Law
Foundation and Igland Institute are concerned about the
envirenmental impacts of the wastewater discharge from both
Phase I and Phase II of the rroject and have opposed issuancs
of the WPDES permit, as drafted, as well as the 8,500 g.p.d. or
dny other increment to the Waste Discharge License: and

P.3 9 3 ¢: The wastewater discharge limitation for feral
coliform bacteris shall be the same "zero fecal colifesrm®
provided for in the December 7, 1988 draft NPDES permit.

F.3 4 d 2nd sent.: The dollar amount to be guarantesd in such
account shall be sufficient to cover the repair, maintenance
and reconstruction costs of the wastewater treatmems facility
adjusted for inflation as determined by the DEP.

F.4 9 10: The parties to this Agreement understend that
processing by state and federal agencies of the above permits,
amendments to permits, and leases may delay DCA'sg having a
complete and finally licensed wastewater treatment facility.
DCA has stated that it needs 8 wastewater disposal system in
place by June 1, 1%8%. Maine Audubon Society, Conservation Law
Foundation and Island Institute agree not to oppose DCA in
obtaining a temporary waiver from the Maine Department of Human
Services for the use of holding tanks {such waiver to lazt not
more then 1 year from its issusnce, or until such time as it
may legally discharge the wastewater, whichever is shorter},
Maine Audubon Society ang Conservation Law Foundation will
ipform the Department of Human Services that they agree with
issuance of such a waiver.

P.3 § 11: 1In the event that the 5 state and federal agencies
(DEP, DHS, BPL, EPA and ACE mentioned above}, or any one of
them, responsible for issuing the above described permits,
amendments to permits and leases decline te do so and, as a
consequence, the permits of this Part & cannet he obtained,
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then thé chligations of the Patties under this entire Agresement
shall be null and void, '

.5 9% C. Density

DCA agrees to limite Pefmanently the totsl number of single
family dwellingsg, including “condominiums * and single familv
houses (house lots) but not including the currently approwved &
commercial and 2 recreationsd USES, Lo not moré thanp 173 on the
entire 198 acre DO property. DCA shall take all necessary
steps to amend to its Site Locstion Order and itg Phase 11 Site
Location applicstion to reflest Such a limitation: rending
approval of sueh anp amendment, DOy will abide by the timitation
herein. This Agreement 1 not intended to limit DCA's rights
te determine the miz of “condoniniums® and single famiiv
dwellings (house lots) provided that government approvals are
ehtained:.pr@vided, however, that DCa agrees that nne single
family dwellings will be constructed on lots 1§, 33, 34, 3% and
36 on the Phase I plans on file at the DEP anda further agrees
toe use the more westerly building window on lot 60 on said
plans if said let is developed. Dra agrees to take zil
hecessary steps to amend its Phaze IT Site Locatien application
to reflect such & limitatian and further agrees to Place
permanent deed restrictions on lots and other land areas which
are not finally appreved for development Dy the DEP qr = COourt
of competent jurisdiction, DCA sgrees that not more than 40
dwelling units will use subsurface waste disposal.

P.6 9 I sub. § 1. Mokor Vehicles and public Atress

&

I. DCA agrees that ne motor vehicles of any king
(automobiles, golfcarts, snowmoblles, ATV'g etc.) ghall pass
from the DCA property to the southern part of the Tsland. The =
only ezceptions shzll be fire eguipment, ambulances, publiciﬁéfgﬁ ?g”
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safety vehicles and designated “faxig® (sate¥e vans) which
might transport persons from the Fort MeKinley property to the
pier at the southern end of the Island., All construction
vehicles, eguipment and materials must be landegd and eff-loaded
or loaded on DCA property. To the extent that this condition
is not alresdy & part of the Site Location Urder--paragraph
1l=-DCA will take all necessary steps to amend the Order to
reflect this limitation. Except as above provided, bca ggrees
that automobiles will not be operated in the IR-1 or IR-3
zones. This provision shall become part of the Declaration of
Covenants and Restrictions.

P.7 ¥ G. Regervation of Riohts

The Maine Audubon Seciety, the Conservatian Law Foundatiaon
and Island Institute reserve the right to object to and appeal
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any- and a1l issues thad may. arise during Phase 17 amnsiﬁ&raﬁimn
Ly the DEP, BEP or other sgencies that are noe BEXPressly agreed
te in the covenants of this agresment .,

IN WITNESS WHEREQF, ihe undersigned have set their hands on
the dates below indicated,

- |  yif;
;g%?é?f; E{\m}

RifchdaTd Pobsbn, Partnes /

MAINE AUDUBOE SOCIETY

By : Kiﬁﬂm;;“ fﬁ zié%é45?
Karin Tilberg, Esg., j/
Attorney

CONSERVATION LaW FOUNDATION

By:

Athorney

ISLAND INSTITUTE

Mo X, 1691 B:;’Qk.h@(ii( N

Philip Copkling \
Director

l381ly
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TO: City of Portland Planning Department

FROM: Ronald N. Ward

RE: bt McKinley Settlement Agreement dated April 12, 1991
DATE: April 29, 2008

At the initial workshop session on April 22, 2008, references were made 1o an
agreement entered into between the developer and the various opposition
environmental groups. The inference of one of those comments was that the
environmental groups reserved some jurisdiction over the current Project which is
located entirely within Phase 1 of the Ft. McKinley Project. You have asked that
we respond to this theory.

Enclosed is a copy of the Agreement entered into between the developer (Diamond
Cove Associates) and Maine Audubon Society, Casco Bay Island Development
Association and Island Institute. This Agreement was entered into to settle on-
going litigation involving Phase 11 of the Project, comprised primarily of single
fanuly lots. As of the date of the Agreement, Phase 1 of the Project had been fuily
permitted and was well into construction. David Bateman was personally involved
in all of the negotiations.

As you will note from the Agreement itself, there is no suggestion that this
settlement agreement was intended to affect anything other than the subject matter
of the litigation, i.e., Phase I1. To the extent that the environmental groups now
reference some control over “open space and recreation areas”, that is limited o the
designated areas appearing on the Phase I plan recorded in Plan Book 191,

Page 143. That plan does not include the current Project. ‘

RNW:kji
Enclosure

i MERITAS

5

AT TACKHMENT foTf




o g | a2

- Thie Agreement is entered inte this 12%n day of Bpril, 1991
by and betwien Diamond Cove Associates, of Portland, Maine: Haine
Audubon Soclety, of Falmouth, Haine; Casco Bay Island Development
hsgociation of Portland, Maine; and Island Institute, of =
Rockland, Maine.

WHERERS, Dlamond Cove Associates (hereinafier 2HCAYY has
proposed a residential subdivision for property which it OWRSE oh
the northerly portion of Great Dismend Island, Portland, Maine;
said development consisting of single family house lote (said
house lote being Phase II of the project), the number of zaid
house lots being 39 under a January 22, 1991 Site Location of
Development Application; and : .

WHEREAS, DCA received Site Location of Development Law
approval (hereinafter "Site Location Order®) for Phase T of the
project from the Maine Department of Envirommental Protection
{hereinafter "DEP®} on December 10, 1986: said Phase T consisting
of Ytownhouse" commercial and residential uses; and

. WHEREAS, DCh applied on July 27, 1887 tou the DEPF for
approval of a 70 lot subdivision project under the Site Location
of Development Law and said application was denied on Decenber
13, 1989; and - S - - '

WHERERS, DCA has ap?aaleﬁ the denial of its-aypliaatimn t@
the Maine Supreme Judicial Court, which appeal is still pending:
and S ' '

- WHEREAS, Maine Audubon Soclety, Casce Bay Island Developunent
Association, and Island Institute are concerned about the adverse
impacts on the visual characteristics , historic values, and the
unusual natural areas of Casoo Bay and Great Diamond Island
associated with Phase II of the project; and

WHERERS, Maine Audubon Scciety, Casco Bay Island Development
hssociation, and Island Institute wish to ensure that DC2 will
complete Phase I in a manner which will fit harmoniously into
the environment and without unreascnable adverse impacts on the
‘visual characteristics, historic values and anusual natural areas
on the Island; and '

WHERERS, DCA desires to aveid the continued opposition of
Maine Audubon Society, Casco Bay Island Development Association
and Island Institute to the constructien of Phase il as proposed
in January, 199%1; and

Wﬁﬁﬂﬁﬁﬁg all parties wish %o avoid unnecessary litigation,
including the now pending appeal of the December 13, 1889 denial;
and



TR R
- WHERERS, Maine Audubon Scclety, Casco Bay Island Development
Assoclatlieon and Island Institute wish to provide for a mechanism
under which they can moniter compliance with the covenants and
restrictions which are intended to retain the visual
characteristics, historic values and unusual natural areas or the
Island;

HOW THEEREFCORE: In consideration of the mutual covenante and
promises set forth in this Agreement, the parties agree asg
follows with respect to the January 22, 1991 Phase IT application
as anmended by this Agreement:

A, Aopeal and New Applications

1. DCA will withdraw its pending appeal of the denial of ite
July 27, 1987 Site Location of Development Applicatien VRO
execution of this hgreement.

2. HMaine Audubon Scciety, Island Institute and Cascn Bay
island Development Association will not in any way oppese or
express any reservation about DCA's Phase IT application of
January 22, 18%1, as amended by this Agreewment. The obligation
of this paragraph shall be broadly construed and includes,
without limitation, communications to governmental officials ang
agencies and to the press, and further applies not only to the
organizations identified but also to emplovees and members of
such organizations, acting in their corporate capacities, who
participated in negetiating this Agreement,

Maine Audubon Soclety, Island Institute and Casco Bay Igland
Develcpment Association and those individuals praviously
mentioned shall not request a reconsideration of DED approval of
the January 22, i%21 Phase II application as amended by this
Agreepent and shall not appeal to the courts the DEP approval of
the January 22, 12%1 Phase IT application as amended by this
Agreement.

3. In the event DCA makes any changes to jts January 22,
1991 Phase I1 applicatien as amended by this agreement the
parties agree that the rights of Maine Audubon Society, Island
Institute and Casco Bay Island Development Association to oppose
the application are restored without limitation.

4. DCA agrees not to awend its January 22, 1591 Phase II
application by adding any proposed lots beyond those contained in
the existing application on file.

5. DCA agrees to provide notice of any and all additienal
DEP or other, State, Municipal or Federal regulatery filings or
amendments to Maine Audubon Society, Island Institute and Casco
Bay Island Developnent Association.
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B, Resian Review Procese:

1. DCA agrees that a violation of the Covenante and
Restrictions or the Design Review Cuidelines shall be a violatien
of any Slite Location of Development Law approval, whether
conditional or unconditional, issued by the DEP for Phase IT asg
propeosed in DCA's Janvary 22, 1991 application.

2. DCA agrees that provision B.1 of this Agreement shall
become part of the Declaration of Covenants and Restrictions and
further agrees that conditions concerning scenic impacts which
may be imposed by the DEP shall alse become part of the
Declaration of Covenants and Restrictions.

3. DCA agrees to amend the Design Review Guidelines ang the
Declaration of Covenants and Restrictione submitted as part of

its January 22, 1%21 application as shown on the attached revised
Guidelines and Covenants.

C&

1. DCA agrees that gun batteries Farry, Berry, Weymouth
and Carpenter shall be subject to the terus of the Memorandum of
Agreement by and between the Advisory Committee on Historic
Preservation, the U.S. Envirommental Protectien Agency and the
State Historic Preservation Office dated May 23, 1989 and further
agrees that such gqun batteries szhall be made subject to a
restrictive covenant running to the Homeowners Association which
prohibits 211 kuilding upen or physically altering such gun
batteries. The Homeowners Association may not release or amend
such covenants. ' '

D. Amended Declaration of Covenante and Restrictions: Open
Space:
1. All areas shown as open space recreation within Phase

Il on the plans accompanying the January 22, 1991 application
will remain as open space and will not be divided or built upon
or othervise altered from their natural character in the future.
Such restrictions on future use of these areas shall be placed in
the Declaration of Covenants and Restrictions and with a
provision that they not be amended or deleted, without the
consent of all Phase II lot owners, Maine Audubon Society, Casco
Bay Island Development Association and the Island Institute.

2. The Declaration of Covenants and Restrictions for
Diamond Cove, recorded in the Cumberiand County Registry of Deeds
in Book 8330, Page 243, shall be completely amended by the
preparation and recordation of an amended and restated
Declaration covering Phase I and Phage IT. The amended
Declaraticn shall provide Maine Auduboen Society, Casce Bay Islang
Development Association and Island Institute a limited right teo
enter upeon the commen areas of the Project upon reasonable notice
periodically each year to ensure that there have been no

v 7%
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- witlationg of the covenants and restrictions contalined in ¢he

amended Declaration which are intended to protect and preserve
the visual characteristics, historic values and unusual natural
areas of the Diamongd Cove proeject. The amended Declaration shail
be in form and substance satisfactory to counsel for Maine
Audubon Soclety, Casco Bay Island Development Assocclation and the
Island Institute.

3. Haine audubon Society, Casco Bay Islang Development
Associstion and Island Institute, their guCcCcessorse and assiong
shall have the right teo enforce and continue to enforee the terms
and provisiens of this Agreement and of the amended and restated
Declaration of Covenants and Restrictions and Design Review
Guidelines which are intended to protect and preserve the visual
characteristics, histeric values, including gun batteries, open

linitation the lot owners in Phase II and the Diamond Cove
Homeowners Assoclation. WNotice of this right of enforcement
shall be incerporated inte the amended Declaration., The right of
enforcement shall run with the land and be binding wpon all
subsequent owners of the Phase II lots and the common areas.

E. Contrect: authorization:

i. The terms of this Agreement are contractual and not s
mere recital.

<. The signatories herete represent that they are duly
authorized to sign this Agreement.,

. interpretation and Remedieg:

The parties agree that the terms of this Agreement shall be
interpreted accerding teo Maine law and that an actien to enforce
this Agreement andethe Declaration of Covenants and Restrictions

such as government agencies, the Diamend Cove Honeowners
Association, and Great Diawond Island residents. The parties
also recognize that breach of many of the terms of the Agreement
Covenants and Guldelines will result in irrevecable harm, harm
that is diffiecult ¢o assess, and/or harm that is difficult to
measure financially-=this ig particularly true wity respect to
environmental harm. Thus, the parties agree that in most
instances specific performance is the appropriate remedy for any
breach of this Agreement or the Covenants and Guidelines.

£

In some instances, however, specific performance may neot be
adequate to fully remedy the harm Created by a breach. In this

m%m
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situation, in addition to the remedy of specific performance, a

party barmed by the kbreach may seek cther legal and equitakle
remedies.,

1f speciflc performance will not in any way remedy harm
created by & breach, the parties agree that specific performance
is mot the appropriate remedy for breach. In ¢thig situation, the

parties agree that a party harmed by the breach may sesk other
legal and eguitable remedies.

The partigg alse agree that the breaching party will not
challenge speciflec performance az & remedy for the breach, unlesss

specific performance will in no way remedy the harm caused by the
breach.

The partles to this Agreement agree that the contente of
thiz Agreement may be made public cnce it is signed and intend

that a copy of thiz Agreement be forwarded to the ¥aine DEP upon
execution.

HS

This Agreement is binding on the successors in interest and
azsigne of the parties.

DCA shall obtain the consent of its mortgagees and ground
lessors of record to the amended Declaration and shall cause guch
mortgagees and ground lessors, if any, to each enter into a ferm
of consent or jeinder agreement te the amended Declaration
acceptable to counsel for Island Institute under which such

mortgagees or ground lessors agree to be subject to the terms of
the amended Declaration.

DCh, Maine Audubon Society, Casco Bay Island Development
Asscciation and Island Institute agree to each proceed in good
faith using their best efforts to accomplish the matters
contenplated hereby, including, without limitation, to draft and
agree upon a revised set of Design Review Guidelines and an
amended and restated Declaration of Covenants and Restrictions
which accomplish the matters addressed herein to the satisfactien
of counsel for each of the parties heretoe. DCA agrees to use its
best efforts to obtain the consents of its mortgagees and ground
lessors and of any and all owners of lots within the project to
the amended and restated Declaration of Covenants and
Restrictions.
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IN WITNESE WHERECFE, the undersigned have set thelr hands.

DIAMOND COVE ﬁSSGClA}ES

mmm%&j f% f?ﬁ? BY W /

WILLIAM I.. iﬁmw ATTORNEY

MAINE AUDUBON SOCIETY

DATED:

ETH L. LOVEIOY, ATTORNEY

IRSTITUTE & C&SC@ BA¥

DATED:

DARQO4IC



PORTLAND HarBOR HOTEL
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Aonl 29, 2008

Inn at Diamond Cove, LLC
PO Box 3572
Portland, ME 04104

Ve Mainland Parking Facilities for
e Propesed Inn at Diamond Cove

CGentiemen:

The Portland Harbor Hotel, acting as the Manager for the proposed Inn at
Diamond Cove, will provide mainland parking {or the island guests. The
Portland Harbor Hotel currently has adequate excess parking available

through both its on and off site parking leases.

Sincerely,

v

Gerard Kiladjian
General Manager

468 Fare Sireet, Poriland, Maine 04101 207-775-9090
Fax: 207-775-9990  Reservanons: 888-798-3030 wenveporilandharborhotel com



April 24. 2008

Nathan Bateman
The I at Diantond Cove, LLC

Bateman Parthers. LLC

261 Commercial Street
Portland, ME 04101

RE:s The Enn at Diamond Cove

Dear My, Bateman,

In reference to the above mentioned project, which is the conversion of the Double Barracks on
Great Diamond Island to a hotel use, please be advised of the following:

I

o

The building was designed under the code crileria of NFPA 101, This code covers Life
Safety issues, [ have also hiad preliminary discussions with Steve Dodge, plan reviewer at
the State Public Safety Office. We are both in agreement that drawings to date are in
compliance with this code.

The building is to be fully sprinkled per NFPA 13.

The design is in comphiance with the IBC CODE 2003 edition. These code criteria will be
verihed in final construction documentation.

Please understand that all design work in connection with this building will sbide by the above
cade criteria yielding & curremt code compliant building.

Sincerely

I

v

David 1 oyd
Architect



