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Contract/Conditional Rezoning / 8

Under 5,000 sq. ft. §1,000.00
5,000 sq. ft. and over $3,000.00

12, Advernsing /Notices:

Legal Adveruscments Applicant wo pay a percent of the total advertisement

Notces 5 cents cach
{receipt of application, workshop and public heasing notices will be sent)

NOTE: Lepal notices placed in the newspaper for the public hearng mceting are required by Stare Statue

and local ordinance. The cost of any and all newspaper adverdsements, legal advertsements and Planning
Board notices will be billed directly to the apphicant.

13. Signature: The above information is true and accurate to the best of my knowledge.

Y ALY gt dlslog

ng)mamre of Applicant Date of Filing

Further Information:

Please contact the Planning Division for further information regarding the rezoning process. Applicants are
encouraged to make an appoinumnent to discuss their rezoning requests before filing the application.

Applicants are encouraged 1o include a letter or narrative to accompany the rezoning apphcahon which can

provide additional background or context information, and describe the proposed rezoning and reasons for
the requestin a manner that best suits the situaijon.

In the event of withdrawal of the zoning amendment application by the applicant, a refund of two-thirds of
the amount of the zone change fee will be made to the applicant as long as the request is submitted to the
Planning Division prior to the advertisement being submiited to the news paper.

Portland Planning Board
Fortland, Maine

Depaniment of Planning and Development ~ Partland City Hall ~ 389 Congress Street — Poriland, Maine 64101 ~ ph (207)874-8721 or 874-8719 4
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ADMITTED I fAE DMLY

April &, 2008

Richard Knowland
senior Planner

City of Portland

389 Congress Streel
Portland, ME 04101

RE: Double Barracks and Hospital Buildings
Greal Diamond Isiand

Drear Rick:

Enclosed 1s our application for our zoning text amendment required to go forward with the
proposed Project. The development entity is The Inn at Diamend Cove, LLC, a Maine
limited liability Company. David and Nathan Bateman are acting as development
consuliants for the investor group. I am serving as its agent.

The summary of the Project is as follows:

The two buildings in questicn are substantially deteriorated and a collapse of either would
not be unexpected. Except for the level of deterioration, these buildings are similar to the
other buildings at Ft. McKinley which have been rehabilitated over the years, beginning in
the 1980s. The current request for an amendment refers to the Ft. McKinley conditional
rezoning in 1986 which allowed the inner core multi-unit buildings to go forward (“Phase
1), "The single family house lots (“Phase 11"*) proceeded on a separate track and have no
direct bearing on this application.

The original approvals actually anticipaied uses very similar to what is now proposed.
However, the development approvals are now decades old and the zoning administrator
has nioted an inconsistency between our propesed use and the definition of “inn” in our
current ordinances. Inns, as currently defined, do not include separate kitchen facilities.
This Project proposes individual, residential condominium units, each of which will have
its own separate kitchen facilities, topether with some limited common amenities. Those
amentties include a swimming pool and associated food/beverage service. In order to
facilitate the financing and construction of the Project, the developer has agreed to go
forward with the enclosed amendment te assure conformity with the City ordinances.
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April 8, 2008

Page 2

The Diamond Cove Homeowners Association has voted to approve the proposed cendominivm
hotel concept for the Double Barracks. The inteniions with respect to the Hospital are yet to be
detailed and finally approved by the Asscciation but all of that will proceed assuming the Double
Barracks Project 1s a success.

These properties have, in the past, become 2 struggle between the Association and the City,
primarily on the issue of whether the City should have been paying assessments {following the
maturing of tax Jiens. The City earlier sent out RFP packages and received no acceptable offers.
The current developer belisves that it has received good cooperation from both the Associaiion
and the City and 1s inn position 1¢ move ahead to commence construction in the summer of 2008,
Assuming the zoning 1ssues are cleared and the building permits issued before August 1, 2008,
the Project will be on track to restore the Double Barracks to a productive property generating
real estate taxes and assessments.

Thanks for your Lelp in expediting all of this.
Sincerely,

Renald N. Ward

RNW:kjl

Enclosures
ces Bateman Partners, LLC
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ADMITTED (N RGE ONLY

MEMORANDUM
TO: Poriland Deparument of Planning and Developiment (Knowlang)
FROWM: Ron Ward
RE: ‘The Inn at Dhiamond Cove, LLC — Great Diamond Island
DATE: April 8, 2008

The following is a summary response to the email inquiry of April 3, 2008 from Rick
Knowland. The information sought is available from a number of different sources, some
of which was provided earlier in connection with the contracting with the City for the
purchase of the Double Barracks (“Building 46™) and Hospital Building (“Building 19).
The developer’s consullant for this project is Bateman Partners, which can be reached at
772-2992.

1 sewer Capacity - The sewer for the propesed project will be provided by
the cxisting overboard discharge system. Joseph Laverriere, P.E., Senior Engineer at
DeLuca-IHoffman Associates, Inc. 1s the consulting engineer on this issue and can provide
whatever addittonal detall 1s required. For your information, attached is a chart which
summarizes existing and projected flows as of August, 2007. These projections include
the Double Barracks Project and will be updated to include the potential development of
the Hospital. For your information, the current sewer capacity issue focuses upon
infiltration into the system, rather than expansion of existing uses.

2. Existing Housing Units at Ft. McKinley — Currenily 77 residential units in
Phase I (originally approved for 134 units) and 39 single family lots in Phase 11, with 34
houses on those lots.

3. Transportation — The Inn will provide its own transportation facilities
consistent with the “transportation plan and golf cart amendments” for Diamond Cove.
The details of that will be agreed to with the Association, in conformance with City
ordinances.

4. Diammond Cove Homeowners Assoclation Support - See attached.

5. Map of the Ft. McKinlev Complex — See attached.

RNW:kjl
Attachiments
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MEMORANDUM

TO: City of Portland Planning Department (Knowland)
FROM: The Inn At Diamond Cove, LLC

RE: Site Plan Application at Ft. McKinley

DATE: April 29, 2008

The following is in response to the various questions posed at the initial Planning Board
workshop on April 22™, in no particular order:

1. Sanitary Waste — The Project has confirmation of adequate current capacity
in the existing system to handle all of the units proposed in the Double Barracks and
Hospital. See enclosed correspondence from the Project’s consulting engineers at
Deluca-Hoffman Associates (Laverriere).

2. Transportation — The Project will have its own transportation needs and
facilities quite apart from those provided by the Diamond Cove Homeowners Association
(“DCHA”). During construction, all contractors will arrive at either the Cove landing or
by barge Janding on the north end of the island. The construction transportation will be
provided by Casco Bay Lines and private water shuttles. Following construction, all of
our owners, guests and employees will be directed to the same landing points utilizing the
same services and specifically advised not to utilize any off-site facilities, including the
public pier at the south end of the Island. Over time, it is possible that the Project and
DCHA will collaborate on certain transportation but the Project will not be coliaborating
on any transportation which exits the Ft. McKinley site.

3. Public Water — From prior, extensive reviews, we confirm more than
adequate capacity to service the Project. We have requested a confirmatory letter from
the Portland Water District which has been assured to be delivered later this week.

4. Solid Waste — The Project will create new members of DCHA who will pay
assessments accordingly. Part of that assessment is for solid waste disposal which is
contracted by and entirely controlled by DCHA.

5. Financial and Technical Capability — Enclosed is a financing interest letter
from TD Banknorth and a resume from Bateman Partners, L1L.C, development consultant.
David Bateman initiated his involvement with the planning and build-out of the Project in
the early 1980s. The list of consultants retained to work on this Project includes DeLuca
Hoffman Associates, Archetype (David Lioyd) and Portland Builders.
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G. Development Phasing — The Double Barracks construction will g0 forward
immediaiely, assuming the permits are timely issued. The Hospital is anticipated to go
forward in the next building season assuming the Double Barracks phase of the Project
has proven successful.

7. Recreation and Open Space — Both the Double Barracks and the Hospital
are badly dilapidated, existing structures not located on the areas designated as
recreational or open space. The proposed swimming pool and cabana structures are
located on what was labeled “Open Space/Recreation” in an exhibit to the City’s
conditional rezoning document certified by the City Clerk on Jamary 28, 1986 (“Project
Conditions”). Section 1 of the Project Conditions provides that those portions of the
Project “identified on the map attached hereto as open space shall be dedicated and
reserved as such in perpetuity.” The term “open space” is not a defined term in the
document. However, the proposed swimming pool and cabana are not materially
different from the existing swimming pool/cabana constructed on the Parade Grounds in
the 1980s after the Phase I permits were in hand. The Parade Grounds were also
designated open space/recreation. From a legal perspective, we have precedent that the
proposed pool/cabana does not violate the terms of the Project Conditions. From a
practical standpoint, the existing swimming pool/cabana will not easily handle the
additional use which would be generated by the Project. Providing a second facility will
help assure the comfortable co-existence between the Project and DCHA, with no
material loss of recreational area or open space and with nio impacts upon historic vistas.
In any event, the Project Conditions are elements of the conditional rezoning dating back
to 1985 and it falls exclusively to the City to both interpret its document and decide
whether the Froject meets the criteria. With respect to the DCHA position, see Section
15 below.

8. Environmentally Sensitive Areas — The original site and subdivision
approvals specifically anticipated the redevelopment of the Double Barracks and the
Hospital, which were included in the allowable 134 units in the Phase I portion of the
Project. In connection with the permitting for both Phase I and Phase 11, environmentally
sensitive areas were carefully mapped out. Neither the buildings involved in this Project
nor the small area dedicated to the swirmming pool/cabana were designated
“environmentally sensitive areas”.

9. Shoreland Zoning — The Project is located in the interior of Ft. McKinley,
several hundred feet from the nearest water bodies and does not fall within a shoreland
zone,

10.  Environmental Impact Analysis ~ Years and hundreds of thousands of
dollars were invested in environmental impacts for both Phase I and Phase I, stretching
from the 1980s into the 1990s. The Project is the rehabilitation of historic buildings
which were formerly included in this analysis. The updated details on some of the
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specific areas are noted in this memo. We have no information from any source
suggesting that this Project needs more analysis other than that provided herein.

11, Emergency Services — The Double Barracks building has been designed
with a central alarm: and sprinkler system to meet local and state fire codes for the
proposed use. See enclosed letter from Archetype dealing with Life Safety issues. The

overall plan for emergency services for Ft, McKinley has been created and implemented
by DCHA.,

12. Mainland Parking ~ The Project’s mainland parking needs will be met by
Portland Harbor Hotel, pursuant to its various leasing arrangements with area parking
Jots, including the ramped parking facility located beneath Portland Harbor Hotel, Soe
enclosed letter from Portland Harbor Hotel relating to mainland parking.

13, Orgamizational Status - The Inn At Diamond Cove, LLC is a Maine limited
liability company with both a Clerk and a Registered Agent, registered with the Maine
Secretary of State. The members are Maine Union Realty, LLC (2 New York state
limited liability company, with David Hart and members of his family as the principal
members, together with Charles DesLauriers). Other members may be added. Ronald N.
Ward is the Registered Agent.

14. Settiement Agreement with Maine Audubon Society, et al. — See enclosed
memo from Renald N. Ward on this topic.

15, DCHA Support — See enclosed copy of Second Amendment recorded in
Book 25425, Page 2 confirming DCHA super majority approval of the Project.
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PURCHASE AND SALE AGREEMENT

i PARTIES. THE CITY OF PORTLAND, MAINE, a Maine municipal
corporation (“Selier”) agrees to sell and THE INN AT DIAMOND COVE, LLC, a Maine Hmited
lizbility company with a place of business in said Portland, Maine (“Buyer”) agrees to buy, upon
the terms and condilions hereafter set forth, the real estate described in paragraph Z of this
Agreement.

2. DESCRIPTION. The premises to which this Agreement applies consist of
certain lots or parcels of land customarily known as The Hospital Building (“Building #139”) and
The Deuble Barracks (“Building #46”) located at Fort McKinley, Great Diamond Isiand,
Poriland, Mame, together with all of the appurtenant rights thereto includin g any rights of way,
casements, licenses and permits (“Premises™). The Premises shall z2lso include the Hmited
commion areas surrcunding the buildings as anticipaied by the Diamond Cove Declaration of
Covenarits and Restrictions. The parcel of land relating to the Double Barracks is generally
depicted on the site plan shown as Schedule A, attached hereto and made a part hereof, and is
also described in deeds from McKinley Partners Limited Partnership dated May 2, 2001 and
recorded in the Cumberland County Registry of Deeds in Book 16290, Pages 254 and 256, The

Premises may be further delineated on a survey to be provided by the Buyer.

3. DEED. The Premises are to be conveyed by a quitclaim (release) deed, which
deed shall convey good and clear record and marketable title 1o the Premises, free from all hens,
encumbrances and tenancies, except utility easements which do not materially impair the value
of the Premises.

4. CONSIDERATION. The consideration for this Agrcéﬁlent, the reﬁcipt_ and
sufficiency of which is hereby acknowledged, is as follows:

a. One Dollar ($1.00} and other good and valuable consideration,

b. Buyer shall proceed in good faith to prepare a development plan for the
Premises which shall establish commercially viable buildings taxable by the Selter m the
ordinary course {“Development Plan™);

c. The Deve]opment Plan shal] be submitted tc the Portland Planning Board
for site plan approval which may, at the option of Buyer, be submitted in phases which
would reflect the Buyer's intentions to proceed separately with a-devcllopment of the
Double Barracks and the Hospital; ' "

d. Buyer shall hold Seller harmless from and against any claims for
assessments by the Diamond Cove Homeowners Association with respect to that real
estate conveyed to the Buyer hereunder; and

€. Seller shall waive any claims for real estate taxes or assessments accruing
through the date when certificates of occupancy have been issued for each approved unit
within the Development Plan,

e,



5. TIME FOR PERFORMANCE/DEIIVERY OF DEED. Such deed and any other
yransfer documents shall be delivered on a date and time specified by the Buyer not more than
fourieen {14) days after the date of Buyer’s notice to Seller at the offices of Buyer’s aftomeys,
Drummmond, Woodsum & MacMahon, 245 Commercial Street, P.0. Box 9781, Portland, Maine
04104-5081 (the “Closing”). Buyer shall elect to proceed to closing on the Double Barracks by
given written notice to Seller on or before a date that is no later than September 14, 2007
("Double Barracks Exercise Date") or on the Hospital Building by gIVing written notice to Seller
on or before a date that is no later than September 14, 2008 ("Hospital Bxercise Date") provided
that Selier and Buyer may consensually extend the Notices of Bxercise on either pursnant to
written agreement signed by both. If the Buyer fails to elect to exercise its i ghis to purchase
etther or both the Double Barracks or the Hospital Buiidings for any reason other than 2 default
by the Seller hereunder, neither party shall have any further rights or claims against the other and
this Agreement shall terminate without further recourse.

6. BUYER’S CONTINGENCIES. In addition to such other conditions to Closing as
may be set forth herein, the obligations of Buyer under this Agreement are subject {o the
following contingencies which are reserved solely for Buyer’s benefit and may'be walved by
Buyer at any time:

a. Approvai of the Development Plan by the Diamond Cove Homeowners
Assocliation;

b Reasonable access 1o the Premises to confirm its condition and
gualification for development,

c. Receipt from the Seller of all engineering reports and physical mspections
in the possession of Seller; and '

d. Seller shall be obligated to provide all of the information necessary to
support the issuance of standard commercial title insurance covering the Premises in
amounts as reasonably determined by Buyer. Such supporting information shall be
provided in a timely manner as requested by the Buyer and shall apply to the period
commencing upon the date which is the assessment date for the first real estate tax lien
recorded against the Premises, and continuing to the date of Closing. Buyer shall be
responsible for the standard commercial title insurance premium charges.

Seller and Buyer recognize that development issues may be identified in the contract
phase of this Agreement requiring some amendment to the agreements expressed herein. Seller
agrees that such modifications may be negotiated by its City Manager without the need for
supplemental approval by the City Council.

7. TITLE CONFORMITY: EXTENSIONS: CONDITIONS, If Seller shall be
unable to give title or to make conveyance, or to deliver possession of the Premises, all as herein
stipulated, or, if at the time of the Closing the Premises do not conform with the terms and
conditions hereof, then Seller shall use reasonable efforts to remove any defects in title, or to
deliver possession as provided herein, or to make the Premises conform to the terms and
conditions hereof, as the case may be, in which event the time for performance hereof shall be

292420-3 .7-
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‘extended for a pened of thirty (30} days. I at the expiration of such extended fime Seller shail
have failed to remove any defects in title, deliver possession, or make the Premises conform, as
the case may be, all as herein agreed, then, at Buyer’s option, Buyer may either declare the
obligations of the parties bereto void and this agreement shall be without recourse by either of
the parties hereto, or Buyer may elect to accept such title to the Premises in its then condition as
Seller can deliver,

B RISK OF LASS. Uniil delivery of fitle to the Premises from Seller to Buyer, risk
of loss or damage (o Premises by fire or otherwise shall be on Seller.

9. ADJUSTMENTS. Water and sewer use charges, real estate taxes and any cther

municipal assessments for the then current municipal tax year shall be apportioned to Seller as of

the Closing. Real estate transfer taxes due on the transfer will be paid in accordance with Maine
law,

10.  DEFAULT/DAMAGES. Should Seller fail to fulfill Seller’s obligations
hereunder, Buyer may pursue all available remedies, 11101udmg specific performance and
reasonable attorney’s fees. Should Buyer fail to fulfill Buyer's obligations hereunder, Seller may

alsc pursue 1ls remedies in faw or in equity, recognizing that Buyers obligation to proceed to
Closing for either the Double Barracks or the Hospital is entirely discretionary with Buyer.

11. NOTICES. Except as otherwise specifically provided herein, any notice, demand
or other communications hereunder shall be in writing and sna{l be deemed to have been duly
given on the date of service if served personally, or on the 2™ business day after mailing by first-
class mail, registered or certified, refurn receipt requested, addressed to the party at the address

set forth herein. Either party may change its address for purposes hereof by giving the other
party notice of a new address.

If to Seller: Joseph E. Gray, City Manager
City of Portland, Maine
389 Congress Street
Portland, ME 04101

With a copy to: Mary Costigan
Associate Corporation Counsel
389 Congress Street
Portland, ME 04101

If to Buyer: Ronald N. Ward, Agent
The Inn At Diamond Cove, LLC
P.G. Box 9781
Portland, ME 04104

12. RECORDING. This Agreement or a memorandum thereof may, at the option of

either party, be recorded in the Cumberland County Registry of Deeds at the expense of the
recording party.

282420-3 -
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13, MISCELLANECGUS.

a. Counterparts. This Agreement may be simultaneously executed in any
number of couniterparts, each of which when so executed and delivered
shall be an oniginal and such counterpart shall constifuie one in the same
mstrument. This Agresment may be transmitted between the parties by

facsumile and signatures appearing on faxed instruments shall be treated as
original signatures.

b, Assignment/Suceessors. The rights and cbligations of Buyer may be
assigned by Buyer provided that such assignee agrees 1o assume all of
Buyer’s obligations hereunder. This Agreement is binding upon and shall

inure 1o the benefit of the parties hereto and their respective successors
and assigns.

¢. Entire Agreement/Amendment. Any and all prior and contemporansons
discussions, agreemernits and understandings of the parties are merged in
this Agreement, which alone fully and completely expresses their entire
agreement. This Agreement may not be modified, waived or amended
except in writing assigned by the parties hereto. No waiver of any breach
or term hereof shall be effective unless made in writing signed by the
party having the right to enforce such breach, and no such waiver shall be
constried as a waiver of any subsequent breach. No course of dealing cr
delay or ormission on the part of any party in exercising any right or
remedy shall operate as a waiver thereof or otherwise prejudicial thereto.

d. Invalid or Unenforceable Terms. If any term or provision of this
Agreement shall be mvalid or unenforceable, the remainder of this
Agreemnent shall not be affected thereby and each term of this Agreement
shall be valid and be enforced to the fullest extent permitted by law. All
paragraph headings in this Agreement are for convenience of reference
only and have no independent Jegal significance. This Agreement shall be

governed by and construed and enforced in accordance with the laws of
the State of Maine.

292420-3 -7-



IN WITNESE WHERECF, Seller and Buyer have executed this Agreement as of the

dates heieinafier set forth,

WITNESS:

AN

),
STz A et

Date of Seller’s aceeptance of this Agreement:

Sude Nulte

ffective Diate of this Agreement:

292420-3

CITY OF PORTLAND, MAINE

A

%v _;é%-f 2007

THE INN AT DIAMOND

/]

Ronald N. Ward
Its: Agent
007
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FIRET AMENDMENT TO PURCHASE AND SALE AGREEMENT

This AMBNDMENT, made as of this 137 day of September, 2007 by and between ihe
CITY OF PORTLAND, MAINE, a Maine municipal corporation {"Seller™) and THE TN AT
DIAMOND COVE, LLC, a Maine limited liability company with 2 place of business ins said
Portland, Maine (“"Buyer”), as follows:

I Selier and Buyer are parties to a Furchase and Sale Agreement with respect to
certain 1eal estate Jocated at Fort McKinley, Great Diamond Island, Portland,
Maine, said Purchase and Sale Agreement being dated May 4, 2007 {("P&S™.

2. Section 5 of the P&S requires Buyer’s notice of election to proceed to acquire the
subject premises, specifying September 14, 2007 for the Double Rarracks and
Septemtber 14, 2008 for the Hospital.

3. Buyer has determined that its anticipated Project will require supplemental
approvals by the Pertiand Planning Board and/or Portland City Council which, in

turn, will require the submission of the appropriate applications and supporting
materials.

4, Buyer will not be able lo secure development financing without final and

complete administrative approvals, none of which can be accomplished before
Seplember 14, 2007.

5. Seller and Buyer are agreed that it is in the best interests of both for Buyer to

continue to pursue its proposed development and to do 8o on the basis of extended
time frames.

NOW, THEREFORE, in consideration of One Dollar ($1.00) and other good and

valuable considerations the receipt and sufficiency of which is hereby acknowledged, Seller and
Buyer hereby agree as follows:

AGREEMENTS:

1, The Double Barracks Exercise Date stated in Section 5 of the P&S is hereby
amended to August 1, 2008,

2. The Hospital Exercise Date stated in Section 5 of the P&S is hereby amended to
August [, 2009,

3. Except as specifically amended herein, the terms of the P&S are hereby ratified
and reaffirmed.



IN WITNESS WHEREQCF, Saller and Buyer have executed this First Amendment

a8 of
the date here and shove get forth,

WITNESS: CITY OF PORTLAND, MAINE

/ (’: ) ( f ﬁfﬁ;ﬁmy

Q / - THE INN AT DIAMOI I3 COVE, LLC
Sude fudley o Lidd
e \ Ronald N, Wazd

lts: Agent

™
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SECOND AMENDMENT
TO AMENDED AND RESTATED GENERAL DECLARATION
OF COVENANTS AND RESTRICTIONS
Diamond Cove, Great Diamond Island, Portland, Maine

THIES CERTIFICATE OF SECOND AMENDMENT is made by the DIAMOND COVE
HOMEOWNERS ASSQCIATION, & Maine nonprofit corporation {the “Association™), with the
affirmative vote of at Jeast sixty-seven percent (67%) in voting interest of the owners of the
Association.

WHEREAS, the rights and obligations of the members of the Association, the owners of
properties at Diamond Cove on Great Diamond Island in Portland, Maine, is governed by that
certain Amended and Restated General Declaration of Covenants and Restrictions daied
December 17, 1993 and recorded at the Cumberland County Registry of Deeds in Book 11277,
Page 322; as modified by First Supplement to Amended and Restated General Declaration of
Covenants and Restrictions dated Febroary 25, 1994 and recorded af said Regisiry of Dieeds in
Book 11307, Page 200, Amended and Corrected Second Supplement to Amended and Restated
General Declaration of Covenants and Restrictions dated August 27, 1999 and recorded ai said
Repgistry of Deeds in Book 15011, Page 87, Third Supplement to Amended and Restated General
Declaration of Covenants and Restrictions dated Febroary §, 2001 and recorded at said Registry
of Dieeds in Book 16009, Page 317 (the “Thizd Supplement”), and Fourth Supplement to
Amended and Restated General Declaration of Covenants and Restrictions dated J wly 26, 2002
end recorded at said Registry of Deeds in Book 17985, Page 251; and as amended by
Amendment to Amended and Restated General Declaration of Covenants and Restrictions dated
July 26, 2002 and recorded af said Registry of Deeds in Book 17897, Page 347 {collectively, s
modified and amended, the “Declaration™);

WHEREA& with the Third Supplement, fourteen (14) residential lots were created in
Building 46 at Diamond Cove;

WHEREAS, fo date, said fourteen (14) residential lots have remained unsold and
unideveloped, and currently are owned by the City of Portland, 2 body politic and corporate with
a place of business at 389 Congress Street, Portland, Maine 04101; and

WHEREAS, the following Second Amendment to the Declaration was adopted to
provide for the development of the restdential lots within Building 46 (the “Double Barracks
Lots”), and to amend the Declaration in certain other respects;

NOW, THEREFORE, the undersigned officers of the Association hereby certify that the
following Second Amendment to the Declaration was adopted at a meeting of the Association
duty called and held in accordance with the Association Bylaws by an affirmative vote of at Isast
sixty-seven percent (67%) in voting interest of the swners, and that all required notices were
duly served upon owners, Eligible Mortgage Holders, the Maine Audubon Society, the Casco
Bay Island Development Association, and the Island Institute.
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1. Waiver of Assessments on Double Barracks Lots.

a. Upon transfer by the City of Portland of sll Double Barracks Lots to a developer
approved by the Association’s Board of Directors (the *Aporoved Developer™):

i. Any lien on the Double Barracks Lots held by the Association for past
assessments due shall be released of record: and

i.. No Double Barracks Lot shall be subject to assessment pursosni io
Article § of the Declaration wntil “developed” (as hereinafier defined):
provided, however, that such temporary waiver of assessments shall
expire, and all Double Bareacks Lots shall be subject to asséssment
{whether developed or not), on July 1, 2008,

b, As used herein, a Lot shall be deemed “developed” when a certificate of
sceupancy for such Lot is issued by the City of Portland. For purposes of
calculating assessments by the fraction set forih in the third patagreph of
Section 8.1.3 of the Declaration, Double Barracks Lots shall not be included in

the denominator of such faction until subject to assessment pursuant to this
Section.

2. Noting of Diguble Barracks Lots. Upon tansfer by the Clty of Portland of sil Double
Barracks Lots o the Approved Developer, no Double Barracks Lot shall be entitled Wwa
vete in accordance with Section 6.2 of the Declaration until subject {0 assessment
pursuant to Section 1 above.

3. Increase in Number of Double Barracks Lots. The Approved Developer may increase the
number of individual Double Barracks Lots within Building 46, from fourteen {(14)upio
2 maximurmn of twenty two (22) restdential lots, provided that:

a. The Approved Developer shall prepare at iis sole cost, for the review and
approval by the Association’s Board of Directors, {8} a Supplement 1o the
Declaration to describe the changes made, and (i) 2 revised Phase I Plan {Bheet 3

of 7) to show the changes made, showing the location of all boundaries of the
Double Barracks Lots; and

b. The Approved Developer shall obtain, at its sole cost and to the reasonable
satisfaction of the Association’s Board of Directors, any and all nECessary
approvals, including (without limitation): (i) from the City of Portland; (i1} from
the State of Maine Department of Environmental Protection; and (iii) from any
mortgages(s) of the Double Barracks Lots.

Any such change shall be effective when the Supplement to the Declatation and the
revised Phase I Plan{s} are executed by both the President and Secretary of the
Association and then recorded at the Cumberland County Registry of Deeds.
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4. Hotel Condominiam. The Approved Developer may declare Building 46 85 2
condominiurg, and the nuits so oreated shall be the Double Berracks Lots and shal! be
treated as residential lots for ell purposes under the Declaration, provided that:

a. Notwithstanding anything to the contrary in the provisions of Section 4.5 of the
Declaration, Building 46 may be used for purpeses consistent with a residential
hotel condominiuem, inclading reasonable and customary on-site services livaited
to the ovners and their guests and tenants in residence, but pecifically exchuding
third-party functions or any on-site commmercial food or beverage operation,
subject to all applicable governmental land use laws and ordinances. Each
Deuble Barvacks Lot shall only be used for no more than ore single family
dwelling; provided, however, that rental tenants shall not be subject to the “single
family” restriction of Section 2.15 of the Declaration, but shall be limited 16 a
maximum cecupancy of six (6) persons per Double Barsacks Lot,

b. Notwithstanding anything to the conirary in the provisions of Section 4.17 of the
Declaration, the Approved Developer may incorporate directional signage within
the existing signage of the Association and may place a single sign at the enfry
driveway to Building 46, subject to appliceble governmental land use laws and
ordinances and the approval of the Association’s Boerd of Directors.

In connection with any such declaretion of condominium for Building 46

¢. The condominiuin shall be subject in all respecis to the Declaration (as hereby
amended), and any lien established upon a Double Barracks Lot pursuant to the
Declaration shall be prior o any lien established in connection with the
condominium,

d. With respeci to any action taken or conteraplated to be taken by the condominium
association or any condominium hotel management company for Building 46 (any
such association or company responsible for the maintenance of the Building 46
condominium commion areas hereinafter referred to as the “Building 46
Magager”), the Association shall have the power to veto any such action taken or
contemplated to be taken by the Building 46 Manager that is inconsisient with the
Declaration (as hereby amended), and the Association also shall have the power
to require specific action to be taken by the Building 46 Manager in connection
with the obligations and responsibilities set forth in the Declaration, such as
requiring that Building 46 and all improvements thereto be kept and maintained in
clean, safe, attractive and sightly condition and in good repair.

¢. The Approved Developer shail kave the right to designate the front, side and rear
yards currently sllocated to the Double Barracks Lots (pursuant to Section 10.3 of
the Declaration} as common area for use in common (fogether with the courtyard
area allocated to Building 46 pursuant to Section 10.2 of the Declaration) by all
owners, guests and tenants of the owners of the Double Barracks Lots, in which

o,
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event the revised Phase [ Plan submitied by the Approved Developer pursuant fo
Section 3(a) above shall be revised accordingly.

£ I the Building 46 Manager maintains, repairs and landscapes the front, side and
rear yerds and the courtyard area allocated to the Double Barracks Lots (pursuant
to Section 10 of the Declaration) to & standard at jeast equal to that required by the
Dicclaration, as reasonably determined by the Association’s Board of Directors,
then any charge included in the Association’s assessments to Fhase I lot owners
for maintenance, repairs and landscaping performed by the Association within
such Phase ¥ areas shall be deducted fiom the Associstion’s assessments {o the
owners of the Double Barracks Lots. If the Building 46 Mauager fails to
maintain, repair and landscape the front, side and rear yards and the courtyard
area allocated to the Double Barracks Lots to a standard at least equal to that
required by the Declaration, as reasonably determined by the Association®s Board
of Directors, then the Association shall have the right (but no obligation} to cause
such maintenance, repair and landscaping to be performed at the cost of the
ovwmers of the Double Barracks Lots.

g Either the Approved Developer or the Building 46 Manager shall meintain with
regpect to Building 46 commercial general Hability insurance having limits in
such amounts as shall be reasonably acceptable to the Association, under & policy
covering the Association as an additional insured, to be written on an oCCIHTENCE
basie. Certificates of such insurance shall be delivered to the Association at or
prior o the commencement of construction of the development of Building 46,
and thereafier upon request and within twenty (20) days prior to the expiration of
such policies. The policy providing such insurance ghall include a provision that
such insurance shall not be terminated or substantially changed by the insurer
without twenty (20) days® pricr written notice to the Assaociation.

5. Qolf Carts and Other Vehicles. Notwithstanding the provisions of Section 4.7 of the
Declaration, the owners of the Double Barracks Lots shall not have the right to own and
operate any golf cart, neighborhood electrical vehicle, electyic personal assistive mobility
device (a/k/a human transporter), low-speed vehicle as currently defined in 99-4A
M.R.5.A Section 101, or any similar vehicle, unless () the City of Portland amends jis
applicable Conditional Rezoning Agreement to allow more than eighty-two (82) such
vehicles within Phase I of the Diamond Cove development, and (i) the Association’s
Board of Directors approves such ownership and operation. One or more vehicles may
be operated for the benefit of the owners of the Double Barracks Lots for service
purposes, including the common transporiation of goods and passengers, provided that
(a) the Association’s Board of Ditectors approves the number (if that number exceeds
two) and type of such vehicle(s), (b) the Approved Dieveloper shall obiain, at ifs sole cost
and to the reasonable satisfaction of the Association’s Board of Directors, any and all
necessary approvals (including, without limitation, from the City of Portland) for such
vehicle(s), and (c) liability insurance with respect to such vehicle(s) is maintained,
according to the terms set forth in Section 4(g) above.
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6, Swinaming Pool and Service Bar Area. In connection with the development of
Building 46, the Approved Developer shall construct, at its sole cost, an in-ground
swinnming pool and service bar area for use by the owners, guests and tenants of the
owners of the Double Barrecks Lots, and (subject to reasonable rules and regulations)
other members of the Association, in a locetion at the common properties to be agreed
upon by the Approved Developer and the Asscciation’s Board of Directors, The
cormmon properties necessary for such swimming pool and service bar ares shall be
leased by the Association to the Building 46 Manager, subject to reasonsble terms and
conditions as determined by the Association’s Board of Directors. The Approved
Developer shall oblain, at its sole cost and to the reasonable satisfaction of the
Association’s Board of Directors, any and all necessary approvals {including, without
limitation, from the State of Maine Department of Environmental Protection) for the
proposed swimming pool and service bar area, which may be located within “*Open Space
Recreation Aveas” of Phase I if specifically permitted by such approvals.

7. Wastewater Treatment Systers. The Approved Developer shall prepare at ifs sole cost,
for the review and approval by the Association’s Board of Directors, s plan of
improvements to the existing wastewater treatment system necessitated by the
development of the Double Barracks Lots. Such approval by the Association’s Roard of
Directors of the plan of improvements shall not be unreasonably withheld, and any
withholding of such approval shall be based upon the report of a licensed engineer
commissioned by the Association. The Approved Developer shall obtain, at its sole cost
and to the reasonable satisfaction of the Association’s Board of Directors, any and 21l
necessary epprovals (including, without limitation, from the State of Maine Department
of Environmental Protection) for such approved improvements and development.
Commencing with the first year that all Double Barracks Lots are “developed” and
subject to assessment pursuant to Section 1 above, the Association will reimburse the
Approved Developer one-half of the costs of such improvements, up to a maximum of
$100,000, to be paid by the Association in egual installments over five years,

8. Approved Developer; Assigniment. This Second Amendment shall not take effect unless
and until the Cify of Portland shall convey all Double Barracks Lois to the Approved
Developer. The Approved Developer may not assign iis righis or obligations hereunder
without the prior writien consent of the Association’s Board of Directors, which consent
shall not be unreasonably withheld.

9. Termination. In the event that the Approved Developer shall not substantially commence
construction of the development of Building 46 (as evidenced by the obiaining of a
building permit from the City of Portland and commencement of consiruction activity by
the Approved Developer) by July 1, 2008, then at the election of the Association’s Board
of Directors at any time prior to substantial commencement of construction, the
provisions hereinbefore set forth in Section 3 (Increase in Number of Double Barracks
Lots}, Section 4 {Hotel Condominium, and/or Section 6 (Swimming Pool and Service Bar
Area) may be terminated and rendered null and void. Any such election by the Board of
Directors shall be effective when a notice of such termination is execuied by both the
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President and Secretary of the Association and then recorded at the Crmberland County
Registry of Deeds.

10. Beclaration. Except as set forth in this Second Amendment, the Declaration shall remain
unchanged and in full force and effect,

IN WETNESS WHEREOF, the Diamond Cove Homeowners Associztion has capsed this
instrument to be execwied by its President and Secretery, as of July 2007,

DIAMOND COVE HOMECOWNERS
ASSOCIATION

Witness
— By:_ Dy
Witness John %rgc it Secretary (
STATE OF MAINE
COUNTY OF CUMBERLAND July 2007

Then personally appeared the above named Philip 3. Guarine, President of Diamond Cove
Homeowners Association, and acknowledged the foregoing to beis free act and deed in his said

capacity and the free act and deed of said Diamond Cove Homdowngrs Association.

| ] \) ﬁoafﬁat%,a%‘z%}

Before me,

JOHN F. DEAN
HOTARY PUBLIC

j COMMONWEALTH OF MASSACHUSETTS

My commlsslcn Expires August 2,201

Commonweaith of Massachusstis
..... M L) , 56,

Onthis 12 day afﬂm 2097, before me.
the undersigned notary public, personatly appeared

- Piae J {roptie
proved 1o mc throu }pmrﬂ %mctmy evidencs of |denuﬂcaiton '

; which Were ee ., + la be tha person
i whose name is & jnadion lho preceding of afteched document,

and acknowdegGelib me that 1'% signed it voluntarily forits

EAUsersisceloagniDCHAGarden\Z A mdiso.doc

Rereezad ¢ Deats

gisker of Ueg

Rmiﬁzﬁ R? 007 02si%:063P
Cusherland Counk¥
Posele . Loviey
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DelUCA-HOFIMAN ASSOCIATLS, INC. '
CONEULTING LNGINEERS SITIE PLANNING AND DESIGN
ROADWAY PESISN
ENVIBSNMENTAL SNGINEERING
PERMITTING

AFRPORT ENGINERRING
CONETRUCTION ADMINISTRATION
LANDSCARE AR CHITECTURE

TYE MAIN STREET

SUITE &

SOUTH FORTLAND, MAINE §43106
TEL FG7 77§ 112

FAXADT 870 0304

MmMEE B E 3 K

April 29, 2008

Ms. Richard Knowland, Serdor Planner
Department of Planning and Development
City of Poriland

389 Congress Street

Portland, ME 064131

Subject: The Inn at Diamond Cove, LLC
Conditional Zoning Amendment . ;
* Diamond Cove, Great Diamond Isiand
Wastewater Treatment and Capacity

Dear Mr. Knowlang: -

On behalf of The Inn at Diamond Island LLC, our office has prepared a surnmary of the wastewater
freatment capacity avalishle on Great Diamond Island m support of the applicant's requested
proposal for the renovation and conversion of the “Double Barracks” (Building #4¢) and the
“Hospital” (Building #19) into residential hotel condominiumsz. . '

The current wastewater freatment system consists of a gravity sewer collection system that conveys
sanitary sewer flows o three sand filter beds for treatment prior 1o overboard discharge to Casco
Bay. The wastewater treatment system is licensed by the MeDEP (Permit #W006931.-41- AN) to
accept and treat 35,000 gallons per day based upon 2 monthly average.

The existing uses that are currently serviced by the wastewater treatment system and their associated
sewer {low rates based upon Table 501.2 of the Maine Subsurface Waste Water Disposal Rules
(MSWWDR} are summarized as follows;

2 one-bedroom units @ 90 gpd per bedroom 360 gpd
15 two-bedroom units @ 90 gpd per bedroom 2,700 gpd
53 three-bedroom units @ 90 gpd per bedroom 14,310 gpd
% four-bedroom units @ 90 gpd per bedroom 3,240 gpd
200-seat restaurant with 25 employees
@ 30 ppd per seat 6,000 gpd
@ 15 gpd per employee 375 gpd
2 administrative offices 480 ppd
Marina pump out 90 gpd
Special event tent ‘ _ ' 1,750 gpd
Gift store with 2 employees @ 15 gpd per employee 30 gpd
Total flow = 29,335 gpd

It should be noted that the MSWWDR design flow rates are generally conservative. For COMpansor,
our office reviewed the flow meter records for the wastewater treatment systern from the period from
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COMNSULTING ENGINEERS
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M. ch-ﬁaré Knowland
April 29, 2008
Fage 2

Cctober 2005 through March 2008, These flow records were provided by the operator (Diamond
Cove Home Owners Association). Based upon z review of this data, the annual records for 2006

showed the highest flow rates over the annual basis; therefore, these records were uged on a’

conservative basis for comparison with flow rates computed from the MEWWDR., A detsiled
summary of the flow records is appended {o this letter. In addition, a graphical presentation of the
flow meter records is also appended 1o this letter which depicts the seasonal fluctuations of flow rates
throughout the year to the wastewater treatment system. '

In general, the period from late fall to early spring (Qctober through April) represents the least
occupancy end usage on the island.  The seasonal uses such as the marina, special event tent and
restaurant are closed and cnly a limited number.of year-round residents remain on the island. The
peak period of activity and use on the island occurs during the period of May through September.

As indicated in the daily and monthly flow records, the highest flows during 2006 occurred during

“the month of May through August.  Specifically, the highest monthly average daily flow rates
occurred m May with a flow rate of 24,066 gnd, which correlates reasoniably well with the 29,335
gpd flow rate computed based upon the MSWWDE. -

The proposed renovation of the “Double Barracks” will create twenty residentizl units, These twenty
units consist of six 1-bedroom units, six 2-bedroom units and ef ght %bedmohn units for a total of 36
bedrooms with a projected daily flow rate of 2,240 gpd (90 gpd per bedroom). Therefore the
addition of the “Double Barrack” renovation will result in a total flow of 32,575 gpd {29,338 gpd
plus 3,240 gpd) resulting in 2 remaining surplus flow 2,425 gpd that is sllocated to for the future
“Hospital” renovation. This surplus future flow allocation amount of 2,425 gpd is more than
adequate upto twelve 2-bedroom units. ' .

Based upon a review of the 2006 wastewater treatment system flow rscords, the existing wastewater
© treatment system has sufficient capacity to accommodate the projected flows associated with the
_ planned renovation of the “Double Barracks” as well as provide sufficient reserve capacity for the
futurs renovation of the “Hospital”,

Please contact our office with any questions you may have concemin_g this letter.

Sincerely,

Del.

[CA-HOFFMAN ASSOCIATES, INC,

WA~taverriere, P.F.
enidr Engineer

TAL/sq/IN2769/Knowland-4-29-08
Attachrmants

C: Dawvid Bateman ~ The Inn at Diamond Cove, LLC



SPIOOSH MO| G007 ——

000°s

000'0L

000'G1

000'02

000°Ge

000'0E




DIAMOND COVE
SANITARY SEWER FLOW RECORDS

JRRIJERY 2006

FEEBRUARY 200G

-

MARSH 2006
GAILY FLOW CAILYFLOW T DRILY FLOW
DAY RAIM YN [CHLLORS) e RAIR TV | (BALLONS) DAY RAIR Y/} {EALLONS)
5 20445 i 6242 1 2480
N 2 17,300 2 £.088 Fd 2867
i 3 1273z 3 Y 41 870 a ZE64
i 4 £594 4 40,524 4 2,178
. 5 8,916 & ¥ 41,741 5 3,589
: & 8,338 & 27,310 3 2,460
i 7 £272 7 18,551 7 3461
i 5 7053 [ 14,860 B 2,423
i @ 6524 8 8 g 2793
| N & 128 10 51,007 1@ ¥ 2,588
11 14,079 i 41,008 1 3526
! 12 41,091 12 5401 iz 2767
: 12 9201 13 B8 13 3863
14 ¥ 23846 in 7,497 14 ¥ 5,453
15 19,158 15 BRI 135 564
1% 13632 1 8,877 16 5744
! 17 11,735 17 7,E02 17 5,703
! : 18 ¥ 23,518 18 £171 18 473
; 15 16,301 19 8,575 15 5418
; i 20 12,728 2 6187 20 4429
. 21 12,586 21 5411 21 424
L 3 21,845 22 5,502 a2 3822
0 23 HEX 23 4881 23 3,384
; 24 7,585 24 4874 24 3 B0
| 25 14,202 20 tEas 25 3545
26 7.502 26 B30 25 3473
! 27 8,081 a1 LRI 27 3003
| 28 B1d5 28 2.880 28 2,768
! o] 7,383 24 R4
an ¥ 7.716 30 3,088
a1 ! 5.4829 1 2570
TGTAL MONTALY ELEW 53,857 GALLONS TOTAL MORTHLY FLOW 337,811 GALLONS TOTAL MONTHLY FLOW 118554 GALLONG
! TOTAL DAYS a0 TOTAL DAYS 28 TOTAL DAYS LR
i I AVERAGE DAILY FLOW 11,787 _GALLONS AVERAGE DAILY FLOW 12068 BSLLONS AVERAGE DAILY FLOW 3829 GALLONS
ARRIL 2906 &Y 2006 JUNE %008
; DALY FLOW DAY FLOVF DALY FLOW
DAY RAIN (YN [GALLONS} DAY FLAIN (Y] [GALLONS) Doy RAIN (¥4} (GALLOKS!
q 3,973 1 3,610 1 8.0M
2 z.008 2 ¥ 1,264 2 3 10,21
| 3 2,662 3 ¥ 46,457 3 Y 36,839
i 4 Y 16,6412 4 30,168 ] ¥ 40,365
| 5 14,888 5 20,188 5 25 512
1 I3 13,374 5 15,428 B 17,350
i 11,287 7 12,633 7 ¥ 44,525
P 10,678 L 10,624 B ¥ 67,444
g 8627 E] 11,337 ] 45,004
i 10 7.705 10 ¥ 16,413 10 Y 56,575
i 11 7075 1 ¥ 25,056 11 33,563
i 12 5418 12 ¥ 54,043 12 77,332
| 13 ¥ 6437 13 Y 61,138 13 17,044
i 14 7,285 194 ¥ 37,800 14 17,395
5 7450 15 ¥ 40,382 15 16,040
18 6713 18 Y 53,463 3 13,460
17 6,664 17 32,703 17 10,182
18 5,432 1 24,137 18 10,572
: 19 44938 19 ¥ 26,872 19 10,883
20 3525 26 18,313 20 8645
21 3672 21 7670 21 ; 10,018
22 5,124 22 19,535 22 i 10,161
P ¥ 4941 2 ! 15,850 23 ; 11,743
24 ¥ 8300 24 13,948 b2 ¥ 14,723
25 250 5 13,081 25 14,562
2 3606 % 11,273 26 10,885
97 3,650 27 11,232 27 10,254
28 5,021 2 13,920 28 ¥ 5,083
28 £,056 9 11,274 29 12,500
3 4574 kY 7663 an 12,311
3 8087
! -
! TOTAL MONTHLY FLOW 188,685 ZALLONS TOTAL MONTHLY ELGW 746,080 GALLONS TOTAL MONTRLY FLOW ©34,455 GALLONS
i TOTAL DAYS 30 TOTAL DAYS 31 TOTAL DAYS 30
; AVERAGE DALY FLOW 6,629 GALLONS AVERAGE DALY FLOW 24066 GALLONS AVERAGE DALY FLOW 21,150 GALLGHS




RiAMOND COVE
SANMITARY SEWER FLOW RECORDS
JULY 200G
DAILY FLOW
Day FLAM [y (AL LONS)
i 12,586
] 15,615
2 4,201
4 12E7S
5 11674
] 14,045
¥ 12,674
2 14,476
2 13144
12 B 07
11 ¥ 4,348
12 20787
13 ¥ 44,492
14 28,553
hf] 2673t
16 20575
17 18,769 |
1% 156111
el 13,416
0 15,542
2 21525
22 Y 35,659
i) k4 33716
24 40,384
% 22,194
26 21,37
27 20,357
26 26 862
28 24,504
30 5953
31 18,458

AUGUET 2003

SEFTEMBER 2006

TOTAL MOMTHLY FLOW
TOTAL DAYS
AVERAGE DAILY FLOW

638841 GALLONS
kR

20611 GALLONE

OCTORER 2008

DAILY FLOW

DAy RAIN (Yid} | (GALLOWS)
f 5268
2 7,233
3 7,066
4 6,462
5 2,820
3 6,048
7 5827
[ 4,359
] LB33
1€ 2,574
11 17,253
iz Y 26456
12 12,839
14 12,470
15 8,547
6 8,440
7 12,345
18 9,128
19 10,397
20 ¥ 31,103
H 27,606
z2 26,704
23 15,354
24 12,004
25 14,696
28 12372
7 16,193
28 ¥ 80,120
29 41,258
a0 21 444
1 22,305

|
TOTAL MONTHLY FLEW 451562 GALLON
TOTAL DAYS at
AVERAGE DAILY FLOW 15558 GALLONS

DALY FLOvF| DALY FLOW ]
DAY RAINGYMY | {call ok | D&y RAN (N [GALLANS)
1 21,204 1 7,088
2 18,036 | 2 4563
3 97344 ] ki 88483
§ 7,887 4 10,157
5 i8,74n £ 5208
[ 17,671 i 4687
7 14,403 T 4 568
[ 14,145 3 13,372
) 14,531 8 2781
10 15,472 i 5245
i1 15,730 1 i1 4,545
12 13,91 i2 5,281
13 4,207 i3 ERRE]
14 11,851 ! 14 4,026
| 15 ¥ 13,340 15 5378
: 16 10,242 b5 T.E1E
i7 18,871 kil 5,850
18 4,206 1 7raz
9 13,784 1§ 18,248
20 ¥ 14,100 20 F.4TH
2 8221 21 EBSE
22 11,111 22 X
23 10,233 23 Y 4,484
24 £462 24 5422
5 15,517 25 5422
% 13,018 2% 5422
27 T.A44 | 7 4510
28 ¥ 762 13 5,084
2 5,584 29 ks 015
30 7314 3 7835
31 6,165
TOTAL NONTHLY FLOW 356,604 TOTAL TIONTHLY ELOWY 197,778 GALLONS
TOTAL DAYS a1 TOTAL GavS 30
L AVERAGE DALY FLOW 12,794 AVERAGE DAILY FLOW £.552 GALLONS
NOVEMBER 2006 DECEMBER 2006
. T CALY FLOW TA'LY FLOW
DAY, RAINIYIN] [ IGALLONS) DAY RAIN (Y] [GULLONS)
1 16,282 1 h 15,521
2z ¥ 12,248 z 12,080
3 12,405 3 40,614
4 1,955 4 2,333
g 4TS 5 8751
6 8372 3 §856
7 12,890 H 6421
B ¥ 48,530 1 5,112
8 58,945 8 5,280
1 26,115 19 8,235
11 31,206 1" ¥ E,7D4
2 ¥ 23,750 12 5,704
i Y 32,203 i3 ¥ 4,431
14 ¥ 60,148 | 5475
15 20,888 15 Y 4726
16 ¥ 24,848 16 ¥ 7,864
i ¥ 34,420 Lk 5121
it 19,784 15 4,158
8 22,107 9 6,057
0 14,268 20 6348
W 12,086 21 3,038
2 12,675 22 ¥ 5,136
23 16,085 23 Y 23,468
24 12,127 24 16,550
25 13.313 25 18,469
8 12,788 2 17,737
el 6,480 b 6,056
28 7,664 L] 12,678
2% ¥ €581 28 18,624
3 ¥ 6,250 3 19,395
kb 17,511
|~ TOTAL NONTRLY FLOW AT TOTAL MONTHLY FLOW 313,402 GallDme
TOTAL DAYS TCTAL DAYS 31
AVERAGE DAILY FLOW 16,834 AVERAGE DALY FLOW 10,110 GALLONS
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MEMCRANDUM
TO: City of Portland Planning Department (Knowland)
FROM: Ronald N. Ward
RE: Ft. McKinley Settlement Agrecment daied March 2, 1989
DATE: May 19, 2008

At the intial workshop session for The Inn At Diamond Cove application on
April 22, 2008, references were made by individuals announcing themselves as
members of Diamond Island Association and Casco Bay Island Developrmient
Association to an agreement entered into by the former developer of the Ft.
McKinley Project and their environmental groups. 1 researched our historical files
on this deveiopment and found a single agreement which included either of these
organizations, that being the Settlemnent Agreement dated April 12, 1991 which
was joined by Casco Bay Island Development Association (“CBIDA™). 1
submitied that agreement with my prior memorandum dated April 29, 2008, The
simple conclusion that I drew was that the 1991 Agreement had no material bearing
on the site plan review for the current Project.

In anticipation of the Planning Board’s workshop on May 13, 2008, another
document was submitted by one of the Diamond Island Association members.
That Agreement, a copy of which is attached hereto, was dated March 2, 1989
between the original developer, Diamond Cove Associates, and the environmental
opposition, Maine Audubon Society, Conservation Law Foundation and Island
Institute (“1989 Agreement”).

The 1989 Agreement is even less relevant to the current site review than the 1991
Agreement, which at least included CBIDA. The 1989 Agreement deals with
issues and conditions long since completed and in place. The primary issue in the
1989 Agreement is wastewater discharge and the location of the discharge pipe. Tt
goes on to louch upon the issues of overall project density, motor vehicle access
and design review, all of which have been recognized for years and are not issues
in the current application.
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While the arguments of Dramond Island Association and CBIDA were unclear from the
public testimony, the inference which they appeared to deliver was that their
organizations were somehow required to approve the current site application befors it
could be considered finally approved.

We find nothing in the 1989 or 1991 Agresments {o support a conclusion that any of the
parties to those Agreements have any standing to demand their specific approval before
the cusrrent site plan application may be finally approved. The current Project is located
entirely within Phase I of the historic development and has no impacts upon scenic vistas.
All of the certifications for historic rehabilitation are either in place or are in process.
The current Project does not propose to change or challenge any of the existing
Apreements, it intends to abide by all Agreements, including those with the original
environmental opposition, as those may have been amended over the intervening years.
Diamond Island Association and CBIDA, through authorized spokespeople, clearly have
the right to appear and state their views, but there is no record evidence that they have
any veto power over the regulatory agencies.

With respect to review by the Maine DEP, the current approval process will include DEP
review, particularly with respect io wastewater dizcharge.

RNW Il

Enclosure

ce: The Inn At Diamond Cove
Penny Litteil, Esg.



AGREEMENT

This Agresment is entered inte this Jﬁ&g day nof Mazreoh,
l%§9 by agd between Diamond Cove Associates, of Portland,
Maine, Maine Audubon Spviety, of Falmouth, Maine, Conservation

Law Foundation, of Boston, Massachusetts, and Tsland Institute
of Rockland, Mzine. ’

WHEREAS, Diamond Cove Associatez (heveinafter "DEAMY has
@ropasgd a residential and commercial development for property
which it owns on the nertherly porvtion of Great Biamond Zélané;
Portland, Maine; szid development consisting of 134
"condominium® units and 5 commercizl and 2 recreational
buildings (ssid "condominium® units, commereis) and
recreational buildings being Phase T of the project) and 70
single family house lots (said house lots being Phase IT of the
project);: and

WHEREAE, DCA received Site Location of Development Law
approval {(hereinafter "8ite Locstion Order®) for Phase 1 of the
project from the Maine Department of Environmental Frotection
{(hereinafter “DEP"} on December 10, 1386&; and

WHEREAS, DCA received approval (hereinafter “Waste
Discharge License®) for the discharge of 40,000 g.p.d. of

wastewater from Phase I of the project from the DEF on Decamher
10, 18B&; and !

WHEREAS, DCAR has applied te the DEP for approval of Phase
IT of the project under the Site Location of Development Law
and said application has been tabled: and

WHEREAS, DCA has applied to the DEP for an amendment Fo its
existing Waste Discharge License to provide for an incremental
discharge of 8,500 g.p.d. of wastewater associated with Phase
IT ¢f the project; and

WHEREAS, DCA has applied to the United States Environmental
Protection Agency (hereinafter "EPA“)} for a Nationasl Pollutant
Discharge Elimination System (hereinafter "NFDES") permit to
serve the project; and '

WHEREAE, the EPA has issued a draft RPDES permit. dated
December 7, 1988, which draft permit would authorize a flow of
40,000 g.p.d. treasted to 2 "zero fecal coliform” standard from
Phagse I of the project: and

WHEREAS, Maine Auvdubon Society, Conservestion Law Foundation
antd Island Institute are concerned about the envirommental
impacts of the wastewater discharge from both Phase I and Phase
II of the project snd have opposed issuance of the NPDES
permit, as drafted, as well as the 8,500 g.p.d. increment to
the Waste Discharge License; and
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. WHEREAZ, DCA desires to avoid the continues opposition of
Maine Audulon Society, Conservation Law Foundation and Ieland

Institute o the issuance of the NEDFS permit and the #.500
g.p.d. incremental wastewater discharge; and

WHEREAS, Maine Audubon S2aciety and Iglandg Ingtitute azre
concerned shout a variety of Don~-wastewater related izsums
agsociated with both Phase I and Phase IT ©of the project
including but net limited to the capecity of DOA tp complets
the project in & manner which will f£i& harmonisusly inte the
environment without zdverse impscts on the visual

cheracteristics, historic vazlues and unusual natural sreaz on
the Island; and

WHEREAS, DCA desires to aveid the continuag cppesition of
Maine Audubon Scciety and Island Institute to Phase 11 of the
project a&s that opposition relates te sone non-wastewater
related issues.

NOW THEREFORE: In consideration of the mutual covenants

and promises set forth in this Agreement, the parties agree as
follpows:

. Wastewater Discharge

1. DCA will permanently withdraw its application for an
8,200 g.p.4. increment to its existing Waste Discharge License.

2. DCA will take all necessary steps tco amend the draft
NPDEE permit, dated December 7, 1988, to provide that:

2. The pipe carrying wastewater from the treatment
facility shall enter Pleasant Cove at the
northerly end of Great Diamond Island and run
northeasterly to the approximaste center of the
Greeat Diamond Island-—-Cow Island Channel and
the point of discharge, provided that the point
of discharge shall not be in less than 10 feet
of water at mean low water.

b. The 40,000 g.p.d. fiow shall be measured as 3
weekly average (280,000 gal. per week) rather
than a monthly average . I% is the intent of
this provision to shorten the period of time
over which the discharge is averaged. 1I¢ is
not intended that this change result in a
reduction in the number of Gwelling units and
commercial establishments now permittéd by the
DEF as Phase I.

-l



3. DCA will take all necessary steps Lo amand lts DER
Wagte Discharge Licanse to provide that:

g. The pipe carryving wastewater from the treatment
facility shell enter Pleasant Coave at the
northerly end of Grest Diamond Island and Tun
northeasterly to the approximate center of the
Great Diamond Island--Cow Island Channel and
the point of discharge, provided that the point
of discharge shall not be in less than ip feat
of watar at mean 1ow water.

. The 40,000 g.p.d. flow shall be measured as s
weekly average (280,000 gal. per weaek) rather
then & monthly aversge. It is the intent of
this provision to shorten the period of +ime
over which the discharge is averaged, It ig
not intended that this change result in a
reduction in the number of dwelling units and
commercial establishments now permitted by the
DEF az Phase I.

¢. The wastewater discharge limitation for fecal
coliform bacteria shsll be the same "zero fecal
coliform™ provided for in the NPDES permit.

2

DCA shall be a guarantor of the Diamond Cove
Homegowners' Association capital reserve account
for repair, maintenance and reconstruction of
the wastewsater treatment facility. The dollar
amount to be guaranteed in such account shall
be as determined by the DEPR. DCA'sg ebligations
25 a guarantor shall extend for a period of 20
years from the date of completion of the
wastewster treatment facility.

4. JIndependent of the Waste Discharge License, DCA shall
be a guaranter of the Diamond Cove Homeowners' Associztion
capital reserve account for repaly, maintenance and
reconstruction of the wastewater treatment facility.  The
dollar amount tc be guaranteed in such aceount shall be as
determined by the DEP. DCA's obligaticns as & guarantor shall
extend for a period of 20 years from the date of completion of
the wastewater treatment facility.

5. The total combined flow from Phase I and Phase IT of
the project shall not exceed 40,000 g.p.d. and DCA will not
petition any state or federal agency to increase its wastewater
discharge above 40,000 g.p.d. The combined flow from Phase I
and Phase II of the project shall not exceed the “zero fecal
coliform” level. This Agreement is not intended to limit DCA‘s
rights to miz Phase I and Phase Il wastewater provided that
government approvals are obtained. Accordingly, DCA reserves
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the‘right Lo amend 1Lz DEP wasnte discharge licensa and the
NPDES permit, as drafted or as Finzlly issued, to Brovide for
comingling of Phase I and Phase II wastewster.

6. DCA will take al: necessary steps to amend its Site
Location Order to reflect the change in location of the wasts
discharge pipe to Pleasant Cove.

7. DOA will take all necessary steps o obbain a submerged
lands lezse from the Bureau of Public Lands of the Maine
Department of Conservation and an Army Corps of Engineers
permit for the discharge pipe locstion at Pleasant Cove.

. Maine Audubon Society, Conservation Law Foundation and
Island Institute will not oppose final issuance of the draft
NPDES permit, dated December 7, 1988, az abowe amended, and
Maine Audubun Society snd Conservation Law Foundation will
inform EPA that they agree with issuance of the WPDES permit as
amended. Maine Audubon Society, Conservation Law Poundatinon
and Island Institute will not oppese a Staste of Maine
certification, under Section 401 of the Clean Water Act, that
the NPDES permit, as above amended, will be ip accozrdance with
applicable state laws. Maine Auduban Society, Conservation Law
Foundation and Island Institute will not appeal,
administratively or to the courts, any aspect of the NPDES
permit as above amended or the Section 401 certification.

. HMaine Audubon Soviety, Conservation Law Foundstion and’
Island Institute will not oppose the above amendments to the
Site Locstion Order and the Waste Discharge License, and Maine
Audubon Scciety and Conservation Law Foundation will inform DEP
that they agree with issuance of the Order and the License as
above amended. Mazine Audubon Bociety, Conzervation Law
Foundation and Island Institute will not oppose issuance of the
Bureau of Public Lands submerged lands lease and the Army Corps
of Engineers permit for the relocated waste discharge pipe, and
Maine Audubon Society and Conservatien Law Foundation will
inform the Buresu of Public Lands and the Corps of Engineers
that they agree with issuance of the lease and the permit.
Maine Audubon Society, Comservation Law Foundation and Islang
Institute will not appeal, sdministratively or to the courts,
the amendments to the Site Location Order angd the Waste
Discharge License or issuance of the submerged lands lease or
the Corps of Engineers permits.

1G. The parties to this Agreement understand that
processing by state and federal agencies of the above permits,
amendments to permits, znd leases may delay DCA'g having a
complete and finally licensed wastewater treatment facility.
- The parties also recognize that DCA intends to have 2 system
for disposing of wastewater in place by June 1, 1989,
Therefore, 1f it appears on April 1, 1989 that the necessary




Hovernmental suthorizaztions for the wastewater a4 : Wil
nat‘be issued to DCA before June 1, 1s8eg, M;inediigggéga e
Socliety, Conservation Law Foundation and Island Institute s
nat to oppose DOA in obtaining a LemMporary waiver {intended to
last not more than 1 vear) from the Maine Department of Human
Services for the use of holding tenks. Maine duduhon Society
end Conservation Law Foundation will inform the Department of
Human Services that they agree with issuance nf SuUCh a waliver.
DCA agrees to use gaid holding tanks only until such time as it
may legally discharge the wastewster.

1i. In the event that the state and federal agencies, or
gny one of them, responsible for issuing the above described
permits, amendments to pearmits and leases decline to do &0 and,
a8 a cousequence, the obiesctives of this Part A camnot be
accomplished, then the obligationzs of the parties under this
entire Agreement shall become null and volag,

B. Looperation in Replication

DCA will coeperate with Maine Audubon Society andg
Conservation Law Foundation in efforts they undertake to have
other wastewster treatment facilities replicate the "zers fecsl
coliform® discharge system by making available teo maig
organizations engineering and performance dats for the DCA
wastewater treatment facility.

DCA agrees to limit the total number of single family
dwellings, including “condominiums® and single family houses
{house lots} but not including currently approved commercial
and recreational uses, to not more than 172 and agrees to seek
an amendment to its Bite Location Order te reflect such a
limitation. This Agreement is not intended te limit DCA's
rights to determine the mixz of "condominiums® and single family
dwellings (house lots) provided that government approvals are
cbtained; provided, however, that DCA agrees that no single
family dwellings will be constructed on lots 15, 33, 34, 3% ana
36 on the Phase II plans on file at the DEP and further agrees
to use the more westerly building window on lot 60 on saig
plans if said lot is developed. DCA agrees to take all
necessary steps to obtain an amendment to its Site Location
Order to reflect such a limitation and further agrees to glace
permanent deed restrictions on lots and other land areas which
are not finally approved for development by the DEP or a court
of competent jurisdiction. DCA agrees that not more than 40
dwelling units will use subsurface waste disposal,
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. Hotor Vehicles and Publir Access

L. DCA sgrees thet no motor vehicles of any king
{automobiles, golfcarts, snowmobiles, ATV g etcl} shall pass
from the DCA property to the southern part of the Island. <The
only exzceptions shall be fire aguipment, ambulances and
designated “taxis” {shuttle vans)} which might transpert persons
from the Fort McKinley property to the pler at the southern end
of the Island. All construction vehicles, eguipment and.
materislis must be landed ang off-losded or loaded on DOA
property. To the sxtent that this condition is not already &
part of the Site Locatimn Order~-paragraph 11--DCE will seek an
amendment to reflect this limitstion, Except as above
provided, DCA agreesg that automobiles will not be operated in
the IR-1 or IR-3 zones.

£. DCA sgrees that persens owning property on Great
Diamond Island may walk to Diamongd Cove and around the parade
ground asrga. No access shall be granted until aftar
construction is completed around the parade ground area,
Guests of Islend property owners shall aslso have this
permission if they e2re accompanied by Island property owners or
if they have been registered in advance by Island property
owners. This provision shall be included in the Declayation of
Covenants apd Restrictions. All persons entering the property
shall do s¢ at their own risk and shall s5ign a release so
indicating.

E. Desion Review Procegs

i. DCA zsgrees that a vielation of the PBezsign Rewvisw
Guidelines shall bes a violation of a condition of the Bite
Location Order.

Z. DCA agrees thet no variance or waiver of conditiong in
the Design Review Guidelines ghall be final until approved by
the DEP. (The parties agree that this shall oenly be effective

. if accepted by the DEP.Y DCA agrees to work with Maine Audubon
Society to draft stringent variance criteria.

3. DCA agrees that the previous two provisions shall
become part of the Declarstion of Covenants a=nd Regtrictions
and further agrees that conditions concerning scenic impaces
which have been imposed by the City of Portland Planning Board
and which may be imposed by the DEP shall also become part of
the Declaration of Covenants and Restrictions.

4. DCA asyrees to work with Maine Audubon Society to amend
the Design Review Guidelines in accordance with certain changes
proposed by Holly Dominie in her written comments to Maine
Audubon Socilety dated November 7, 1988.
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1. cmg& 2greas to provide prospective purchasers of
Teondorinium” units and single family house loty wieh coples of
the beclaration of Covenants and Restrictions and copies of all
local, state and federsl licenses, DCA will saek to have such
3 condition placed in its Bite Locatien Crder.,

. Reservetion of Biohts

The Maine Audubon Societv, the Conservation Law Foundatioen
and Island Institute reserve the right to cbhiect to and sppeal
any and all issues that may arise during Site Location Law
Phase II consideration by the DEP and BEP that are not
expressly dealt with by the covenantz in thisg Agreémantn

H. Inteorstion: Contract: Authorization

1. This Agreement contains all of the agreement of the

parties, and any pricr srrangements are hereby terminated ang
superseded.

2. The terms of this Ayrsement are contractual and nod a
mere recital.

3. The signatories hereto represent that they are duly
authorized to sign this Agreement.

I. Interpreteticon and Remedies

The parties agree that the terms of this Augreement shall be
interpreted sccording to Maine law and that an actien to
enforce this Agreement may be brought in a Maine court of
competent jurisdiction.

The parties recognize that this Agreement reguires actions
with respect to third parties, such as government agencies, the
Diamond Cove Homeowners Association and Great Diamond Island
residents. The parties alsoc recognize that breasch of many of
the terms of the Agreement will result in irrevocable harm,
harm that is difficult to assess, and/or harm that is difficulg
to measure financially--this is particularly true with respect
to environmental harm. Thus, the parties agree that in most
instances specific performence is the asppropriate remedy for
any breach of this Agreement,
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In sbme instances, however, specific performan & -
sdeguate to fully remedy the harm createdpby & bizgihfayzggghﬁg
Brtuation, in addition to the remedy of specifie performance, =
party harmed by the breach may Seek othar legal ang equitabzé
remedies,

1f specific performance will met in BOY W8y remedy harm
created by & breach. the parties agree that specifie
performance is not the appropriate remedy for breach., In this
Situation, the parties sgres that a party harmed by the hreach
may seeck other legal and eguitable remedies,

The perties alse agree that the breaching party will not
challenge specific performance as a remedy for the breach,
unless specific performance will in no way remedy the harm
cauged by the breach.

J. Confidentialivy

The parties to this Agreement agree that the contents of
this Agreement may be made publie once it iz signed.

K. Binding on Buccessors

&

This Agreement is binding on the successors in interest and
assigns of the parties. )

IN WITNESS WHERECF, the undersigned have set thelr hands
this brdy %f-day of March, 1989, e

”:2;;“2 ;ﬂ_1m"ﬂu

Batemak —Partner

F

Davig

MAINE AUDUBON BQCIETY

By: Koo AL [ Mg
Karin Tilberg, Esg, 5/
Attorney

CONSERVATION LAW FOUNDATION

By: /ég??ﬁ&ﬂzéjfi,ggiﬂqé:jmw

Attorney
AND_ﬁNSTIT??E
By: ol -'Lﬂﬁ“k. vakﬁhmﬂ““H
Philip Cohkling (
Executive |lDirector
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AMENDMENTS TO AGCREEMENT

The Agreemsnt, dated March 2, 1883, by and between Diamend Cove
Associates, Meine Audubon Soclety, Conservation Law Foundstion
and Island Institute is amended zs follows:

F.lL 4 2: WHEREAR, Diamond Cove Associates (hereinafter CLORTY
has proposed a residential and commercial development on
approximately 198 acres of the Property which it owns on the
nertherly portion of Great Diamond Island, Portlang, Maine;
said development consisting of 134 “condominium® unpits and &
commercial and 2 recreaticnal buildings (said "condominium®
units, commercial and recreational buildings being Phase I of
the project) and 70 single family house lote {said house lots
being Phase 1T of the project); angd

P.l 9 8: WHEREAS, Mainz Audubon Eoclety, Conservation Law
Foundation znd Island Institute are concerned zbout the
envirenmental impacts af the wastewater discharge from bath
Phase I and Phase II of the project and have opposed issusnce
of the NPDES permit, asz drafted, as well as the 8,500 g.p.d. or
any other increment to the Waste Discharge License: ang

P.3 § 2 ¢ The wastewater discharge limitstion for fecal
coliform bacteris shall be the same "zerc fecal coliform®
provided for in the December 7, 1988 drafi NPDES permitc.

P.2 4 & 2nd sent.: The dellar smount to be guarasnteed in such
account shall be sufficient to cover the repair, maintenance
ant reconstruction costs of the wastewater treatmeny facility
adjusted for inflation as determined by the DEP,

P.4 9 10: The parties to this Agreement understand that
processing by state and federal sgencies of the ashave permits,
anendments to permits, and leases may delay DCA‘s having a
complete and finally licensed wastewater treatment facility.
DCA has stated that it needs a wastewater disposal system in
place by June 1, 1989%9. Maine Audubon Society, Conservation Law
Foundation and Island Institute agree not to oppose DCA in
obtaining a temporary waiver from the Maine Department of Human
Services for the use of holding tanks {such waiver to last not
more than i year from its issuance, or until such time as it
may legally discharge the wastewater, whichever is shorter).
Maine Audubon Bociety and Conservation Law Foundation will
inform the Department of Human Services that they agree with
issuance of such & waiver.

F.5 8 11: 1Imn the event that the 5 state and fedaral agencies
{({DEP, DHS, BPL, EPA and ACE mentioned above), or any one of
them, responsible for issuving the above described permits,
amendments to permits and leazses decline to do so and, ag a
consequence, the permits of this Part A cannot be obtained,



then the obligations of the parties under this sntire Agreement
shall be null and void,

P.5 9% . Density

DCA agrees to limit permanently the total numbar of single
family dwellings, including “condominiums - and single family
houses {house lots) but not including the “urrently spproves &
commercial and 2 recreastional uses, to not more thanm 173 on the
entire 198 acre DCA property. DCA shaell take all necessary
steps to amend to its Site Location Order and its Fhase 17 fite
Location applicetion %o reflect sueh a limitation: pending
gpproval of such an amendment, pea will abide by the Limitation
herein. This dgreemsnt is net intended to limit DCA's rights
te determine the miz of "condominiums® and single family
dwellings (house lots) provided that yovernmant approvals ave
obtained; provided, however, that bDra sgreas that ne single
family dwellings will bhe constructed on lots 15, 33, 24, 3% ana
36 on the Fhase II plans on file at the DEP and furthey agrees
to use the more westerly building window on lot 60 on zaid
plans 1if said lot is developed. Dpea agrees to take ali
necessary steps to amend its Phase IT Site Location applicztion
te reflect such a limitstion angd further agrees to place
permanent deed restrictions on lots ang other land areas which
are not finally zpproved for development by the DEPF ar a8 court
of competent jurisdiection. DCA agrees that not more than <40
dwelling units will use subsurface waste disposal.

P.6 4 D sub. 9 1. Mobor Vehicles and Publie Atcess

&

1. DCA agrees that no motor vehicles of any king
{automobiles, golfcarts, snowmobliles, ATV's etc.) ghall passg
from the DCA property to the southern part of the Tsland. The -
only exceptions shall be fire egquipment, ambuiances, publicfﬂ .ﬁj Fﬁ'
safety vehicles and designated "taxise® {shibtds vans} which j{f.
might transport persons from the Fort McKinley property to the
pier at the southern end of the Island. A1l construction
vehicles, equipment and materials must be landed and off-lsaded
or loaded on DCA property. To the extent that this conditien
is not already a part of the Site Location Order--paragraph
11~-DCA will take s11 necessary steps to amend the Order +o
reflect this limitation. ‘Except as above provided, DCA sgrees.
that avtomobiles will not be operated in the IR-1 or IR-3
zones. This provision shall become part of the Declaration of
Covenants and Restrictions.

.7 49 G. Regervation of Riaghts

The Maine Auduben Society, the Conservat@on Law Foundatian
and Island Institute reserve the right to object te and appeal
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any- and.a2ll issues that maytar%sa during Phase 7171 considerztion
by the DER, BEP or other ggencies that are not eLfpressly agreed

to in the covenants of this agresmant.,

IN WITHESS WHEREOF, the undersignad have set their hands on
the detes kelow indicated.

0 /Fs G LS S A
Y A Richatd Dobsbr, Parines /ff

MAINE AUDUBON SOCIETY

L)

Karin Tilberg, Esg. j/
Attorney

CORSERVATION LAW FOUNDATION

By

Attorney

L4
L

ISLAND INSTITUTE

Mo b X, 1907 LA

Ph&lip cd@kliﬁg \
Difector
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Portland, ME 04104-8081 ADIAITTED I RAE DLV
MEMORANDUM
TG City of Portland Planuing Department
FROM: Ronald N. Ward
RE: Ft. McKinley Settlement Agreement dated April 12, 1991
DATE: April 29, 2008

At the initial workshop session on April 22, 2008, references were made to an
agreement entered into between the developer and the varicus opposition
environmental groups. The inference of one of those comments was that the
environmental groups reserved some jurisdiction over the current Project which is
located entirely within Phase I of the Ft. McKinley Project. You have asked that
we respond to this theory.

Enclosed is a copy of the Agreement entered into between the developer (Diamond
Cove Associates) and Maine Audubon Society, Casco Bay Island Development
Assoctation and Island Institute. This Agreement was entered into 1o settle on-
going litigation involving Phase 11 of the Project, comprised primarily of singie
family lots. As of the date of the Agreement, Phase I of the Project had been fully
permiited and was well into construction, David Bateman was personally involved
in all of the negotiations.

Asg you will note from the Agreement itself, there is no suggestion that this
settlement agreement was intended to affect anything other than the subject matter
of the litigation, i.e., Phase Ii. To the extent that the environmental groups now
reference some conirol over “open space and recreation areas”, that is limited 1o the
designated areas appearing on the Phase I plan recorded in Plan Book 191,

Page 143. That plan does not include the current Project.

RNW:kjl
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This Agreement is entered into this 12th day of April, 1891
by and betwen Dlamond Cove Assoclates, of Portland, Malne: Maine
Audubon Soclety, of Falmouth, ¥aine: Casco Bay Island Developnent
Assocclation of Portland, Maine; and Island Institute, of
Rockland, Kaine. '

WHERERS, Diamend Cove Bssoclates (hereinafter “DCAYY has
proposed a residential subdivision for property which it cwne on
the northerly portion of Great Diamwond Island, Portland, Msine;
sald development consisting of single family house lots (said
house lots being Phase JI of the project), the number of said
house lots being 39 under a January 22, 1991 Site Location of
Development Application: and .

WHEREAS, DCAh received Site Location of Levelopment Law
approval (hereinafter ¥“Site Locatien Order®) for Phase I of the
project from the Maine Department of Envirommental Protectiom
(hereinafter "DEPF") on December 10, 1986; said Phase T consisting

of “townhouse® commercial and residential uses;: and

WHERERS, DCA applied on July 27, 1987 to the DEP for
approval of a 70 lot subdivision project under the Site Location
of Development Law and said application was denied on Decepber
13, 1%98%; and S . Co : . : '

_ WHEREAS, DCA has appealed the denial of its'applicatimn to
the Maine Supreme Judicial Court, which appeal is still pending:
and '

- WHEREARE, Maine Audubon Soclety, Casco Bay Island Development
Association, and Island Institute are concernaed about the adverse
impacts on the visual characteristics , historie values, and the
unusual natural areasgs of Casco Bay and Great Diamond Islang
associated with Phase II of the project; and

WHEREAS, Maine Audubon Society, Casco Bay Island Development
Association, and Island Institute wish to ensure that DCa will
complete Phase II in a& manner which will fit harmoniously into
the envircnment and without unreasonable adverse impacts on the
visual characteristics, historic values and unusual natural areas
on the Island; and '

: WHEREAS, DCh desires to aveid the continued opposition of
Maine Audubon Society, Casco Bay Island Development Associstion
and Island Institute to the construction of Phase IT as proposed
in Januvary, 19%1; and

WHEREAS, all parties wish to aveid unnecessary litigation,
including the now pending appeal of the December 13, 1989 denial;
and
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WHEREAZ, Malne Audubon Soclety, Casco Bay Island Developoent
hzgocliation and Island Institute wish to provide for a mechanism
under which they can monitor compliance with the covenants and
restrictions which are intended to retain the visual
characteristics, historic values and unusual natural areas on the
Taland;

NOW THEREFORE: In consideration of the mutual covenants and
promises set forth in this Agreement, the parties agree as
fellows with respect to the Januwary 22, 1581 Phase IT applicaticon
as amended by this Agreement:

B Appeal and New Applicati

1. DCA will withdraw its pending appeal of the denial of its
July 27, 1887 Site Location of Development Application VRO
execution of this Agreement.

Z. Maline Audubon Scclety, Island Institute and Casco Bay
Island Development Association will not in any way oppose or
express any reservation about DCA's Phase II application of
January 22, 1991, as amended by this Agreement. The obligation
of this paragraph shall be broadly construed and includes,
without limitation, cemmunications to governmental officials and
agencies and to the press, and further applies not only to the
organizations identified but alse to employees and members of
such organizations, acting in their corporate capacities, who
participated in negotiating this Agreement.

Maine Audubon Society, Island Institute and Casco Bay Island
Development Aszociation and those individuals previously
mentioned shall not reguest a reconsideration of DEP approval of
the January 22, 1891 Phase II application as amended by this
Agreement and shzll not appeal to the courts the DEP approval of
the January 22, 19%1 Phase II application as amended by this
horeement.

3. In the event DCA makes any changes to its January 22,
1981 Phase II application as amended by this agreement the
parties agree that the rights of Haine Audubon Society, Island
Institute and Casce Bay Island Development Association to oppose
the application are restored without limitation.

4. DCA agrees not to amend its January 22, 1991 Phase IY

application by adding any proposed lots beyond those contained in
the existing application on file.

5. DCA agrees to provide notice of any and all additional
DEF or other, State, Municipal or Federal regulatery filings or
apendments to Maine Audubon Society, Island Institute and Casco
Bay Island Development Association.



B. Besiop Review Process:

1. DCA agrees that a viclatlen of the Covenants ang
Restrictions or the Desion Review Guldelines shall be a violaticn
of any Site Location of Development Law approval, whether
conditional or unconditional, iszsued by the DEP for Phase II as
proposed in DCA's January 22, 1991 application,

Z£. DCA agrees thalt provision B.1 of ¢his Agreement shall
becone part of the Declaration of Covenants and Restrictions and
further agrees that conditions concerning scenic impacts which
may be imposed by the DEPF shall also bhecons part of the
Leclaration of Covenante and Restrictions.

5. DCh agrees to amend the Design Review Guidelines ang the
Declaration of Covenants and Restrictions submitted as part of
its January 22, 1991 application as shown on the attached revised
Guidelines and Covenants.

1. DCA agrees that gun batteries Farry, Berry, Weymouth
and Carpenter shall be subject to the terms of the Memorandum of
Agreement by and between the Advisory Committee on Histeric
Preservation, the U.5. Environmental Protection Agency and the
State Historic Preservation OFffice dated May 23, 198% and further
agrees that such gun batteries shall be pade subject to a
restrictive covenant running to the Homeowners Association which
prohibits all building upon or physically altering such Gun
batteries. The Homeowners Asscciatien nay not release or amend
such covenants. : '

D. Amended Declaration of Covenants and Restrictions: Open
Space:
1. All areas shown as open space recreation within Phase

Il on the plans accompanying the January 22, 1891 application
vill remain as open space and will not be divided or built upon
or otherwise altered from their natural character in the future.
Such restrictions on future use of these areas shall be placed in
the Declaration of Covenants and Restrictions and with a
provigion that they not be amended or deleted, without the
consent of all Phase II lot owners, Maine Audubon Seciety, Casce
Bay Island Development Association and the Island Institute.

Z2e The Declaration of Covenants and Restrictions for
Diamond Cove, recorded in the Cumberland County Registry of Deeds
in Book 8930, Page 243, shall be completely amended by the
preparation and recordation of an amended and restated
Declaration covering Phase I and Phase II. The amended
Declaration shall provide Maine Audubon Society, Casco Bay Island
Development Association and Island Institute a limited right te
enter upon the common areas of the project upon reasonable notice
periodically each year to ensure that there have been no

%
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viclations of the covenants and restrictions contained in the
amended Declaration which are intendes to protect and preserve
the visual characteristics, historic values ang unusual natural
aress of the Dlamond Cove project. The amended Declaration ghall
be in form ard substance satisfactory to counsel for Maine
Audubon Soclety, Casco Bay Island Development Associastion and the
Izland Institute.

Guidelines which are intended to protect and preserve the visual
characteristics, historic values, including gun batteries, open
space and unusual natural areas of the Diamond Cove project
against DCA and lts successors and assigns including without
limitation the lot owners in Phase IT ang the Diamond Cove
Homeowners Assoclation. Kotice of thig right of enforcement
shall be incorporated inte the amended Declaration. The right ef
enforcement shall run with the land and be binding upon all
subsequent owners of the Phase YT lots and the common areas.

., contract: Authorization:

1. The terms of this Agreement are contractual and neot a
nere recital.

2. The signetories hereto represent that they are duly
authorized to sign this Agreement.

rpretation and Remedies:

The parties agree that the terms of this Agreement shall be
interpreted according to Maine law and that an action to enforce
this Agreement and the Declaration of Covenants and Restricticns
ag well as the Design Review Guidelines (as may be amended from
time to time) may be brought in a Maine court of competent
jurisdiction by the parties.

The parties recognize that this Agreement, and the Covenante
and Guidelines require actions with respect to third parties, '
such as government agencies, the Diamond Cove Homeowners
Association, and Great Diamond Islangd residents. The parties
alse recognize that breach of many of the terms of the Agreement,
Covenants and Guidelines will result in irrevocahle harm, harm
that is difficult to assess, and/or harm that is difficult to
measure financially--this is particularly true with respect to
envircnmental harm. Thus, the partiesz agree that in mest
instances specific performance is the appropriate remedy for any
breach of this Agreement or the Covenants and Guidelines.,

In some instances, however, specific performance may not be
adequate to fully rewedy the harm created by & breach. In this

= o
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situatlion, in addition to the remedy of specific performance, a

party harmed by the breach may seek other legal and egquitable
remedies,

If specific performance will not in any way remedy harm
created by & breach, the parties agree that specific performance
is not the appropriate remedy for breach. In this situation, the

parties agree that a party harmed by the breach may seek other
legal and eguitable remedies.

The partigg also agree that the breaching party wiil not
challenge specific performance as a remedy for the breach, unless

specific performance will in no way remedy the harm caused by the
breach.

The parties to this Agreement agree that the contents of
this Agreement may be made public once it is sigred and intend

that a copy of this Agreement be forwarded to the Maine DEP upon
gexecution.

This Agreement iz binding on the successors in interest and
assigne of the parties.

DCA shall obtain the consent of its mortgagees and ground
lessors of record te the amended Declaration and shall cause such
nortgagees and ground lessors, 1f any, to each enter inte a form
of consent or joinder agreement to the amended Declaratien
acceptable to counsel for Island Institute under which such

nortgagees or ground lessors agree to be subject to the terms of
the amended Declaration.

J. Further Actions and Assurances:

DCA, Maine Audubon Society, Cascc Bay Island Development
Association and Island Institute agree to each proceed in good
faith using their best efforts to accomplish the matters
contemplated hereby, including, without limitation, teo draft ang
agree upon a revised set of Design Review Guidelines and an
amended and restated Declaration of Covenants and Restrictions
which accomplish the matters addressed herein te the satisfaction
of counsel for each of the parties hereto. DCA agrees to use its
best efforts to obtain the consents of its mortgagees and ground
lessors and of any and all owners of lots within the project to
the amended and restated Declaration of Covenants and
Restrictiens.
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1 WITNESS WHERECF, the undersigned have set their hands.

DIAMOND COVE R&SQ@IAX?S

PATED: L 1

WILLIAK 1. &ﬁmwﬁ BTORNEY

MAINE AUDY

O BOCIETY

prreps (el 12, (997

L. LBVEJOY, ATTORNEY

) IRSTITUTE & C&SC@ E&Y

DATED:

aliz,49)  a

DAKQO4LIC



PORTLAND HARBOR HO'TEL_

O st gistreicst

April 29, 2008

Inn at Diamond Cove, LLC
PO Box 3572
Portland, ME 04104

Ye o Mainland Parking Facilities for
ire Proposed Inn at Diamond Cove

Crentticmen:

The Fortland Harbor Hotel, acting as the Manager for the proposed Inn at
Diamond Cove, will provide mainland parking for the island guests. The
Portland Harbor Hotel currently has adequate excess parking available

through both its on and off site parking leases,

Sincerely,

A%

Gerard Kiladjian
General Manager

468 Fore Street, Poriland, Maine 04101 207.775-9050
Fan: 207-775-9990  Reservaiions: B88-798.9090 www.portizndharborhotel . com



April 24, 2008

Nathan Bateman

The Inn at Dimnond Cove, LILC
Vateman Parners, LLC

261 Commercial Sfreet
Portland, ME 04101

FEE: The Inn af Diamond Cove
Dear My, Bateman,

In reference to the above mentioned project, which is the conversion of the Double Rarracks on
Great Diamond Island to a hotel use, please be advised of the following;

I, The building was designed under the code criteria oL NFPA 101, This code covers Life
Safety issues. I have also had preliminary discussions with Steve Dodge, plan reviewer at
the State Public Safety Office. We are both in agreement that drawings to date are in
compliance with this code.

2. The building is fo be fully sprinkled per NFPA 13,

3. The design is in compliance with the IBC CODE 2003 edition. These code eriteria will be
verified in final construction documentation.

Please understand that all design work in connection with this building will abide by the above
code criteria yielding a current code compliant building.

Sincerely,

‘David Lloyd
Architect
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Rick Knowland - FW: Ddamond Cove

From:  Rongld Ward <mw@dwmlaw.com>

To: ‘Rick Knowland ' <RWK @portlandmaine. gov>

Bate: 4/29/2008 1:.47 P

Subject: FW: Diamond Cove

CCe ‘Nathan Bateman' <nathan@batemanpartnersiic.com>, David Batermnan
<david@batemanpartrersiic.cons>

Fick-  atiached is pdf from the architect showing the setual layout of the individual condo units, icdaling 20 in afl.
G are 1 bedroom, § 2 bedroom and 8 are 3 bedroom unite. We'll answer your specific gquestion in a separaie
Memao.

The response to your 15 point memo of 4/23 is in processing and assembly of enclosures now,

Ronald M. Ward, Esq,

Drunmond Woodsum & MacMahon
PO Box 8781

245 Commaercial Street

Portland, ME 04104

207-772-1841
207-772.3627 (fax)
rward @dwmiaw.com

CONFIDENTIALITY NOTICE: This email message is confidential and is subject i the attorney-client privilege
and to every other applicable privilege. If you are not the intended recipient, please reply to the sender that this
message was misdirected, defete this message ang do not retain any copies. The sender and the intendeg
recipient do not waive any privilege by reasen of any inadvertent misdelivery of this message.

IRS CIRCULAR 230 DISCLOSURE: To ensure compliznce with requirements imposed by the IRS, we inform
you that any tax advice contained in this communication, uniess expressly stated otherwise, was not intended or
written to be used, and cannot be used, for the purpose of (1) avoiding tax-related penalties under the Internal
Revenue Cede or (2) prometing, marketing, or recomimending to another pary any tax-related matter(s)
addressed herein.

From: Nathan Bateman [mailto:nathari@batemanpartnerslic.com)
Sent: Tuesday, April 29, 2008 11;25 AM

Te: Ronald Ward

Subject: FW: Diamond Cove

Nathan Bateman
Bateman Partners, LLC
245 Commercial Street
Portiand, ME 04101
Tel: 207-772-2992
Fax: 207-772-1681

nathan@batemanpartnersiic.com

From: David Hickman [maito:hickman@archetypepa.com] “

file://C:\Documents and Settings\rwk\Local Settings\Temp\GW 00001 HTH 5115008
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DAy ST E T T o o 281 COMMERCIAL STREET
i }f‘*&I ET@&R PARTINEES LLC PORTLAND, MAINE (4161

DEVELOFPERS & CONSULTANTS TELEPHOME (207, 772-2992
FAX (207) 772-1581

Bateman Partners, LLC was created specifically to develop and manage real
estats, which the principals bave done since 1979, The principles have developed projects
in southern Maine in excess of 100 million dollars from 1979 through 2008, Many of
these projects Bateman Partners, LLC and or its principals still own and or manage.

The Frincipals of Bateman Partners, LLC initially developed both elderly and
family subsidized housing in conjunction with the New Hampshire and Maine state
housing authorities. The focus of development eventually spread to market rate housing
and cornmercial office buildings as the city of Portland grew throughout the 1980's.
Recreational developments which included the Falmouth Country Club and its adjacent
residential subdivision as well as Diamend Cove, a 193-acre island resort community.

Most recently Bateman Partners, L1L.C has acted as both the development
consultant and partners in the Tidewater Farm and Village project in Falmouth Maine.
This project consist of 85 acres of land which was rezoned to allow the construction of 50
single family homes, 22 residential condominiums, 63,000 sq” of commercial office
space and 2 75 room Inn. At this point in time this development is 50% built out with
another Z years left in construction. The Principals of Bateman Partners are David
Bateman, Nathan Bateman, and Aaron Bateman.

David Bateman is the president of Baternan Partners, LLC. Mr. Bateman is a
trained architect with extensive experience in the field of design and construction. Mr.
Bateman is responsible for all day-lo-day management of the Bateman Partners, LLC
entities and their assets

Mr. Bateman has extensive expenience in the following specific areas;
- Feasibility and market analysis
- Project design and master planning
- Local, State and federal approvals and permitting
- Project financing
- Equity syndication
- Contract negotiation
- Construction supervision and estimating
- Project management
- Sales and Marketing

Since 1979 Mr. Bateman has been responsible for the acquisition, development,
and management of real estate projects with a combined development cost in excess of
One Hundred million dollars. '

Mr. Bateman's personal goal has been to provide Maine with innovative projects,
which improve the quality of life for its residents. Whether it be pioneering the concept of
"scattered site" family housing, (a method which blends subsidized housing into existing



neighborhoods), creating Maine's first elderly congregate care facility, or through
traditional commereial and resort developments, the basic commitment to quality of life
has never been compromissd.

Nathap Bateman is the Vice President of Bateman Pariners, LLC. Nathan holds
z degree in Finance and Entrepreneurial studies from Babson Cellege. Nathan assists
Dravid Bateman in all day-to-day management of the Bateman Partners, LLC entities and
their assets. Nathan responsibilities also include creating feasibility studies for potential
projects, obtaining local and state approvals, securing financing and cverall all project
rmanagement.

Aaron Bateman is the Treasure of Baternan Partner, LLC. Aaron holds 2 degree
in Finance from Babson College and maintains a successful property management
company in Saco, Maine.

REAL ESTATE PROJECTS DEVELOFED BY DAVID BATEMAN AND
BATEMAN PARTNERS, LLC

Subsidized Housing Frojects Development Costs

- Summer Street / 32 units of elderly and family housing 1.40 M
Locaied in Biddeford, Maine

- Presidential Housing / 45 uniis of elderly housing 00 M
Located in Biddeford, Maine

- Central Block / 24 uniis of elderly housing IO M
located in Farmington, New Hampshire

- Bethe! Housing / 20 uniis of elderly housing 58 M
Located in Bethel, Maine

- Pleasant Street / 45 units of elderly and family housing 240M
Located in Saco, Maine

- Lincoln Street / 21 units of scattered site family housing 1.60 M
Located in Saco, Maine

- Pierson Lane / 68 units of scattered site family housing 4.90 M
Located in Riddeford, Maine

- Front Street / 36 units of elderly housing 1.50 M
Located in Sanford, Maine

- Falls 1/ 61 units of family housing 3.40 M

Located in Saco, Maine {(imoderate income)

19.68W

Coemmercial Projects

- Marineast Complex / §7 market rate rental town homes 6.00 M
10,000 sq.ft. Commercial building
South Portland, Maine

- Safford House / historic rehabilitation B3I M
9,000 sq.fi. commercial office building
Portland, Maine

- Harbor Plaza / 60,000 sq.fi. commercial office building 7.50 M
and 200 car parking facility
Portland, Maine



- Lowell 5t. Medical Building / 30,000 sq.fi. medical building
with offices end ambulatory clinic facility
Portland, Maine

- Gcean View Retirement Complex / 70 unit congregate care facility
Falmouth, Maine {Phass [

~ Bay Yiew Apariments / 71 it market rate rental complex
Portland, Maine

- Falmouth Country Club / 18 hole championship gelf course.
and related private club facilities
Falmouth, Maing

- Falmouth on the Green Subdivision / 122 lgi residential
subdivisicn encompassing 45C acres, which surround
the Faimouth Country Club
Falmouth, Maine

~ Diamond Cove McKinlsy Estates / 197 acre resort development
Located on Great Biamend Island
Portland, Maine

- Cummings Mill / 48 Luxury Apartments
Located in the historic Cummings Mil),
South Berwick, Maine

- Portland Harbor Hotel / 100 room bouiique
Hotel located in the “Old Pert” Commercial
Area of Portland, Maine

- OHM Properties, LLC 6,000 s¢” medical office buliding
Locaied in Falmouth, ME

Project Currently Under Development / Construction

- Tidewater Farm / 50 lot subdivision and 75 room inn
Located in Faimeuth, ME

- Tidewater Village / Road and Utility upgrades o support 4
Commergial building pad sites in Falmouih, ME

- TV#2 /20,000 sg’ building consisting of 7 residential condos and
4 gommercial condominiums

- CCCEA Multipurpose Leamning Facility / 6,000 sg” of office space
For the University of Maine and Cumberland County
Cooperative Extension Located in Falmouth, ME

- 468 Fore Street / 16,000 sq” of office, retail and hotel facility.
This facility supports the existing Portland Harbor Hotel
Located in Poriland, ME

- The Inn at Diamond Cove / 20 unit Condo Hotel
Located on Great Diamond Island, Poriland ME

530 M

16.6¢ M

56M

13.00 M

69.56 M

500 M

200m

4.2M

1.6 M

57M

6.5M

26 M
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bday 22, 2008

Ms. Richard Knowland, Senior Planner
Depariment of Planning and Development
City of Portland

389 Congress Street

Portland, ME 04101

Subject: The Inn at Biamond Cove, LLC
Conditional Zoning Amendment
Diamond Cove, Great Diamond Island
Response to your comment concerning Wastewater Capacity dated 5-20-08

Drear Mr. Knowland:

On behalf of The Inn at Diamond Cove LLC, our office has prepared response to your email
comments cencerning the available wastewater capacity for the project. A summary of the comment
and our response if providad below:

Comment. Wastewater treaiment.. The tfiltration issue hasn't been addressed There have been
apparerily minimal discussions between the development team and Mickael Demarest of the DEP
conceriiing this subject.  I've talked wish Michael several fimes over the last couple of weeks
ncluding as late as today. The wasiewater flow rates are recorded on a daily basis so i pipes were
upgraded as mentioned by David ai the public hearing this should be a relatively easy exercise 1o
address. If infiltration remains an issue then how does the developer intend 1o address it? Fix the
pipes? Put the double barracks building on a separate system design? I'm sure there is a solution
but it hasn't been identified yes. We down 't necessarily need all the deiails of the sofistion bus we need
1o have a solution identified

Response:

At this point, there has not been a formal submission to the MeDEP for the proposed Inn at Diamond
Cove. There have been several discussions with various staff members at the MeDEP concerning
this-project since August of last year. In preparation of a permit application to amend the Site
Location of Development Permit with the MeDJEP, the applicant has requested a Pre- -Application
Meeting with MeDEP to discuss the proposed renovation of the “Double Barracks™ building as well
as the future renovation plans for the hospital building. It 1s cur understanding that Michael Demarest
wili be in attendance at the Pre-Application Meeting. Obviously, the wastewater capacity of the
ex1stmg OBD system is an important issue for this project.

As-curr ently stated, the current wastewater treatment system consists of a gravity sewer collection
system that conveys sanitary sewer flows to three sand filter beds for freatment prior to overboard
discharge to Casco Bay. The wastewater treatment system is licensed by the MeDEP (Permit
#W006931-41-A-N) 1o accept and treat 35,000 gallons per day based upon a monthly average.

The existing uses on the 1sland are estimated to generate 29,335 gpd of wastewater, which results in

5,665 gpd of reserve capacity that is available for the renovations of the “Double Barracks” and
Hospital butldings as well as any sources of inflow/infiliration.



iy Richard Knowland
Mgy 22, 2008
Page 7

As part of the original development of the Diamond Cove project, the developer’s replaced and lined
significant portions of the sewer system in order to reduce the amourt of 1llicit flow (infiltration and
inflow} mnto the existing sewer systeri. Upon completion of thie work, the existing sewer system stil]
expenienced excessive amounis of ilhicit inflow.  As a result, the developer’s continued to make
mnprovements to the system to further remove sources of hicit mflow, which included eliminating
several building reof drains, buillding foundation drains, etc.

Prior to 2006, the devsloper’s performed a relatively extensive evaluation 6f the sewer collection
system 1n an effort o wdentify and 1solate the source of the remaining illicit inflow to the system and
determine the collection system was not the primary source of illicit inflow, but rather from the filter
beds themselves Specifically, the surface area over the existing sand filters was not graded to
prontote sheet flow of ramwater or snow melt away from the fields. In addition, the surface material
over the sand filters did not include at least 6 to 8 inches of loam to further reduce infiltration of

stormwater o the systemn. In actually, rainwater or snow melt water ponding over the beds resulted
in excessive quantities of infiltration m‘t{) the system,

In 2006 the developer’s performed a relatively extensive reconstruction on the sand filter beds to
correct settlement of the surface material over the beds. The surface over the beds were
reconstructed with approximately i2-inches of loam thickness and graded {raised) to promote surface
drainage away from the fields. Since these modifications were performed to the filter beds, the rate
of flow through the system has been reduced significanily as measured by the effluent flow meter
and shown on the daily flow reports submitted to the DEP, Based upon these daily flow records, the
sewer system’s average monthly flow rate since 2006 has consistently been below the 35,000 gpd
limitation contamed in the Waste Discharge Permit,

A comprehensive review of the daily flow data records and systern wide improvements will be
provided as part of the upcoming permit process with the MeDEP. Based upon a review of the
wastewater treatment systent flow records since 2006, it is the applicant’s opinion that there has been
constderable efforts made to reduce illicit inflow throughout the sewer coliection system and that the
-existing wasiewater treatment system has sufficient capacity to accommodaie the projected flows
associated with the planned renovation of the “Diouble Barracks” as well as provide sufficient reserve
capacity for the future renovation of the “Hospital”,

Please contact our office with any questions you may have concerning this letter.

Sincerely,

'f emc -=-l"----'-'-' eer
IAL;’sq;’JNz?ﬁwKnowland-S-22~08

C: David Bateman - The Tnn at Diamond Cove, LLC



TR Banknorth, N.A.
One Portlund Square
PO Bax 9540
Pordand, ME 04172-9540)
T: 287 T61-8506
Tall Frec: RO 462-3066
April 29, 2008 TDBanknorth.com

My, Richard Knowland
Planming Division
City of Portland

389 Congress Street
Portland, ME 04101

Re: The Inn at Diamond Cove, LLC
Dear Mr. Knowland:

TD Banknorth, N A has reviewed preliminary financial and project information on the
development to be known as The Inn at Diamond Cove.

TD Banknorth, N.A. has not tssued a conunitment to provide construction financing for
this project. The bank would welcome the epportunity to discuss the possibility of
financing the project with the project ewners at some point in the future,

If you need any additional information, please call.

Sincerely,

Xh@ ! j {B’W/

David A. Bronson
Scnior Vice President
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SUPPLEMENTAL CONDITIONS AND RESTRICTIONS
BUILDINGS 46 (“DOUBLE BARRACKS”) AND 19 (“HOSPITAL”)
FT. MCKINLEY, PORTLAND, MAINE
JUNE 2008

The following supplemental conditions and restrictions are imposed by the City of
Portland (the “City”} on that pertion of the Fi. McKinley project (“Project’™) commonly
known as Buildings 46 and 19, together with the ancillary service area, all as depicted on
the map attached hereto as Attachment 1 (“Premises™), as conditions of the rezoning of
the Premises at the request of The Inn At Diamond Cove, LLC (“IDC”), and consentad to
by the Diamond Cove Homeowners Assoctation (“DDCHA™):

I Existing Conditions. The Premises are a portion of the development
commenly known as Ft. McKinley, Great Diamond Island, Portland, Maine which is
subject, inter alia, to those Conditions and Restrictions recorded in the Cumberland
County Registry of Deeds in Book 8928, Page 263, as amended by Order of the Portland
City Council on August 16, 2604 relating to ground transportation in and around the
Project (collectively, the “Existing Conditions and Restrictions™).

2. Supplemental Copditions and Restrictions. Notwithstanding the terms of
the IR-3 zoning text otherwise applicable to the Premises, and the Existing Conditions
and Restrictions, those buildings designated as Building 19 (“Hospital”) and Building 46
{“Double Barracks™), the immediale grounds attendant thereto and a portion of the Open
Space, all depicted on the site plans dated June , 2008, all may be redeveloped into
mdividually owned and fully equipped condominium units, sometimes known as
“hoteleminiums™ and a supporting pool/services area on the Open Space.
“Hotelominum” is defined as privately owned residential condominium wnits (with
kitchens) located within a structure that offers reasonable and customary on-site hotel
services_- these need to be better defined- which are limited to the unit owners, their
guests, tenants in residence and members of the DCHA. The Hotelominium units may be
rented (in whole or in part by virtue of attached bedrooms capable of being independently
reuted through a “lock ocut” system from the remainder of the wnit) for varying durations
to the general public through a centralized hospitality vendor. The Double Barracks may
include up to a maximum of twenty (20) hoteleminium units and the Hospital may
include up to a maximum of twelve {12) hoteleminium units. probably should include
total nwmber of rooms available for rent {i.c. lock out unita, even if we don’ t classify
them as “units”) The units contained within the Double Barracks and the Hospital
buildings shall become members of a separate condominiuvm association established for
these two rehabilitated buildings, and each unit will also be considered a “lot” within
DCHA, subject to all of the applicable restrictions, covenants, conditions, assessments
and the like of both DCHA and the newly-established condominium association.
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Double Barracks and the Hospital, both of which may be renovated, are depicted on
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| coustruction of a new swimming pool and related guest services building (what is s vuest

services building??) on that portion of the Open Space depicted on the site plans, a copy

of the relevant pom on of which appears as Attachment hereto. The recording of the

recorded in Book 8928, Page 263 and the “Dedicated Open Space Flan™ attached thereto
as an Exhibit.

3.3, Dispesal of Solid Waste. All solid waste generated on the Premises shall
be collected and disposed of privately, on the mainland, with temporary storage of such
waste being handled within the building and disposed of in accordance with ali applicable
regulations, codes and laws; or if, i the Ciy’s opinion. it would nol creaie an
unreasonable burden thercon,  at a mumicipallv-opeated island solid waste disposal
facility. provided—however—thatthe—Premises-shallnotbeprecluded from -muldng
srrangementswith-the-City-et Povtand-orotherpublic-ontivy-for the Sterape-and disposal
ofttssedidweaste:

44Fire Protection. The Double Barracks and Hospital buildings shall be fully
sprinkled and have installed, and at all times functional, a central fire alarm
system operative prior to the issuance of any certificate of occupancy for the
respective building.

5-5. Transportation Services. The Owner/Manager of the Premises shall use its
best efforts to secure from the Casco Bay Island Transit District vear-round common
carrier water transportation service to, from and between the Portland waterfront and the
Diamond Cove Pier (or barge landing where appropriate for passengers and/or cargo) on
a schedule to be established by the carrier based upon passenger demand; provided,
however, that in the event that such service becomes unavattable, the Owner/Manager
shall provide an equivalent altemative to such service, subject only to the approval
thereof by the Public Utilities Commission, or such other regulatory authority having
jurisdiction thereof.  The Owner/Manager shall also provide suitable ground
transportation from points of disembarkment within the Project to the hoteleminiums.
The QOwner/Manager shall not provide motorized ground transportation off the Ft.
McKinley Project site and all such transportation shall strictly conform to all existing
ordinances, rules and regulations concerning travel outside of the Project site to the
public pier at the southerly end of Great Diamond Island. All purchasers of units at the
Premises shall receive specific notice of the applicable rules and regulations, including
the potential sanctions for failure to comply. Morcover, the City shall have no obligation
te provide maipland parking for any owner, occupant, guest or invitee of  any
hotebminium unit or any manager or on-site staff thereof.

6. Disposal of Sanitary Waste. The [IDC is obligated hereunder io involve the
City in all aspects of its sanitalion waste licensing, and anyv modifications
thereto, with any local, state or federal agency, This includes providine the
City with copies of all information submitled to said agencies and involvine
the City i1 all imeelings and discusgions concerning sanitary waste disposal




6:7 Interpretation: Conflicts. The within conditions and restrictions are intendsd
to supplement the existing Conditions and Restrictions and amendments thereto, all of
which shall remain in full force and effect except az modified herein or as may be
modified by further amendment or ordinance duly enacted by the City of Portland. In the
event of any conflict between these Supplemental Conditions and Restrictions and the
pre-existing Conditions and Restrictions, ag emended, these Supplemental Conditions and
Restrictions shall control,
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ATTACHACHT 2

O PRAEHCuSIVE G FDATE OF 950 Cemne i TlmAL 6Nt TER

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

DRAFT 06.20.08
2008
AMENDMENT TO PORTLAND CITY CODE
SECTION 14-48 (ZONING MAP)

RE: CONDRITIONAL REZONING OF FT. MCKINLEY

Diamond Cove Homeowner’s Associates is the record owner and manager
(DCHA or Owner) of certain iand situated on the northerly portion of
Great Phamond Island within the projeci commonly known as the Ft.
MeKinley property; and

in 1985 the Ft. McKinley property was rezoned by the City of Portland
{City) through a Conditicnal Zone Agreement subject to certain terms and
conditions reflected in that document eniitled “Conditions and
Restrictions” recorded in the Cumberland county Registry of Deeds in
Book 8928, Page 264, a copy of which is attached hereto az Attachment 1;
and

on August 16, 2004 the Fr. McKinley Conditional Zone Agreement was
amendad t¢ further limit the use of motor vehicles at Ft. McKinley as set
forth in the Pertland City Couneil Order and the Conditions reflected in
that Order, Attachment 2 and 3 respectively; and

this amendment to the Conditional Rezoning Agreement is infended to
update and incorporate the former amendment to the Rezoning
Agreement; and

the Planning Board, pursuant to 30-A M.R.S.A. Section 4352, angd after
notice and hearing and due deliberation thereon, recommended amending
the Conditional Rezoning Agreement subject the terms and conditions
contained herein; and

the City Council hereby finds and declares thai said amendment is
ministerial in nature and woulé be pursuant fo and consistent with the
City’s comprehensive plan and would satisfy the guidelines set forth in
Sectiont 14-145.13 of the Portland City Code, all for the reasons contained
in the Planning Board’s report accompanying this Amendment;

NOW, THEREFTORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE
CITY OF PORTLAND, MAINE, IN THE CITY COUNCIL, ASSEMBLED, AS

FOLLOWS:

THAT, the Zoning Map of the City of Portland, Maine, dated December 2000, as

amended, on file in the Office of the Director of Planning and Urban
Development (incorporated by reference into the Zoning Ordinance by §14-
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49 of the Portland City Code into this code by Section 14-4%%and depicted
below {Property or Premises) governs Ft. Molinley, subject, however, 1o
the Conditions and Restrictions attached hereto.

INSERT MAP
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CONDITIONS AND RESTRICTIONS

The following conditions and restrictions are imposed by the City of Portland (on
Diamond Cove Homeowner’s Association as conditions of the rezoning of the Property
from the R-3 Residential Zone to the IR-3 Island Residential Zone:

1. Development limited. The development, use and occupancy of the
Premises shall be limited to one hundred thirty-four (134) dwelling units and other
permitted uses, and uses accessory thereto. Except for the reconstruction, renovation and
repair of existing buildings and structures, and the construction of minor additions and
improvements thereto, there shall be no construction or development of any new principal
building or structure on the Premises. All portions of the Premises identified on the map
included in Attachment __ attached hereto as open space shall be dedicated and reserved
as such in perpetuity.

2 Completion of development. The development of the Premises as
aforesaid shall be substantially completed within three (3) years after the issuance of all
licenses, permits and approvals required and requiring final action by any administrative
agency, board or commission, including but not limited to subdivision, site plan and site
location of development approvals, but not including building, plumbing, electrical or
similar permits, which licenses, permits and approvals shall hereafter be diligently
pursued; provided, however that the time for performance hereunder shall be extended for
the time during which performance is delayed by reasons wholly beyond the Owner’s
control, including but not limited to strikes, lock-outs, labor disputes, inability to procure
materials, failure of power, riots, war, insurrection, administrative or judicial delay and
similar reasons, but not including financial hardship or business conditions; provided,
further, that the Planning Board may, after notice and hearing, extend the time for
performance hereunder for up to one (1) additional year if it finds that substantiai
progress has been made toward completion, and that there is a reasonable likelihood of
substantial completion within the time as extended.

3: Maintenance of streets, walks and landings. All streets and ways, walks
and pedestrian rights of way, and landings, floats and docks on the Premises, including
but not limited to those to which the public has a right of access, shall be kept reasonably
safe and passable at all times, including but not limited to the off-season or winter
months, and at the Owner’s expense; provided, however, that the City may, from time to
time, designate such areas as need not be kept clear of ice and snow when or where, in its
opinion, the public health, safety and welfare do not require it; provided, further, that in
the event that the Owner fails to perform any obligation hereunder, the City may, after
giving actual notice to the Owner and a reasonable time to perform, enter upon the
Premises, or any portion thereof, and take such reasonable steps, including but not limited
to the exercise of self-help, as to it may seem necessary or appropriate to perform the
same, the cost of which shall be reimbursed in full by the Owner upon demand.

4, Maintenance of utilities. All utilities and related infrastructure and
improvements on the Premises, including but not limited to water, power,

:ﬂ
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cormmunications, sewers and drains, surface drainage ways, street lights and hydrants,
shall be kept fully operation and in good repair at all times, including but not limited to
the off-scason or winter months, and at the Owner’s expense; provided, however, that in
the event that the Gwner fails to perform any obligation hereunder, the City may, after
giving actual notice to the Owner and a reasonable time to perform, enter upon the
Premises, or any portion thereof, and take such reasonable steps, including but not limited
to the cxercise of self-help, as 1o it may seem necessary or appropriale to perform the
samme, the cost of which shail be reimbursed in full by the Gwner vpon demand.

5. Disposal of sanitary waste. All sanitary waste generated on the Premises
shall be collecied and disposed of on the Premises by means of a community sewer and
secondary treatment system which complies with all applicable federal, state and local
regulations, and at the Owner’s expense. 6. Disposal of solid_waste. All solid
waste generated on the Premises shall be collected and disposed of on the mainland or if,
in the City’s opinion, it would nol create an unreasorable burden thereon, at a
municipally-operated island solid waste disposal facility, in a manner which meets ali
applicable federal, state and local requirements, and at the Owner’s expensc.

7. Fire protection, public safety and emergency services. Before occupanecy of
the Premises, or any portion thereof, the Gwner shall, at its own expense, provide to the
City:

{(a) a fully eguipped “Quint truck”, so-called, or its equivalent, for firc
protection purposes, which vehicle, whether new or vsed, shali conform to
City specifications and be leased to the City under a written net lease-
purchase agreement in a form mutually satisfactory to the parties and upon
commercially reasonable terms, at the end of which lease term title to said
vehicle shall be transferred to the City free and clear of all liens and
encumbrances, and at no additional charge;

{b) a fully equipped muiti-purpose truck van, for public safety and emergency
purposes, which vehicle, whether new or used, shall conform to City
specifications and be leased to the City for its useful life under a written
net lease agreement in a form mutually satisfactory to the parties and
providing for, among other things, annual lease payments in the amount of
one dollar {$1.00); and

{c} 2 building or buildings, or portions thereof, suitably located on the
Premises, for permanent maintenance and storage of said vehicles and
related apparatus and equipment, and housing of at least two (2) City
personnel associated therewith, which facility shall conform te City
specifications and be leased to the City under a ninety-nine (99) year
written net lease agreement in a form mutually satisfactory to the parties
and providing for, among other things, annual leasc payments in the
amount of one dollar ($1.00), and delivery of possession on a “turn-key”
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basis.

Upon the City’s ocoupancy of said facility, the Owner shall, at itz own expense, provide
at all times thereafter a number, not to exceed two (2), of gualified private personnel
equal t¢ the number of City personnel then assigned thereto, which private personnel
shall be on the Premises and available at all times on an on-call basis to assist said City
personnel in the rendering of fire protection, public safety and emergency services on or
to the Premises; provided, however, that nothing herein shall constitute any representation
or commitment by the City tc provide any particular level of staffing or services. Said
private personnel shall be trained and equipped for such services by the City and at its
cxpense, and shall be under the direction and supervision of avthorized City personnel at
all times while so engaged; provided, however, that in no case shall said private personnel
be deemed agents or employees of the City for any purpose, including but not limited to
workers’ compensation, unemploymeitt compensation, tort claims liability and collective
bargaining; provided, further, that notwithstanding the foregoing, in the event that the
City is held liable for any claim arising out of or relating to any actions of said private
personnel, which actions were not pursuant to and consistent with the directions of
authorized City persommel, the Owner shall indemnify and save forever harmless the City
from and against any and afl such claims.

g. Water transportation serviges. The Owner shall use tis best efforls to
secwre from the Casco Bay Island Transit District year-round common caier water
transportation service to, from and between the Portland waterfront and Diamond Cove
via a suitable docking facility on the Premises and on a schedule to be established by the
carrier based upon passenger demand; provided, however, that in the evert that such
service is or at any time becomes unavailable, the Owner shali, at its own expense,
provide an equivalent alternative to such service, subject only to the approval thereof by

the Public Utilities Commission, or such other regulatory authority having jurisdiction
thereof.

9. Restrictions on motor vehicles. Except for vehicles used primarily for
construction, maintenance, service and the common transportation of goods and
passengers, and fire protection, publie safety and emergency vehicles, no motor vehicles,
as defined in 29 M.R.S.A. Section 1{7), but including snowmobiles, shall be operated or
stored, temporarily or otherwise, on the Premises; provided that nothing contained herein
shall be deemed to resirict electrically powered golf carts, neighborhood electrical
vehicles, electric personal assistive mobility devices (a’k/a human transporters), low-
speed as currently defined in 2%-A M.R.S.A. §101 or any similar vehicles,

The latter vehicles are perntitted not to exceed 82 in number to be allocated by the
Diamond Cove Homeowner’s Association to homeowners on a first in time ownership
basis.

Within sixty (60) days of approval of this amendment by the Portland City Council,
Diamond Cove Homeowners Association shall file a transportation management plan




with the City’s Planning Authority that includes but is not limited to 2 description of the
process for allocating vehicle permits; s description of the means and methods of
providing transportaiion for the disabled on the island; a restriction thai confines
permitted vehicles to established roadways that are presently within the Association
property; a description of available common transportation service vehicles and how they
will be managed for the needs of residents and visitors; and a description of how
construction, supply-delivery and service vehicles from oufsids the island inciuding barge
ingress and cgress routes to the island are managed.

This paragraph is otherwise governed by the terms and condilions contained within the
Attachment _ entitled *Conditions Resiricting Use of Diamend Cove Maotor Vehicles
Cutside of Diamond Cove” which document is incorporated by reference.

10.  Applicability of other laws. The development, use and occupancy of the
Premises shall be subject to all other applicable laws, ordinances, regulations and
requirements of the City as they may from time to time exist, and neither these conditions
or restrictions nor the performance of any obligation hereunder shall constitute
compliance therewith or prevent the enforcement thereof, any violation of which shall
aiso constitute a breach of these conditions and restrictions, and breach of which shall
also constitute a violation of Chapter 14, Article HI (Zoning) of the Portland City Code.

I Successors bound. These conditions and restrictions shall bind the Owner,
its successors and assigns, of or to the Premises, or any portion thereof or any interest
therein, including but not limited to any security interest, and any person in possession or
occupancy of the Premises, or any portion thereof, and shall inure to the benefit of any be
enforceable by the City. The Owner shall, at its own expense, record a copy of these
conditions and restrictions in the Cwmberland County Registry of Deeds, and shall, by
deed, covenant, declaration of condominium or other record or recordable instruments, as
appropriate, ensure that these conditions and restrictions are enforceable by the City
against all such successors, assigns and persons, Nothing herein shall be deemed to [bmit
the Owner’s right of alienability of the Premises, or any portion thereof, subject to these
conditions and restrictions, which conditions and restrictions shall run with the land and
be binding upen the Owner, its successors and assigns, as their interests may appear.

12. N reliance or estoppel. Nothing in these conditions or restrictions shall
constitute any representation or commitment by the City to retain the zoning classification
of the Premises, or shall entitle the Owner to rely thereon for any purpose, or shall estop
the City from any future rezoning or exercise of other authority with respect to the
Premises. Nothing herein shall be deemed to preciude the Owner from petitioning the
City for any future rezoning of the Premises or other property in the vicinity thercof;
provided, however, that nothing herein shall constitute any representalion or commitment
by the City to grani such a petition or otherwise act thereon.

i3,  Breach. In the event DCHA or any successor should fail to utilize the
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PROPERTY in accordance with this Agreemert, or in the event of DUHA’s breach of
arty condition(s} set forth in this Agreement which differs from the provisions of
Portland’s Land Use Code which would otherwise be applicable to property situated in
the IR-3 zone, the CITY may prosecute such violations in accordance with 30-A
MER.S.A § 4452 MR.Civ.P. BOK, or in any other manner available by law and seek the
remedies avihorized by that law.

In addition, if such enforcement action should result in a finding that DCHA has breached
the Agreement, then either the Portland Planning Board, or at the request of the Planning
Authority, or the City Council on its own initiative, may act either to modify the
Agreement or 1o rezone the PROPERTY.

14, Declaration of invalidity. Tn the event that these conditions and
restrictions, or any portion thereof, are declared irwvalid for any reason by a court of
comipetent jurisdiction, the City shall invoke the same procedure as hereinbefore provided
for breach of these conditions and restrictions.
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ATTACHMENT
Conditions Restricting Use of DHameond Cove Motor Vehicles
Otside of Dizmond Cove

i. No vehicle shall pass from Diamond Cove to the southerly part of Great Diamond
Island, except as permitted herein. DCHA will take the following steps to enforce
the existing restrictions on moter vehicle traffic entering or exiting the southerly

boundary of the DHamond Cove property:

{a} DCHA will immediately close and lock the so-called “lower gate” at the
Diamond Cove property line on West Shore Drive, to prohibit vehicular
traffic from entering or cxiting through this gate. BCHA will place a
means to cpen this gate with first responders on the island, selected fire
company officers, and the fire truck and ambulance to ensure that the gate
can be opened quickly in an emergency. Said means will be subject 1o the
approval of the Portland Fire Chiel or his designee. DCHA will also
provide the City’s Department of Public Works with & means to open this
gate for the purpose of accessing any facility within the Diamond Cove
property used by DPW pursuant to an agreement with DCHA.

{b) BCHA will secure the so-called “upper gate” on DHamond Avenue in the
same manner as the lower gate. Only a pedestrian access gate shall remain
permanently opern.

{c} Only vehicles used primarily for construction, maintenance, service and
the common transportation of goods and passengers, and fire protection,
public safety and emergency vehicles, (hereinafter sometimes referred to
as “Exempted Vehicles™) will be provided by BCHA with the means to
open the lower gate and/or the upper gate and only these vehicles may pass
to the southerly part of Great Diamond Island. BCHA will arrange to
open the lower gate for these vehicles ini order to use the barge landing on
DCHA property from which these vehicles may pass to and from the
southerly part of Great Diamond Isiand or remain within the Cove
pursuant to Cove regulations,

{d) DCHA will institute a regisiration and approval process for Exempted
Vehicles that are permitted to open the lower gate and/or the upper gate
and exit the southerly boundary of the Diamond Cove property. Vehicles
approved by DCHA must also be approved by the City Office of Code
Enforcement. If BCHA determines that an application meets the
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definition of Exempted Vehicles set forth in Section 1{¢) above, then
DCHA may provide the operator with a key and a promineni exemption
decal provided by the City shall be placed on the vehicle. Any such
operator will be required to sign a statement {2} agreeing that the key
wouid be used only with the specified vehicle and only for the specified
exempted purpose, and (b} acknowledging the right of BCHA and the City
to impose fines and to revoke gate privileges for violations of the
foregoing use restrictions. BCHA will identify any such approved
operatoi/vehicle on a list of exemptions 1o be kept on file at the office of
the Diamond Cove site manager (currently Dirige Management Company,
One City Center, 4™ Floor, Portland, Maine), which Hst and any
amendmients thereto shall aiso be provided to the City’s Gffice of Code
Enforcement.

Notwithstanding any other state or local law, any non-exermpied vehicle
must be annually registered with the City and must display in a clearly
visible manner a license plate provided by the City with a clearly visible
number in the same manner and location required by State law for license
plates on motor vehicles. DCHA shall provide the City with a list
containing the names and addresses of the registered owner of each such
vehicle and the license plate number of the vehicle within thirty (30) days
of the date upon which the Council approves the amendment to aliow golf
carts in the IR-3 zone and within ten {10) days for any subsequently
regisiered veliicles.

DBCHA will levy fines for viclations of the foregoing restrictions,
consistent with the Diamond Cove Lleclaration, in cases when an aperator
of a motorized vehicle of any kind (including golf carts and electric
personal assistive mobility devices, a/k/a human transporters) is found to
pass scuth of the southerly boundary of the Diamond Cove property for
any purpose other than those set forth for Exempted Vehicles. In the
event of apparent violations, the site manager will be directed to send a
letter identifying the date and time in question to the holder of the key and
notify the City. The holder of the key will have the opportunity to respond
to explain the circumstances of the boundary crossing. Non-conforming
crossing of the gate would result in a penalty, imposed by the DCHA
Board on the holder of the key. Initially, penalties would be as follows:
First offense — $50 fine; second offense — $100 fine; third offense — $200
fine and revocation of crossing privileges. Nothing in this paragraph shall
be construed or applied to prevent the City from bringing separate
enforcement actions for violations.

Any other language in this contract zone agreement not withstanding such
viclations may, in the City’s discretion, be prosecuted as Land Use
violations pursuant to 30-A M.R.S.A. § 4452 and Rule §0K of the Maine

5 Page 8]




Rules of Civil Procedure. In all cases the registered owner of a non-
exempted vehicle shall be

liable for any violations and sanciions uniess the registered owner provides
clear

and convircing evidence showing that the use at the time of the viclation
WaE

unauthorized by him or her.

(hy  DCHA will immediately provide notice to all of its members of the
foregoing policies and procedures.

Z. Nothing contained herein shall be deemed to grant any third party rights. Without
limiting the generality of the foregoing, nothing contained herein shall be deemed
to entitle any third party with the means of opening either the upper gate er the

lower gate without DCHA approval.

10
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Flanning and Develspmsni Department
Lee 0. Urban, Director

Flanning BDivision
Alexanger Jaggerman, Director

August 15, 2007

Ronald N. Ward, Esqg.

Drummond Woodsum & MacMahon
PO Box 9781, 245 Commercial Street
Portland, ME 04104

Re: Inn at Dhamond Cove
Dear Ron:

You have inquired as to the procedure for review for the proposal for ihe redevelopment of the
doublc barracks on Great Diamond Island. After reviewing the document entitled “The
Development of the Double Barracks & Hospital,” as well as your responses the follow-up
questions contained in your email of July 27, 2007, The City’s Planning Department has made
the following initial conclusions.

From the information provided, it appears that the intention is to run an inn at the location of the
barracks building on GDI, which is located within the IR-3 zone. An innis an allowable use
within the zone. However, the definition of “inn” under Section 14-47 states that “guest rooms
shall not contain separate kitchen facilities.” We recommend that the way to resolve this is to
apply for an amendment to the conditional zone to allow for inns that are comprised of rooms
with kitchen facilities.

Second, it appears from the site plan that the pool is proposed to be constructed in an area that
has been designated as open space. This would also require an amendment to the conditional
ZOne.

The question of site plan review is somewhat complicated. The project would be subject to
major site plan review based on the size of the reuse and the site improvements including the
gazebo and pool and patio area. The reuse of the barracks building itself may be eligible for
exemption from site plan review to the extent that the project remains within the extent of the
original building. 1f the gazebo is going to be greater than 500 square feet, that would bring this
project into major site plan review or perhaps it could be construed as a minor site plan and
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partial exemption. If there is an expansion of the sand filter systern, that might also consiitute a
project compoenent subject 1o site plan review. We cannol give a definitive ruling on these
matters at this time, but if you proceed with the zoning amendment, we will scope out the
subsequent reviews on the basis of the materials subritted at that time,

Fourth, in reviewing the original conditional rezoning for Diamond Ceve, the commercial uses
were shown as clustered around the cove area, while the parade ground buildings were depicted
as residential. 1t does not appear 1o be specifically restricted to that arrangemernt, but if a
conditional rezoning amendment is pursued, that would eliminate any doubt or debate about the
intent ¢f the onginal rezoning regarding the location of commercial uses.

Finaily, the number of units proposed for each building is specifically sei forth in the subdivision
plan. Building 46 is ailotted 14 units. The proposal to increase the number of units in building
46 10 22 units may require an amendment to the subdivisior.

As stated previously, these conclusions are based on the information that has been submitted.
Flease feel free 1o provide additional information if you feel we have mischaracterized the
proposed project. :

Please contact me if you have any questions.

sincerely,
lany

g/@u i (e
lex Jaegerman

Planning Division DHrector

ce: Joe Gray, City Manager
Lee Urban, Director of Planning & Development
Mary Costigan, Associate Corporaticn Counsel
Rick Knowland, Senior Planner
Barbara Barhydt, Development Review Services Manager
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Rick Knowland - Inn at Diamond Cove, LLC conditional zoning amendment

From: Rick Kriowland

To: rw@dwimiaw.com

Date: 4fGF2008 4:43 PM

Subject:  Inn at Diamond Cove, LLC conditional zoning amendment

£ Alex Jaegerman ; Barbara Barhydt; Marge Schmuckal: Fenny Littell

Ron, I thought I'd give yvou seme quick comments on the Diamond Cove conditienal oning amendments
proposed by the Inn at Diamond Cove, LLC. that was submitied yesterday. With = tight time frame befare the
workshop, I'd like to give you the benefit of initial staff comments.

1. It was stated the wastewater flow data sheet was (o be updated reflecting the hospital building hut as a
stand alone document it falls short on details, Was there a report/meme that accompanied this chart? Is there
& narrative that explains how the sanitary waste generated by the barracks and hospita) buildings is to be
handled? (Remember this project was approved 20 plus years ago so it would be extremely helpful to have
written narrative of the existing sewer treatment system, where it is located, what type of system is it, the
capacity of the system and DEP license requirements). Does the applicant have a letter from the Maine DEP
regarding their review of this project?

2. Comments on text amendment to conditional rezoning of Ft. McKinley:

a. second paragraph; section "9a" appears o be the wrong refererence. We assumed the proposed text would
foliow under paragraph 1 of the original conditicnal zoning text documsnt.

b. The paragraph references "residential hotel condominiums® and then “residential condominiums”, Which cne
is it? Should choose which term you'd fike to use. Also the use should be defined in the paragraph.

¢. What is meant by the "the immediate attendant there to and that portion of the Cpen Space"?

d. The paragraph should reference that & partion of the dedicated open space shalt be used for the
improvernents noted on the site plan including a swimming poc! and the gazebo (food and beverage building).
Alse how do you deal with the the fact "open space shall be dedicated and reserved as such in perpetuity”
according to paragraph 1 of the original conditional zoning?

Gther questions/issues:

3. Will there be a separate conde association frem the Diamond Cove condo assodiation? I yes, what is the
relationship?

4. The paragraph references a separate lot for the hospital and barracks? Unless I'm missing something, this
seems unusual in that I don't believe the rest of Fort McKinley has separate lots for buildings. Please explain,
I'm not sure what the implications maybe for Fort McKinley as a planned unit development.

5. Do you have & letter of support from the Diamond Cove condo association supporting the proposal?

6. What changes will need to be made te the Diamond Cove conde documents in fight of this proposal?

7. A more detailed explaination of the on-site transportation methods for this project in relation to the
Diamond Cove condo transportation system would be appropriate.

8. Thare is & discrepancy betweer large size plan submitted and the smaller 8 1f2 inch by 1% inch site plan
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subrritted. Which one is operative? &lso the appropriate site plan should have a date on it so it can be properly
referenced. We will need an 11 inch by 17 inch copy of the farge plan.

5. The wriginal conditional zoning provisiopn was submitted but it was revised a faw vears agn so 'l get an
updated copy to yvou.

10 The density formula for the IR-3 will need to verified in terms of the number of existing dwelling units and
the hotel condos. You probably have plenty of land area but that calculation needs in take place,

11. A better graphic for the entire project would be appropriale. Perhaps & color aerial {11 by 17) labeling the
barracks and hospital location could be provided.

12. The original IR-3 plan for Diamond Cove clustered cormmercial uses near the ferry landing., This proposal is

& change from that plan so P'd suggest you have some type of explaination for this change including the the
autside improvernants such as the swimming poot and bar/food building.

13. T've not done an exhaustive review of the IR-3 zone development standards that track the policy
statements of the IR-3 zone. You't want to take a look at these relative to your project.

Ron, These are some very quick comments. Chviously the more detailed information submitted in an
application, the more complete review comments we can provide. We had initially discussed having one
workshop on this itern but there are significant gaps in the subemission so we'll see how the initial workshop
gues.

These comimients are focused on the zoning amendment itself and not on the development details of the
project.

As other review comments become aveilable, T will forward themn accordingly. If anyone on my <« list has
comments I've missed, please forward them accordingly.
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Rick Knowland - Inn at Diamend Cove, LLE roning amendment

Froser: Rick Knowland

T riw@dwimtaw,corm

Date: 471172008 8:23 AM

Subject: Inn at Diamond Cove, LLC zoning amendment

o] Alex Jaegerman ; Berbara Barhydt; Marge Schmuckal; Mike Murray; Penny Littell

Ron; As a follow-up to my Wednesday comments email, I've gone through our files and found a report preparad
by Oliver Associates dated June 2000 entitled "Wastewater Treatment Infrstructure Evalustion” which was
prepared for the Diamand Cove project.

If your team doesn't have a copy of this report I'd be happy to forward it to YO,
Regarding other comments on the conditional zoning application, I've received a comment regarding mainkng
parking for this use. Obviously there was & solution some time age for Diamond Cove but I believe It would be

important to refresh our memories on this issue and how the developer intends to address this, This wil]
undoubtediy come up in the review process.
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~ STATE OF MAINT
i._‘“% DEPARYMENT OF ERMVIRONMENTAL PROTECTION

H

JOHN ELLAS BALDACE
GovERNak

SDAVID B LY TELL
COMMBSINER

Iiay 21, 2008

RE. Great Dhamond Island Redeveloprnent Plan
Bear Sirs:

P amn getting many calls from {sland folks stating that the redevelopment of the double barracks is corsiderably
more extensive than that which was presented o me for analysis by Joe Laverriere of DeLuca Hoffmann
Associates in August of 2007, Although this public alarm is generally the norm for such projects, in this case | am
somewhat disturbed by the difference between what is being presented to me and what is actually being
proposed. So at this time | would like some very clear precise details on what you are intending 1o do.

In Getober of 2005 this Department generously renewed the license with a 35,000 gpd monthiy average instead
of the 40,000 gpd maximum because | was our assessment that meltwater and storm events were reguiarly
causing viclations outside of the licensees control. For exarmple, 2 5-yr storm evert (4.3 inches of rain within a 24
hour period) over the 34,500 sq.flsurface of the sand filter (assuming 100% inflow) would add 92,719 gallons -
roughly 2.5 times the treatment capacity of the systern. A modest storm event (1-inch of rain) would add 21,563
gallons in that day.

In August of 2007, Joe Laverriere of Del.uca Hoffrann called me and asked about using the OBL:. The island
redevelopment at that time, was confined {0 the double barracks (see attachment A). As Joe explained the project
o me, the building was tae be used for 20 residential condominiums containing 42 bedrooms. | asked for design
flows for both the existing and the proposed wastewater discharges and ihe flows submitted were based on the
foliowing residential occupancy: 6 single-bedroom residential units, 6 two-bedroorm residential units, and 8 three-
bedroom residential units (20 units containing 42 bedrooms). The Deluca Hoffman design fiows for the proposed
development were based on single-family dwellings, but were slightly understated as single-bedroom units may
only be reduced io 120 gpd per unit per the Maine Subsurface Waste Water Disposal Rules, 10-144 CMR 241
(601.2). The Del.uca Hoffman design flows show a 9,780 difference between the treatment capacity and the
existing development. My figures were similar, so, with the assumption that the 1,900 remaining feet of the 4,900
linear feet of sewer would be rehabilitated or replaced, it was my assessment that the development should not
cause viclations or flows in excess of the freatment capacity of the OBD system.

However, the City of Portland recently contacted me to ask if the treatment system has adequate capacity and
whether the renovated barracks may hook into the OBD treatment system. My answer was that, because the
barracks was confinuously a part of GDI phase | development, the Barracks may use the OBD, provided there is
sufficient estimated and actual capacity. My best professional judgment was still that, provided the remaining
1,900 linear feet of old tite was replaced/refurbished to eliminate to inflow/infiltration problern the systern had
marginally encugh capacity and the license would alfow it.

The City asked me if it was presented to me as a hotel or conde. This Department was still unconcerned because,
using the 10C gpd/bedroom design standard for hotels the design flows were still within the treatment capacity,
even when facloring in 9 employees within a 24-hr. period.

PROPOSED USES ASSOCIATED WiTH REDEVELOPMENT OF BARRACKS AS RESIDENTIAL
DESCRIFTION  |UNITS| ADF ADF 144 CMR | 144 CMR 241 COMMENTS
RATE |Tetal (gpd} 241 Total (gpd}
{gpd/unit) {apd/unit)
1 Bedrm. Residential 6 90 548 120* 720%[*144 CMR 241.501.2
1 Bedrm. Residential 6 180 1,080 180 1,080
1 Bedrmi. Residential B8 270 2,160 270 2,160
Totals: 20 3780 3,960
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F-Eon
1 Bedrm Hotel 8 100 600
2 Bedrm, Hotel 3 200 1,200
3 Bedrm, Holel 8 300 2,400
g Employeas? 15 135
{gusss}
4,335

Wow, according to Marybeth Richardson, it would appear that the proposal is indeed & hotel. According to floar
plans sent io me, there appears {o be a 62-seat glassed-in garden restaurant {reportedly, breakfast only 620 gpa
without employees) in addition te the 42 bedrooms. Furthermore, the former hospital (building #19) is also being
redeveloped into an additional 12 units (assuming the same ratio - 24 bedrooms), and an islander reports that the
proposal includes a swimming pool. If the hospital redevelopment mirrors the double baracks, with restaurant
{and poal faciiiies), there is liftle or no excess capacity beyand that built into the design flows. | haven't included
any calculations for the swirnming pooi(s). The daily backwash from the swimming pool filter(s) may be
substaytial. Draining the heavily chlorinated pool into the OBD would create overages (violations) and potentisl
treatrment problems. These factors in combination with storm events will likely push the licensees into
nencempliance on @ regular basis.

8o, | am concerned that development af the level proposed will push the timits just a little oo far, creating
violations of the license and making renewal difficult.

Pleage submil, in writing, your proposal 50 that | can provide an accurate analysis.
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GREAT DIAMONT ISLAND
WASTEWATER FLOWS TRIBUTARY TO OVERBOARD DISCHARGE SYSTER
WASTE DISCHARGE LIGENSE W008821-41-A-M

CURRENT LUEES

CESCRIPTHION UNIFS | ADF RATE ADF COMMENTS
GFD GED

1BEDROGH RESIDENTIAL UNITS H ] 180
2 BEDROOM RESIDEMTIAL UNITS 18 180 2,700
3 BEDROOM RESIDENTIAL UNITS 53 270 14,310
4 BEDROOM RESIDENTIAL WRITS 9 180 3,240
RESTAURANT {2 MEALS PER DAY) HOTE 1

SEATS 181 an 3,220

EMPLEYEES 18 15 270
SPECIL EVENT TENT (ASSEMBLY AREA)

AYG. NUMBER OF PEGPLE PER EVENT 100 2 20 HOTE 2
ADRIMIETRATION § MAINTERANGE BLDG. 2 240 480
MARINA,

FUBLIC SLIPS 3 an 9k HOTE 3
GIFT STORE

EMPLOYEES 2 15 11

I SUBTOTAT | 24720 GPD |

PROPOSED USES ASSOCIATED WATH REDEVELOFMENT OF BARBACKS {ZEE NOTE 4

DESCRIPTION UmTS ADF RATE ADF COMIENTS
GPE GPD
1 BECRCOM RESIDENTIAL UNITS [} =1t} 540
2 BEDRDOM RESIDENTIAL UNITS [ 180 1,080
1 BEDROCA RESIDENTIAL UNITS a 270 2,180
| SUBTOTAL [T )

TOTAL SEWER FLOW 28,500 GPO

ALLOWABLE | FLOW 3,000 GFD

TOTAL FLOW 31,500 GPL

AVAILASLE OBD SYSTEM YREATMEMT CAPACITY 34808 GPD
EXCESS CAPACITY 3,000 GPD

NGTE 1-BASED UPON INFORMATION PROVIDED BY JOHN HOWARD, OWNER OF DIAMONDS EDGE
RESTAURANT, THE MAXIMUM SEATING CAPACITY IS 161 FOR THE RESTAURANT AND BAR. THE
RESTAURANT HAG A TOTAL OF 15 EMPLOYEES SERVING 2 MEALS A DAY {LUNCH AND DINNER). THE
AVERAGE DAILY NUMBER OF MEALS SERVED (BASED UFON REAK MONTHS OF JULY AND ALGUST)
ARE:

100 PEGPLE AT LUNCH

160 PEOPLE AT DINNER

WOTE 2 - BASED UPCN INFORMATION PROVIDED BY JOHN HOWARD, OWHER OF DIAWMOND'S EDGE
RESTAURANT, THERE ARE A MAXIMUM OF 17 SPEGIAL EVENTS IN A FULL EEASON WTH AN AVERAGE
QF 100 PEOPLE PER EVENT. THE STAFF AT THE RESTAURANT SERVE THE SPECIAL EVENT ACTIVITY;
THEREFORE, SPECIAL EVENT STAFF ARE INCLUDED UMDER THE RESTALRANT,

HOTE 3.BASED UPON INFORMATION PROVIDED BY JOMN HOWARD. CWINER GF DLAMOND'S EDGE
REETAURANTWHILE PROVISIONS FOR PUMP-OUT ARE AVAILABLE FOR THE PUBLIC MARINA BLIPS,
THESE FACILITIES HAVE NEVER SEEN USED BY THE GENERAL PUBUIC.

NOTE 4-PROPOSED USES ASSOCIATED WATH THE REDEVELOPMENT OF THE BARRACKS RUILDMG IS
BASEDUPON INFORMATION PROVIDED BY DAVID BATEMAN, DEYELOPER OF PROUECT,




THE DEVELOPMENT OF THE
DOUBLE BARRACKS

¢ HOSPITAL

The Inn At Diamond Cove

Contidential -- Solely for the Use of
DCHA Homeowners
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und Introduction

Last September a survey was taken of the Diamond Cove Homeowners Association to determine what you
wanted the Board of Directors to focus on in the coming year. The number one ptiority, as ranked by the
majotity of the homeowners, was to “Develop A Plan To Deal With The Hospital And Double Barracks”.

Since that tme your board has spent considerable effort accomplishing this mandate, and is pleased to
announce that we do have a plan for your consideration.

This narrative will be one of two written communications you will receive from the board, and it will provide a
general outline of the development project, including the pros and cons, and our recommendation.

The second communication, planned to be distributed on June 1st, will include a copy of a legal document
necessary to amend our covenants to allow the development to proceed, plus a ballot for each homeowner to
cast, either in favor or opposition to the project. You will have approximately 3 weeks to cast your vote, and
duting that time, 2 seties of meetings, along with an email process, will be set up to answer any questions.

Thus is a complex project. It involves DCHA, the City of Portland, the developer, and all the agencies that
govern what takes place at Diamond Cove. As such, it will require your careful review and understanding of all
the facts so that you can make a thoughtful decision that is in the best long term intetest of Diamond Cove.

The developer has negotiated with the City of Portland a one year option to purchase the Hospital bui
and at this time there is no action for the DCHA. Present thinking by the developer is that the mo%ﬁ_ éoe&

most likely lend itself to a 3-4 unit residence.

Confidential -- Solely for the Use of 2
DCHA Homeowners



The Project - Double Barracks
Name: The Inn at Diamond Cove

Developers:  Hart Hotels and Chatles Deslauriers
=  Hart Hotels, Inc. is the developer, owner and manager of hotels and restaurants including the Four Diamond awarded
Portland Harbor Hotel. hitp;/ /wwww.harthotels.com/
= Chatles Deslauriers has been involved in the development of dozens of hotels throughout the United States and
Canada.

Owners Representatives:

»  Construction Manager: Portland Builders
*  Development Consultant: Bateman Partners, LLC
*  Project Asrchitect: David Lloyd A.LA
«  Project Engineer: Deluca Hoffman Associates
Joseph Laverriere
Concept: Create a destination condominium hotel operating for 6 month season

*  Renovate the Double Batracks up to 22 condominium units

*  Each unit sell will be able to participate in hotel rental program

»  Units projected to rent for approximately $350 per night in season.

*  Development Timeframe: Construction statrs this fall and projected to be completed for 2008 season
Services/ Amenities:

*  The lan at Diamond Cove will have its own swimming pool

»  The Inn at Diamond Cove will operate its own van service

*  The Inn at Diamond Cove will provide its own extetior maintenance

* 'The lan at Diamond Cove will have its own security service.

Confidential -- Solely for the Use of 3
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Double Barracks Project Description

» The proposed concept is based on a format which has been successfully used in
prior developments by this Developer.

¢ The double barracks building would be renovated to accommodate up to twenty
two (22) condominium units which could be placed into a hotel rental pool. _

« The property would operate as a destination hotel for a six month season each year
(May thru October).

e The plan for the renovated double barracks would provide a main entrance at the
rear of the building within the courtyard, framed by the two end wiags. An elevator
and entry element would be incorporated into a new addition at the center.

¢ Directly across from the entry courtyard (on a portion of what currendy is open
space recreation area) will be a new swimming pool and setrvice bar.

Confidential -- Solely for the Use of 4
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Architect Rendering - Double Barracks

Rear fagade facing away from the parade ground

Confidential -- Solely for the Use of
DCHA Homeowners
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Benefits To Diamond Cove Homeowners

« Revenue:

e Pr

-

-

At cutrent rates, the Inn will pay approximately $130,000 pet year in dues, if all 22 units are built, starting
upon completion. This tepresents 17% of total dues presendy being collected. Since the Ina will have its
own pool and van, thereby mitigating demand on our infrastructure. The additional revenue should
provide DCHA more flexibility in covering operating and capital costs.

The Inn will pay a negotiated fee for use of the administration building and/or gym for conferences ot
functions.

operty Values:
The Inn will market to upscale clients who could become future home buyers.
The relief on escalating dues should make properties more attractive to buyers
For those DC homeowners who wish to rent their units through the existing rental program, the
possibility exists that cotporate conference groups would find that to be an attractive option.
The matketing of the Inn will create more awareness of Diamond Cove
The elimination of an eyesore should enhance property values.

* Service Support:

The restaurant, marina, general store, and spa should all benefit from the existence of the Inn. They may
also find it beneficial to extend their season.

Additional leverage with Casco Bay Lines to improve schedules

The Inn may institute a private water transportation service available to DCHA residents

With wb&roﬁ security and professional management, issues with excessive, late night noise should be
mitigated.

Confidential -- Solely for the Use of 9
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Diamond Cove Homeowners Association must agree to the
following terms and conditions in order for the development
to move forward:

*  DCHA will allow the double barracks to exist within the association, and as provided for
in the declaration, as a condominium.

¢ DCHA will waive the previous unpaid homeowner’s assessments

o Monthly assessments for all units within the Double Barracks will commence July 1, 2008
(projected completion date) or upon the issuance of a Certificate of Occupancy by the
City of Portland, whichever comes first.

*  Any improvements requited on the waste water beds and related equipment will be paid
for, up front, by the developer. Subsequently, DCHA will reimburse the developer one
half of the cost, up to a2 maximum of $100,000, to be paid in equal installments over five
years. This reimbursement will start upon the commencement of the monthly
assessments. Both parties will work together during the construction phase of any bed
upgrades to insure that the work complies with all regulations and is competitively priced.

Confidential -- Solely for the Use of 10
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Requirements of Diamond Cove (Continued)

o DCHA will allow the use of the administrative building and gym to the Inn for functions at a
mutually agreed upon fee.

e DCHA will allow the Inn to be responsible for all exterior repairs and maintenance of the
double barracks, and will make a pro-rata adjustment to the monthly dues to teflect the value

of the work..
«  DCHA will cooperate with the developer with the issuance of local, state and federal permits.

+ Developer will install a swimming pool for the use of the Inn’s owners and guests on a portion
of what currently is open space recreation area.

*  Developer will operate its own van service to transport guests and owners around the island.
The developer will need City approval to operate the same. The Inn also anticipates operating
one or two stretch golf carts. The condominium unit owners will not be allowed to own or
operate golf carts without approval by both the City of Portland and the DCHA Board.

* Since the Inn will provide its own transportation and operate its own swimming pool, there
will be no rental fee assessed.

*  Developer will abide by all Design Review requirements, pay all impact and batge landing fees.

Confidential -- Solely for the Use of 11
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There will be more people at Diamond Cove. For example, if all 22 units ate
completed, there will be 66 more beds on the island. Existing homeowners
would be sharing beaches, tennis courts, parade ground, restaurant, general store,
with the additional people.

The net revenue gain could be reduced by up to $20,000 per year for the first 5
years to pay for DCHA cost shating of the waste water upgrade. This assumes
that the upgrade would cost $200,000 or more to construct, which it may or may
not. DCHA share is capped at a total of $100,000.

DCHA will be releasing all liens on the properties for past assessments due. The
current owner, The City of Portland, has indicated that it will not pay any such

assessments.

New assessments on the double barracks building commence upon completion
of the project ot July 1, 2008 whichever comes first.

Confidential -- Solely for the Use of 12
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¢ Tear Down

. Both buildings are designated as historic and therefore protected structures. According to
the Portland Code of Otdinances for historic buildings, the owner must preserve protected
structures. “All structures located in a historic district shall be preserved against decay and
deterioration by the owner who has legal custody and control. This includes preserving the
foundation, floor supports, structural members, walls, partitions, ceilings, roofs, fireplaces,
chimneys, and includes weather protection”.

. For demolition, a Certificate of Hardship from the City of Portland Zoning Board of
Appeals is needed. This requires that engineering studies be done, renovation estimates, 2
appraisals, market study, a public hearing where the applicant must make a clear case
showing that a delay will result in undue hatdship of a unique or exceptional character
which could not have been avoided. Undue hardship does not include financial loss. If the
condition of the structure is claimed to prevent reasonable use the applicant must prove
that such condition is not the result of acts of neglect by the owner or his predecessors in
title. As the City of Portland is the owner of the buildings only they can apply for a
certificate of hardship. Early estimates of several years ago for a tear down wete in the
$500,000 range.

Confidential -- Solely for the Use of 13
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Relevant Facts (Continued) _

e« Tear Down (Continued):

» Diamond Cove has few opportunities for additional revenue to offset rising costs. Once
torn down the potential dues from the existing lots within these two buildings will be gone.

It is unlikely that the City will consider tearing down these buildings; a.) reduce potential
for tax revenue, b.) historical preservation c.) the eatly estimates of several years ago for a
tear down were in the $500,000 range. Rather the City is more likely to transfer the
buildings to a developer, qualified or not.

¢ The movie theater and one of the officer’s quarter’s buildings were lost in recent years to
fire and vandalism. The double barracks and hospital buildings are the two largest
remaining structures of the original Fr. McKinley. A restoration will save a significant
historical structure and maintain the character of Diamond Cove.

Confidential -- Solely for the Use of 14
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Relevant Facts (Continued)

* Liability

DCHA is not, and never has been in the chain of title on these _uEr&me The
City Om Huoamba has claimed that it does not have physical possession, only

. While our attorney does not agree with the City’s Fn& theory, that
it may not be WQE liable for its negligence in the operation or maintenance of
these buildings, that does not necessatily prevent DCHA from being brought
into a lawsuit were someone to be injured in one of these buildings. Cost of a

legal defense would be significant.

Leverage

Perhaps the most important element of this proposal is the fact that DCHA
DOES NOT OWN THESE BUILDINGS AND THEREFORE HAS
ABSOLUTELY NO SAY AS TO WHO THE CITY OF PORTLAND
SELLS THEM TO. As we are not the owner of the buildings our goal is to
influence, rather than control, what happens to these buildings.

Confidential -- Solely for the Use of 15
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Conclusion
The goal of the board of directors was to determine what could be done with these buildings that

would be in the best interest of the Diamond Cove community. Recognizing our limitations —- we do

not own the buildings and cannot control who they are sold to or the caliber and quality of the
renovation, it is our belief that the development team and proposal achieve the goal you set.

v

v

It brings in new revenue up to 17% of our present total assessment.

It uses little of our infrastructure, is open 6 months (delete), and is fairly self
sufficient.

The Inn’s business model will attract guests who could be future buyers of property

It will be professionally managed. The owner/developer is substantial and has a track
record of operating quality projects. The owner’s consultant knows Diamond Cove
better than anyone else and therefore has less of a chance of not finishing the project.

We eliminate any potential liability related to someone getting hurt in one of these
abandoned buildings.

We improve our relationship with the City by working together to make this
successful. We increase the viability of the restaurant and the general store.

Confidential -- Solely for the Use of 16
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Conclusion (Continued)

In return, we will have to be willing to share some of our part of the island with an increased
number of people, something Diamond Cove was originally designed to do.

Having recently learned of the final details of the proposed project, the Board now feels it is the best
option available to DCHA. It allows the homeowners to have meaningful input into 2 project which
could improve the revenue stream and help maintain the existing infrastructure, help property
values, have minimal impact on existing infrastructure and eliminate a potential eyesore and
potentially dangerous situation which currently exists with the Double Barracks and the Hospital

buildings.

No one on the board has any personal financial investment or involvement in this development.
You, the homeowners, will ulimately decide by your vote if you want to see these buildings
developed as outlined. Again, the developer can still buy and develop these properties in a somewhat
different fashion without our approval. Your affirmative vote will allow us some degree of influence
over the final product.

Our by-laws require that 2/3 of the home owners cast an affirmative vote for this to be approved. A
NON-VOTE IS RECORDED AS A NEGATIVE VOTE. It is important that you participate in
the voting so that a decision that is reflective of the community’s true wishes is made.

Respecttully,
DCHA Board of Directors

Confidential -- Solely for the Use of 17
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city ol Portland., Maine Lend Use
Code of Crdinances Chapter 14

sec 1a-345 Rewv. 2-321-01

Sec, 14-145.12. Other regulrements.
Other reguiremenis include the Ifollowing:

{ay Offstreet parking: Off-slreet parking shall be required
as provided in division 20 (off-street parking) of ihis article.

(bhy Shoreland and flood plain management regulations: hny lot
or portion of a lot located in a shoreland zone as identified on
the c¢ity shoreland zoning map or in & flood hazard zone shall be
subject to the reqguirements of division 26 and/or division 26 .5.

{(c) Storage of vehicles: Only one (1) unregistered motor
vehicle may be stored cutside on the premises and not for a period

exceeding thirty (30) days.
(ord. No. 28-85, § 1, 7-15-85; ord. No. 15-92, § 13, 6-15-92)

_
DIVISION ?A3<:EET; ISLAND RESIDENTIAL ZONQ;:)

Sec., 14-145.13. Purpose.

The purpose of the IR-3 i1sland residential zone is to allow for a
planned unit development in a mannexr compatible with both the
natural and built environment, which provides for adequate
circulation and waterfront access, adeguate water supply for
private use and fire protection, and safe and clean disposal of
solid and septic wastes. The followling guidelines shall be
considered, among others, in establishing an IR-3 zone:

(a) An IR-3 zone should have a minimum land area of twenty
(20) acres;

(by A site for an IR-3 zone should be able to accommodate a
higher density of development by providing buffers from
surrounding areas on a substantially sized parcel for
which natural amenities are capable of being conserved in
a development plan for the site;

{cy IR-3 zones should not be established unless issues of
municipal services, including infrastructure, education,
and police and fire services and other municipal services
can be appropriately and adequately addressed;
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(d) The differences in scele and intensity o uses between
existing development and the 1R-3 zone, and the
cumulative impact on the overall density of lhe island,
should be mitigated by appropriate open space and buffer
areas; and

%%§ (e) The development plan should have the capability of
meeting the development review standards of section
14-145.16. See mext pajge,
(0rd. No. 29-85, § 1, 7-15-85)

Sec., 14-145.14., Permitted uses.

The following uses are permitted 1n the IR-3 island residential

ZOne:
(a) Planned unit development, including:
1. Single-family detached dwellings;

2. Single-family attached dwellings provided that new
construction shall be limited to no more than six
(6) attached dwellings per building;

3. Lodging houses, with more than two (2) but not more
than nine (9) leodging rooms;

4. Inns, provided that the total number of rooms does
not exceed fifty (50); -

5. Restaurants;
6. Retail businesses or services;
7. Campgrounds, excluding recreation vehicles,

licensed by the State of Maine Department of Human
Services provided that:

a. No tent shall be located within seventy-five
(75) feet of the perimeter of the site;

b. The land area of the site shall not be less
than the eqguivalent of five thousand (5,000)
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Sec. 14-145.15. Prohibited uses.

Uses that are not expressly enumerated herein as either permitted
uses or conditional uses are prohiblted.
(oré. No. 29-85, § 1, 7-15-85)

Sec. 14-145.16. Development review.

Tn addition to other applicable requirements, no development
shall occur nor shall any new use be established unless the
planning board finds that the final development plan for the site
is in compliance with the following development standards:

(a) Transportation: The development shall be designed
primarily with a pedestrian orientation to minimize the use of
and dependency on private motor vehicles. Appropriate areas on
+he sgite shall be designated, as necessary, for parking of
common service vehicles, golf carts oOr bicycles to serve the
transportation needs of residents and visitors. The internal
circulation plan shall also be coordinated with the existing
island street network to ensure adequate access for emergenc§
and service vehiclies.

A project construction plan shall be developed indicating
the anticipated number and types of vehicles such as
construction eguipment, supply-delivery and service vehicles
seeded for undertaking the construction of the project.
Documentation - shall be provided as to the proposed
transportation route such as roads, plers, beaches, sand bars
and the impact of comstruction related activities on the

routes.

The development shall not have a substantial adverse
impact on the capacity of exieting island docking facilities.
The developer shall demonstrate that an adeguate water
transportation system, including docking facilities, exists or
will be provided.

(b)y Solid waste: Adegquate provision for off-island solid
waste disposal shall be demonstrated such that the impact on
municipal solid waste disposal is minimized. 2 development
chall incorporate methods such as the following to reduce the
amount of sclid waste generated by the project: compaction and
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reduction 1in waste volume, recycling, incineration oy bajer
systen, and private collection and transfer to am off-island
location. It shall be demonstrated that there will be no
significant environmental impacts from the solid waste
disposal system. '

(¢) Sanitary waste: All sanitary waste from the development
shall be disposed of by a public sewer, private community
sewer system providing at least secondary Lreatment, or
subsurface sewerage system, in compliance with federal, state
and local regulations. The developer shall demonstrate that
the project will comply with all applicable federal, state and
local water guality and groundwater standards.

{d) MWater: The proposed development shall have sufficient
water for the reasonably foreseeable needs of the development
and shall pot cause an unreasonable burden on exlsting water
supply nor adversely affect groundwater resources. Unless the
development is to be served entirely by public water and
secondary treatment sewer systems, the determination of
compliance with this provision shall be based upon one (1) or
more comprehensive groundwater analyses and reports prepared
by gualified professionals and including assessment of current
groundwater aquifer conditions, the impact of the proposed
development on the groundwater aguifer, and recommendations
for mitigation of potential impacts caused by the development .

(e) Shoreland areas: The development shall preserve the
natural features of the shoreland area by minimizing the
disturbance of existing vegetation and slopes, avoiding
development in areas subject to erosion and sedimentation, and
conserving scenic views and vistas to and from the site.

{(f) Environmentally sensitive areas: The development plan
shall preserve significant resources of the site by
integrating open space into the development plan and by
conserving such features as scenic vistas, historic man-made
or natural features, existing vegetation, wetland areas,
shoreland areas, ground water, natural wildlife habitat, and
recommended or registered State of Maine Critical Land Areas,
as well as other epvironmentally sensitive areas.

(g) Recreation and open space: All open spaces on the site
shall be functiorally integrated into the development plan by
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virtue of such features as passive and active recreational
opportunities, accessipility to residents, preservation of
natural site amenities and resources, orientation to achieve
energy conservation or solar access, Use€ as = buffer between
housing <¢lusters and Lo screen the development {1rom
surrounding areas.

(hy Financial and technical capability: The applicant shall
demonstrate sufficient financilal and technical capability for
undertaking the proposed project. Financial capabllity shail
include a cost estimate of the proposed improvements, proposed
construction and permanent financing, and terms of sale oxr
lease of dwellings and commercial space. Technical capacity
shall include the experience and expertise of the developer in
implementing projects of similar scope.

(i) Environmental impact analysis: The applicant shall
develop an envirommental impact analysis i1ncluding an
inventory of existing enviropmental conditions at the project
site and in the surrounding area with an assessment of the
development's probable impact upon the envircnment. The
inventory shall ipclude such rescurces as alr, water quality,
water supply, surface water and shoreline, geclogy, soils,
topography, wildlife, botanical and aguatic, including rare
and endangered species, historic, archeclogical and aesthetic.
The analysis shall include the direct and cumulative adverse
impacts of the project on these resources. The analysis shall
also include what steps the applicant proposes to take to
identify and minimize advexse environmental impacts durilng
construction, management and use of the property and whether
there are alternatives foxr the project which would decrease
the impact of the development.

() Development phasing: 1T the project is to be completed in
phases, the applicant shall indicate the schedule for
completing and implementing infrastructure improvements as
well as other improvements, agreements OT services required
for compliance with the development standards of this section,
planned unit development standards, and site plan and
subdivision review reguirements.

(k) Emergency services: The development shall not place an

unreasonable burden on the ability of the city to provide
police, fire and other emergency services.
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CONDT{ONS AND RESTRICTIONS

whe following conditions and restrictiong are imposed by the
ciey of portland (the Cityl en Diamond Tove neeoclates [the Dwner)d
as conditions ef the rezcniny of the propetrty described en the map
attached hereto {the sremises) Frok the R-7 Residential tone to the
$R-~] Ipland nentdential Tane:

1, bDevelopment limited. The develtopment, use and OCCUPANCY
of the Premises shall be TTwited to one hundred thirty-four {134)
dwelling unlts and other permitted uses, nhd uDes BCCESERLY thereto.
Excepk for the remonstrustion, reacvation snd repalr of existing
buildlngs and structures, and the ronsttuction of minor additloens
and improvements thereto, there ghail be ne construction or
development of any new principal bullding or structufe oh the
premises. All portlons of the rremises igontified on the map &ttached
horeto es open spoen ohall be detleatnd and reserved as such in

perpetuity.

%, Completion of develooment, The development of the Prenises
ao atorosaid shall be sabstantially eompleted within three {3) vears
atter the iosusnce of all 1icenses,; permits and approvals reguired
end reguiring final action by any administrative agency, woard or
commisoicon, ineluding bubt not 1imited to suhdlvision, slte plan and
gite location ef development approvals, hbut not ineivéing bullding,
pilumbing, electrical or similar oeermits, which licenszes, peralts and
approvals shall hercafter be dillgently pursued; provided, however,
that the time for performance hereunder shall be extended for the
time during which performance 1s dolayed hy reasond wholly beyond
the Owner's contrel, including but Rot limited to strikes, loek-
putn, labor disputed, inabillty to procurec materials, fallure of
power, Tints, war, {nsurrection, administrative or judicial delay
and simitar ressons, hut not tncluding financial hardship or bugingss
conditions; proviéed, further, that the Planning Board may, after
notice and hearing, extend the time for performanct hereunder for up
to ohe (1) additlenal year if it finas that nubstantial progress has
been made toward completion, and that there Ly a reasonable likelihood
of substential completion wlthin the time as extended,

9. w™nintenance of sbreets, wolks and londings. ALl ctreets
and wayo, walks and pedostrian rights of way. and landings. floats
and docks on the Promlses, Including hub not Yimiced to those teo
which the public has a right ol sceess, shall he kept reasonably
safe mnd passable at 21l times, including but not limlited to the
off-sooson or winter months, snd at the Owner's cwpense; provided,
howewer, that the Ciky may, from time to time, deslgnate such arces
a8 need not be hept clear af iee and nnow when or where. in lts
opinion; the public health, safety and welfare do not reguire tt:
proviaed, Further, that in the event that the Dwner fails toperform
any obllgation hercundenr, the City may, after giving actual natice
Lo the Owner and a reasonable time to perform, enter upon the Premises,
or any portlen thoreot, and take such reasonable steps, Inclpding

{44
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Lyt not limitzd to the exercise of self-help, &5 to it may seem
mecessary of appropriate to perform the same, the eost of which shall
be peimbursed in full by the Qwner upan demand.

£, Malntenance of wurilitles. B11 wtilltles and related
infrastructure and lmprovements on the Premiaes, including but not
1im!ted to water, power, communicptions, Bewsrs and dralns, surface
drabnage ways, ktreet lightn ond hpdrents, gshall be kept fully
operational and in good repalt at ail times, tneluding but not llaiced
te the pff-season or winter months, &and &k the Owner's expense;
provided, however, that In the event that the Duwner fails to perform
any obligation hereunder, the Clty may, sfter giving actual notice
to the Ouner and & reasonable time to pertorm, enter upon the Premises,
cr mny portlon thereof, and teke such reasoneble nteps, including
but not limited te the exercise of self-help, a¢ to It may scew
nocessary of approptlate to pecform the same, the cost of which shall
be reimbursed in full by the Duncr upon demand.

. Disposal of sanltary waske. &1l sanltary waste generatend
on the Promises shali oe collected sné éisposed of on the Tremlseg
by means of & community sewer andé ppecondary treatment system which
complies with 2ll applicable fodersl, state and locel regulotions,
apd ot the Dwnpr's o¥pERsco,

§. Disposa® of solié waste. Al solid weste generated on the
premices shall be collected and disposed of on the meinland or if,
in the City's epinion, tt would not create an onreasonablne buirden
thoreon, at & municlpally-operated lsland solld waste divposal
faeility, in & manner which mects all applicable federal. state and
local reogulrements, ahd at the Duncs's expense.

7. Fire protection, poblic safety and emergency services,
pefore occuparncy of the Premises, or any portion thereol, the Owner
choll, at its own expense, provide to the City:

te] a fully ocgoipped "Ooint  truek?”, gso~called, or its
coquivalent, fsr fire protection purposes, which vehlcle,
whethet mew of used, shall conform te City specifications
ané be leased to the City under & written net lcase-purchase
agreement in a form mutually satisfactory to the patties
and upon commetcially reasonable terms, at the end of which
lease torm title to said vehicle shall he transfocrred to
the City free and clear of all liens and ehcumboLances,
and at ne additional charge:

{b} & fully eguippad multi-purpose truck van, for pubtic safety
and emcrgency purposes, which vehicle, whether new or used,
shall conform to City specifleatlaons and be leased to the
City for its useful life under a writton net leoase agrensnent
ina form mutually satisfactocy to the parties and providing
for, among other things, annual leasc payments In the
smount of one dollar ($1.00); and
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fo} a building or woiléings, or portlenz thereof, suitably
loreted on the Tremises, for germanent wmalntenence and
storage of sald wehiclea and related apparatus  and
cqulipment , and houvslng of &t leest two [ Cliy personnel
associated therewith, which faeillty shall conform to City
speclfipationg and be lessed to the Clty wvnder a nlnetye
nine (8%) wyear written net ilease sgreesment s @ form
mutvally setisfactory teo the parties and providimg for,
among other things, annual Jease payments in the amount
of one dollar ($1.00), and delivery of possessien on a
“tura-kev® basis.

Ypon the City's oococupancy of said faeility, the Owner shall, et ks
own cxpense, provide at ell times therecafter a number, not to excecd
two [2), of gualified private personncl cgual te the nomber of City
porsonnel then assigned thereto, which private pecsonmnel shall be
on the Premiscs and available at all timen on an en-cell baeis to
zscist sald ©lty personnel in the rendering of fire protection,
public eafety and emergency services on of to the Premises; provided,
however . that nothing herein shell econstitute any representation or
commitment by the City to provide any particular level of staffing
or servieesn, Eaid private personnel shall be trained and egulippsd
for such purposes by the City snd at jts expende, and shall be uvnder
the directlion and supervision of authorized City personnel at all
times while so enhgaged; provided, however, that ln no cest shell
gald private personnel be deemed agents or employees of the Clty for
any purpose, including but not limited to workers® compensation,
unemploynent compensation, tort elaims 1llebility and collective
bargalning: provided, further, that notwithstanding the foregoing,
in the ovent that the Clty is held liable for any claim arising out of
or relating to any actions of said private prrsonnel, which actions
were pot pursuant to and consistent with the directions of autherized
City persennal, the Dwner shall indemnify and ssve fofcver harmless
the City from and against amy and all soch claims.

B. Water transportation service. The Duwner shall use lts best
efforts to secure Lrom the Casco Nay Island Transit District year-
found common carrier water transportation serviece to, from and betwean
the Portland waterfront and Diamond Cove via a suitable docking
facility on the Promlses and on a schedule to be established by the
carrier based upon passengni demand; provided, however, that in the
evant that such service is or at any time beeomes unavailshle, the
Owner shall, at its own oxpense, provide an eguivalent dlternative
to stch service, subject only to the approval thereof by the Publie
Utilities Comminsion, of such other regulatory authoriby having
jurisdiction thereof.

g, TNnstrictions on motor vehicles., Txcept for vehicics used
primsrily for conntruction, maintenance, serviee and the common
transportation of goods and possengers, and fire protection, puhlic
safety and emergeney vehicles, no motor vehicles, a8 foflned in 25
M.R.%3.h. Section 1(7), but including snowmobiles, shall %o onerated
or stored, temporarily or otherwise, on the Premises.
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106, Applicabllity of peher laws. The development; uae and
pocupancy of the Premises ohall be subject toO all other zpplicobte
laws, ordinancts, regulotions and roguirements of the Clty as they
may from cime to time EBRiISt. and neleher these nonditions ot
restrictions not the perfermance of any obligation horeundni shall
constitute complianen cherewith of prevent the enfercement thereof .
any wiolation nf which shall alse conntitute a breach of those
conditions and restrictions, any hreach of which shall also constitute
a wiclation of Chapter 16, Article TEI [*oning) of the Portland City

tode.

11. Buccessors bound. These conditions and restrictlons shall
bind the Owher, |ts SUCCRESOES and agsiqnes, of or to the BTremises,
sr any partion thereof or any interest therein, Including but not
1limitnd to any secarity lnrerest, and any person in ponsession or
potupancy of the vromises, of any portlon thereof, and shall lnure
to the benefit of and be entorceable by the City. The Dwner shail,
2t itS Dwn cyponse, record a copy of these conditions and restrictions
in the Cumberland County Registry of bheeds, and shall, by deed,
covenant, declaration of condominium ar other recorded or recordable
instruments, &5 sppropriate, ensure that these conditions and
restrictions are cnforceable hy the City against all such suCCesSsors,
assigns and persons. Nething hernin shall be deemed to limit the
uwner's right of alienability of the Premises, or any portion thereaf,
subjent tO these conditions and restrictions, which condltlon: and
recerictions shall run with the land and be binding upen the Duner,
ire successars and assigns, as their intetests may appeat.

19. Ho relianze or ectonpel. MNothing in these conditions or
restrictions shell constitute any representation or commitment by
the City to retain the zoning classification af the Dromlsen, or
chall entitle the Duner te rely thereon for any purpose, Of shall
eatnp the City from any future rezoning or exercise of other authority
W respect to the Premises. Wothing heseln shall he deemed to
pr lude the Dwnef from potitioning the City For any future rezoning
of :he Premises or other property in the viclnity thereof; provided,
howevat, that nothing hernin shall conmtitute any rentesentation or
commitment by the Clty to grant such a petivion or otherwise act
thereon.

13 pregch., In case of any broach of these conditlons and
restrictlons, ang oxcept as otherwise hereinbefore provided. the
city shall, after giving written notiee to the Ouner and a reasonable
rlme to gure not to exceed oix (5] months, refey the same to the
planning Board, which shall, after notice and heatrinn, make a
recommendation to the City founcil whether to rerone the Premicses,
ar any portien thereof, which reaommendation shail be adlvisory only.

18. meclatation of invalidity. 1n the event that these
conditions and rostrictions, or any portion thereof, are docliared
inealid for any ceason by a court of compatent juriedictien, the
City shall invoke the came procedure as hereinheofore provided for
breach of thene ronditions anfl restrictions. -
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15. memcéicns not lmpalved. We failure of delay by the Cigy
to anforce any of these conditions snd restrictions shall impaic any
remedy zvallable For breach hereof, or constitute s walwer of or
sequiescence in any breach hezoof, the remedies for which shall be

cumulative.
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From: “witiiarn d robitzek” <wroblizek@bermansimmons coms
Fa: <rwk@porlandmaine gov>

Diate: BAGFZ008 $48:19 AM

Subjsct: inn at Diamond Cove Project

Rick,

Atlached are twe documents. The Word document is the DIA's proposal for
additional language regarding fransportation and enforcement. There are
good reasons, which | will be glad to share at the upcoming Workshop,

for every slement included in this proposal.

The scanned decument is intended to correct a statment made by Ron Ward
in his recent letler to you and a statement by Mr. Baternan that the

so-calied Audubon Agreement only affects Phase Il Ron apparently
rristakenly sent you the wrong agreement as an attachment 1o his lefter.
Fam including the Agreement and Amendment referred io at the last
Workshop regarding the legal interests of third parties in varicus

aspects of the Phase | develepment, including the issue of

transportation.

i questions, please cali my celi, 212-7709. 1 did not have Penny's
email ang would appreciate your forwarding this to her.

Thariks,
Bitt

William ©. Rohitzek

Berman & Simmons

129 Lishon Street

Lewiston, Maine 04240

(207) 7B4-3578

Assistant Amy Christiansen x218

-----Otiginal Message. -

From: Berman/Simmons [mailo; Berman/Simmons]
Sent: Thursday, May 08, 2008 7:18 FiM

Te: william: d robitzek

Subject: Scan

This scan has been sent from Konicad.

This message is intended for the use of the individual or enlity to which it is
addressed and may contain information that is privileged, confidential and exempt
from disclosure under applicable law. if the reader of this message is not the
intended recipient, or the employee or agent responsible for delivering the message
to the intendad recipient, you are hereby nolified that any dissemination,
distribution or copying of this communication is strictly prohibited, If you have
received this communication in error, please rotify the sender at once.

] <mec@portlandmaine.gov>, "Ronald Ward" <rnw@dwmlaw.com>




AGREEMENT

This Agreement is entered inko thisz _J&ggi day of March,
L28% by end between Dismond Cove Arigociates, of Poertland,
Maine, Maine Audubon Society, of Falmouth, Maine, Conservabion

Law Foundation, of Boston, Massachuselts, and Islang Institute,
of Rockland, Maine.

WHEREAS, Dlamond Cove Aszoclates {hereinsfter "BCAYY hasg
proposed & residential amd commercisl development for property
which it owns on the northerly portion of Grezt Diamond Island,
Portland, Maine; said development congisting of 134
“rondominium® uni¢s and 5 commercial amad 2 recreabinnal
buildings {said “condominium” units, commercial snd
recreational buildings being Phise I of the Project) and Yo
single family house lots {(gaid house lots bBeing Phase II of the
project}: and

WHEREAS, DCA recelived Site Location of Development Law
spproval {(hereinafter "Site Location Order®} for Phase ¥ of the
project from the Maine Department of Eanvirenmental Protection
{hereinesfter "DEP*)} on December 10, 1986: and

WHEREAS, DCA received approval {hereinefter “Waste
Discharge License*} for the discharge of 40,000 g.p.d. of

wastewater from Phese I of the project from the DEF on December
10, 1898&; and :

WHEREAE, DCA has applied to the DEP for approvel of Phase
Il ¢f the project under the Site Locztion of Pavelopment Law
and =aid applicaticn has been tsbhied: and -

WHEREAS, DCA has applied to the DEFP for an amendment to its
existing Waste Discharge License to provide for an incremental
discharge of 8,500 g.p.d. of wastewater associated with Phzse
1Y of the project; and

WHEREAS, DCA has applied to the United States Environmental
Protection Agenty {hereinafter *EPA®) for a Mational Pollutant
Discharge Elimination System (hereinafter “NPDES") permit te
serve the project; and ’

WHEREAS, the EPA has issued a2 draft NPDES permit, dated
December 7, 1988, which draft permit would authorize z fFlow of
40,000 g.p.8. treated to & “zern fecal coliform™ standard from
Phage I of the project; and

WHEREAS, Meine Auvdubon Society., Conservation Law Feoundation
and Islznd Institute are concerned about the environmental
impacts of the wastewater discharge from both Phase I and Phase
17 of the project and have copposed issuance of the NPDES
permit, as drafted, as well as the E.500 a.p.d. increment to
the Waste Discharge License; and
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T b
. wwEREAg; LA desites to aveid the conbinued pposition of
Meine Audubon Sowisby, Conservation Law Foundation and Island

Iasktitute ko the. issuance of the NPDEE parmit and the 8,500
g.8.4, incremgntal wasteowatar discharge: and

WHEREAZ, Meine hudubon Society and Island Institute are
cenCerned sbout a variety of non-wasbewater r¢lated issues
associated with both Phese I and DPhase 11 of the project
including but not limited to the capacity of DCA to complets
the preject in & manner which will £it harmoniously inteo the
anvirzonment withoutr adverse impacts on the wisusl

characteristics, historic values and unusual natural sreas on
the Island; and

WHEREAS, DCA desires to avoid the continuaed opposition of
Maine Avdubon Sociefy and Island Institute to Phase I of the
project ag that oppositien relstes te s0Me Don-wasStewster
related issues.

HOW THEREFORE: In consideration of the mutual covenamnbs

and promises set forth in this hgreement, the parties agree as
follows:

A, Westewater Pischeros

1. DCA will permanently withdraw its application for an ¢
8,%00 g.p.d. increment to its existing Waste Discharwe Licensze

2, DCA wili take all necessazy steps to amend the draft
HFPBES permit, dated December 7, 19BH, to provide that:

2. The pipe carrying wastewster from the Ereatment
facility shall enter Pleasant Cove at the
northerly end of Grest Dismond Island znd run
northeasterly to the approzimate center of the
Greet Diamond Island--Cow Island Chennel and
the point of dischsrge, provided that the point
of discharge shall not be in less than 10 fee:
of water at mean low water,

b. The 40,000 g.p.d. flow shall be measured as =z
weekly average (Z80,000 gel. per week) rather
than 2 monthly average . It is the intent of
this provision to sherten the pericd of time
over which the discharge is averaged. It isg
not intended that this change result in a
reduction in the number of dwelling units and
commercial establishments now permittéd by the
DEP as Phasze 1.

-




3. ﬁCA will take 31l necessarv steps to amend its DER
Wagte Discherge License to provide thag:

#. The pipe carrying wastewater from the treatment
facility shall enter Pleasant Cove at the
northerly end of Grest Diamend Island and run
northessterly o the approzimate center of the
Greatb Diamond Island-~Cow Esland Channel and
the point of discharge, provided that the point
of dizcharge ghall net be in less than 19 feet
cf water at mean low water.

b. The 40,000 g.p.8. flow shall he measured as =
weelly average {280,000 gal, per week) rvathar
thsn a monthly average. It is the intent of
this provision te shorten the pericd of time
over which the discharge is averaged. It is
rot intended that this change result in a
reduction in the aumber of dwelling units and
commercial establishments now permitted by the
DEP as Phase I.

. The wastewater discharge limitation for fecal
coliform bacteris shall be the same “zerd fecal
coliform® provided for in the NEDES permii,

d. DCA zhall be & gusrantor of the Diamond Cove
Homeowners® Association capital reserve sCcount
for repsir, msintensnce and reconstruction of
the wastewater treatment facility. The dollar
amount toc he guaranteed in suech account zhail
be as determined by the DEP, DCAh's cbligations
a8 & guarantor shall extend for a period of 20
years from the date of completion of the
wastewater treatment facility.

4. JIndependent of the Waste Discharge License, DCA shall
be & guarantor of the Diamond Cove Homeowners® Association
capital reserve sccount for repair. maintenance and
reconstruction of the wastewater Creatment facility., 7The
dollsar amount to be guaranteed in such account shall be as
determined by the DEF. DCA's obligations as & guarantor shaill
extend for s period of 20 years from the Gate of completion of
the wastewater treastment facility.

5. The total combined fleow from Phase I and Phase II wof
" the project shell not ezceed 40,000 g.p.d. and DCA will not
petition any state or federal agency to imcrease its wastewater
discharge shove 40,000 ¢.p.d. The combined flow frum Phase I
and Phase II of the project shall not sxceed the "zero fecal
coliform® lewvel. This Agreement is not intended to limit DCA's
rights &¢ miz Phase I and Phase II wastewater provided that
government approvels ére obtained. Accordingly, DCA reserves
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the“xigh% Lo amend its DEP waste dischazrge license and the
HEDEE permiit, a3 drafted or as finally issued, %o provide for
comingling of Phese T s2nd Phase 11 washewaber.

6. DCA will take all nNECessary steps to amend its Site
Location Order to veflect the change in location of the waste
discharge pipe to Plessant Cove,

7. DEAE will take all hecessary steps to obtain a submerged
lands lezse from the Buresu of Publio Lands of the Maine
Ugpariment of Conservation and an Army Corps of Enginesrs
permit for the discharge pipe location at Pleasant Cove.

. HMaine Audubon Society, Conservatios Law Foundation and
Island Imstitute will not oppese final issvance of the draft
HEFDEE permit, dated December 7, 1286, as shove asmended, and
Maine Auduben SBociety and Conseyvation Law Foundation will
inform EPA that they agree with issvance of the WEDES permit as
amended. Maine Ruduhon Bocieby, Conservetion Law Foundation
and Island Institute will not oppose a State of Maine
certification, under Sectiom 401 of ¢he Clean Water Ackt, that
the NPDEE permii., as above amended, will be in accordance with
applicable state laws. Mzine Audubon Society, Conservation Law
Foundation end Islend Ynstitube will not appezl,
edministratively or to the courts, any aspect of the WPDES
permit as above amended or the Section 401 certification.

8. HMaine Audubon Bociety, Conservation Law Foundation and’
Islznd Imstitute will mot oppose the above amendments to the
Bite Location Order and the Waste Discharge License, and Maine
Auvdubon Bociety and Conservation Law Foundation will inform DED
that they agres with issuance of the Order and the License ag
above amended. Maine Audubon Boclety, Conservation Law
Foundation and Isgland Institute will net oppose issuapee of the
Bureau of Pubiic Landg submerged lands lease znd the Army Corps
of Engineers permit for the relocated waste discharge pipe, anad
Maine Audubon Society and Conservation Law Feundation will
inform the Bureau of Public Land: and the Corps of Engineers
that they agree with issuance of the lezse and the permit.
Meine Auvdubon Society, Conservation Law Foundation and Island
Institute will not appeal, administratively or to the COUrts,
the amendments to the Site Lecation Order and the Waste
Discharge License or issuance of the submerged lands lease or
the Corps of Engineers permits.

1¢. The parties to this Agreement understané that
processing by state and federal agencies of the above permits,
emendments to permits, and leases may delay DCA's having a
complete snd finally licensed wastewater treatment fecility.
" The parties also recognize that DCA intends to have a system
for disposing of wastewater in place by June 1, 1089,
Therefore, if it zppears on April 1, 1889% thaf{ the necesgary




gevernmantal avtherizations for the wastewster discharge will
not be issued to DCA before June 1, 188%, Maine Avdubon
Society, Conservation L.aw Foundstion and Island Institutre EGTEe
BoL to oppose DCA in obtaining » temporary waivesr {intended to
lazt not more than 1 year: from the Maine Department of Human
Services for the use of holding tanks. Maine Audubun Society
and Conservation Law Poundation will inform the Department of
Human Services that they agree with issuance of such s waiver,
DCA agrees Lo use zzid holding tanks only until suech time sz it
may legally discharge the westewstes.

1i. In the event that the state and federal agencies, or
any one of them, responsible feor issuing the above descrihed
permits, amendments Lo permits and lerses decline to do so and,
ag a consequence, the oblectives of this Parg A cannot be
epcemplished,. then the obligatiens of the parties under this
entire Agreement shall become null and void,

B. Copperation in Reoiication

BCA will cooperste with Maine Avdubon Soniety and
Conservation Law Foundation in efforts they undertske to have
sther wastewster trestment facilities creplicate the "zerc fecal
coliform® dischares svstem by making available to saig
organizations engineering and performance gata for the DCE
wastewatery trestment fagility,

€. Densivy

BCA agrees to 3imit the totel number of single family
dwellings, including "condominiums® and single family houscs
{house lots) hut nok including curcently approved commersial
#nd recreaticonal uses, to not mare than 173 and sgrees to geal
an smendment to its Bite Location Order to reflect such &
limitatien. This Rgresment is not intended to limit bCh*sg
rights to determine the miz of "condominiums® and eingle family
éwellings (house luts) provided that governmant approvals are
obtained; provided, hawever, Lhat DCA agrees that no single
family dwellings will be constructed on loks 15, 33, 24, 3% apd
36 on the Phase II plans on file at the DEF and further agrees
to use the more westerly building window on lot &0 on 5&8id
plang if s3id lot is developed. DCR agrees to ?ake all
necessary steps to obtain an amendment to its Site Location
Order to reflect such a limitation and further agrees te place
permanent deed restrictions on lots and other iand aress which
are not finslly approved for development by the DEP or & court
of competent jurisdiction. DCA agrees that not more than 40
gwelling units will use subsurface waste disposal,

B
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1, DA agress bo provide proespective purchasers of
foondeminium™ units ang single family house lobts with copias of
the Declaration of Covenants and Restricticns snd copiles of all
iocal, state and federal licenses. DCA will seek o have such
& vondition plesced in its Site Losoticn Srday.

. Ressrval

The Haine Audubeou Secciety, the Congservabion Law Foundatian
and fsland Ingstitube reserve the right to obiact to and appasl
any and all issues that may srise during Site Location Law
Phase 1Y comsiderstion by the DEP and BEP that are not
gipressly dealt with by the covenants in this Agreement .

H. Inteavagion: Contract: Autherization

1. This Agreement coatains all of the agraement af the

parties, and any prior arrvangements are hereby terminated and
superseded,

2. The termg of this Agreement sre conbractusl and not 2
mere recital.

3. YTha signatories hereto represent that they are duly
suthorized to sign this hAoceement.

The partiex agree thet the terms of this dgreement shzll be
interpreted accerding te Msine law amd that an action to
enforce this Agreement may be brought inm a Mains court of
competent jurisdiction.

The parties recognize that this Aoreement reguires actions
with respect to third parties, such as government agencies, the
Diamend Cove Homeowners Asscciation and Great Diamond Isiand
residents. The parties also recognize thet breach of many of
the terms of the Agreement will result in irrevocable hagm,
harm that is difficult to assess, andsor harm that is diffieuly
to measure financially--this ig particularly true with respect
to environmental harm. Thus, the parties agree that in most
instances specific performance is the apprepriate cemedy for
any breach of this Agreement.



In zbme instances, however, specific performance may not be
aideguate te fully remedy the havem created by & breach. n this
situsticn, in addition ko The remedy of specific performancs,. =z
partty harmaed by the breach mav sesk sther legal and eguitrable
remedias,

If specific performance will mot in amy way renedy havrm
created by s breech, the parties sgree that specific
rerformante is not the appropriste remedy for breapgh. In Ehis
situation, the psrties agree that & party hatmed by the hreach
may geck obther legal and eguitable remedies.

The perties 2120 syrse that the breaching Farty will not
challenge specific performancs aE » remedy for bthe hzeach,
uniless specific performamce will in no way remsdy the harm
caused by the breach.

The parties te this Agreement agree that the contents of
this Agreement may be made public once it i= signed.

This Lgreement is binding on the successors in intersst snd
ayzigns of the parkies. .

IX WITNESS WHEREOQF, the undersigned have set their hands
thisdeds Mday of March, 138%. i

Davit Batemah.—Fartner

MATNE AUDUBON S0CIETY

By }(;““;““"Ri ;Z“éé%mfZ”

Karin Tilberg, Esg. 67
Attorney

CONEERVATICN LAW FQURDATION

By /d;?;fébrdyigitgzzﬁwdr?kpm

Rttorney
(W@NSTIT??E )
By: Lo, vﬂkih—am—w
Phifip Cokkling (

Ezecutivaiblirector

Ligsp
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RMENDMENTS IO AGREEMENT

The Agreement, daked Mareh 2, 183y, by and between Diamond Cove
Assoclates, Maine Audubon Seciety, Conservatbion Law Fouvndation
and Island Institube is amended as Ffollows:

F.l ¥ 2: WHERERZ, Diamond Cove Associates {hereinafter CLHIAT S
hag proposed a rezidential snd commercia?l development on
approximately 198 acres of the property which it owrg on the
northerly portien of Gregt Piamond Island, Portland, Maine:
s2id development censisting of 134 "condominium® units and &
commercial and 2 recreational buildings (said “condominium”
unite, commercial and recreational buildings being Phasse I of
the project} and 7o single family house lots {s2id house lets
being Phase IT of the project): and

F.l ¥ 2: WHEREAS, Maine Audubon Socliety, Conservation Law
Foundation snd Island Institute are concermed about the
environmental impacts of the wastewater discharge from beth
Phase I and Phese IT of the project and have Cpposad issuance
of the NPDES permit, azs drafted, as well as the 8,500 g.p.d. ar
any other increment to the Waste Discharge License: znad

F.3 4 3 ¢ The wostewater discharge limitation for feeal
celiform bootaris shall be the same “zero fecal coliform®
provided feor in the December 7, 1988 draft HPDES permit .

F.2 % 4 2nd sent.: The dollar amount to be guzranteed in such
account shall be sufficient ts cover the repair, maintenance
ant reconstruction cosks of the wastewater treatment facilicy
adjusted for inflaticn as determined by the DEP.

F.4 9 10: The parties to this Agreement understand that
processing by state and federal agencies of the sbove peEImits,

DCA has stated that it needs & wastewater disposal system in
Plice by June 1, 1289, Maine Audubon Seciety, Conservation Low
Foundation and Island Institute agree not to oppose DCA im
obtaining a temporary waiver from the Maine Department of Euman
Bervices feor the use of holding tanks {such waiver to last not
more than 1 year from its issuance, or until such time as it
may legally discharge the wastewater, whichever ig shorter}.
Maine Audubon Bociety end Conservation Law Foundation wiil
inform the Department of Human Services that they sgree with
issuance of such & waiver.

F.3 § 11: Im the event that the 5 Stste and federal sgencies
(DEPF, DHS, BFL, EFA and ACE mentioned above), or any one of
them, responsible for issuing the shove described permits,
amendments to permifs and leases decline to do so and, as &
vonsequence, the permits of this Part A cennot be obtained,




then the sbligations of the parties under this entire Agraemant
shall bg rnull and void,

F.5 8 €. bengiry

DCE sgrees to limit Permanently the total number of Singls
family Cwellings, including “condominiuvme™ end single family
houses (house lovs}:. but not including the currently aporoved &
commercial and 2 recrestional uges, Lo not more than 173 on the
entire 198 acre hep Property. HBCA shall take all NeCeTEATY
Steps Lo amend Lo itg Zite Lecation Order and its Phase IT Hite
Location applicstion ts reflect such @ limitation; pending
approval of such ap arendmant, DCA will abide by the limitaticon
herein. This Bgreamant is not intended te limik DCA's rights
to determine the miz of “eondominiums® apd single family
dwellings fhouse lots} provided that govarnment approvais asre
ebtained;.prﬂvidedg howgver, that DOa agrees that no single
family dwellings will he constructed on lots 15, a3z, 34, 38 and

Plans if sa2id iot is developed. DOA agrees to talke a1l
heGessary steps to amend its Fhase I] Bite Location application
te reflect such g limitation and further ggrees to place
bermanent deed restrictions on lots and other land areas whick
2re not finally spproved for development by the DEPF or & court
of competent Jurisdiction, BCa sgreas that not more than 40
dwelling units will use subsurface waste disposal.

P& ¥ D osub. ¢ 1. Motor ¥ehicles snd Public Aggess

i

1. DEA agrees that no moter venicles of any kind
{autemchbiles, golfcartcs, snowmobiles, ATV's ete.) ghall pass
£rom the DCA Property to the southern part of the fzland. The
enly ezceptions shall be fire eguipment, = bulances, publico M

¢F
safety vehicles and designated “taxig® { vans} which ﬁéﬂﬁg

might transport persons from the Forg McKinley property te the
pier at the scuthern end of the Islznd. All construction
vehicles, eguipment ang materials must be landed ang off-loaded
er loaded on DCA property.’ To the ezxtent that this condition
iz not slready & part of the Site Locatien Order--paragraph
1i=~DCh will take all Recessary steps to amend the Order ko
reflect this limitation, ‘Exeept as above previded, pea duress
that automobiles will net he operated in the IR-1 or TR-3
zones. This provision shall becoms part of the Declaration of
Covenants and Restrictiens.

.79 G,

The Maine Audubon Society, the Consezvet%an Law Foundation
end Island Imnstitute reserve the right te ebject to ang sppeal
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Eny snd . 21l issues that may wrise during Phaze I3 coensideration
by the DEF, BEP or ather agenciaes that are pot RILEEESlY agreed
te in the covenants of this agreement .

i WITHESS WHEREGF, the undersigned have seb their hands on
the dsotes below indiceted,

Hellg

s | of -
Fartner fx’
MAIRE AUDUBRON SOCIETY

By ﬁ@i““;“‘ f{ ZléZmz?

Karin Tilberg, Esg, /
Attorney

CONSERVATION LAW FOURDATION

By
H . sttorney

~ °
F]

ISLAND INSTITUTE

Me L3 1697 36;2\.“@(;[( L,ﬁ\

Phitlip Cd{skl ing
Director

138LP
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Whereas the Inmn a1 Diamond Cove LLC has proposed the development of two
dilapidated, but historically significant, buildings within the IR-3 zone on Great Diamond
Island by the creation of residential condominiums units:

Whereas the ordinances for the 1R-3 zone require 2 transportation plen “primarily with a
pedestrian orisntation’;

Whereas Diamond Cove’s use of motor vehicles is restricted by various legal
requirements including but not limited to the zoning ordinance, the Conditional Rezoning
amendments, DEF site reviews and an agreement with several public non-profit
organizations;

Whereas the Diamond Island Asscciation, which represents the residents of the cotiage
community on the southern side of the island, has raised concemns about the increased
traffic burden which the propesed development could place on their road system,
environment and culture;

Whereas Diamond Cove’s current permissibie use of the roads on the southern side of the
island is & route traversing the length of the island, through the cottage communir , 1o the
state pier at the southern tip of Great Diamond Isiand, via Nancy Larne, a right of way
granted to the City of Portland over private property;

Whereas Diamond Cove has its own pier virtually adjacent to the proposed development;

Whereas the developer’s representative, David Bateman, at the public workshep session
for this project staled that he “wilt guarantee that {the developer has] no intention” of
using the pier at the southern end of the island “under any circumstances” because “it jus?
can’t work for us” and therefore the proposed amendment below is consistent with the
developer’s plans and intentions,

NOW THEREFORE, the Conditions and Restrictions for Diamond Cove are amended so
as to add the following language to section 9(a):

Transportation Restriction, No person or entity ever associated with the properties
(described as Buildings 19 and 46) which are the subject of this amendment, including
but not limited to their construction, grounds, operations, occupation, management,
ownership or use of shall use, operate or cause to be used a motor vehicle south of the
boundaries of Diiamond Cove, except in case of 2 fire or medical emergency. This
amendment applies, but is not limited, to the use of vehicles for construction,
maintenance, service and the common transportation of goods and passengers related to
these properties. “Moter Vehicle” as used herein is as defined in 29-A MR.S. §101 (42}
but also includes snowmobiles and all-terrain vehicles.

Notice to Purchasers and Renters. The above language shall be included in the covenants
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and rules governing the uniis in the two properties covered by the amendiment. The
language shall also be made a part of any materials previded to any prospective
purchaser, renter or repurchaser of any of the units.

Other Conditions and Restrictions. Al other Conditions and Restrictions previously
impesed by the City of Portland on the Diamond Cove development shall apply to these
properties and their units, ewners and users, including specifically, but without limitation,
section 11, regarding the binding of all successors and agsigns of the current petitioners,
as well as the individual unit owners snd users, to all those Cenditions and Restrictions as
wetll as to thiz Restriction.

Enforcement. If there is a separate condominium or owners association relating to either
of the two properties, that association and the Diamond Cove Homeowners Association
shall, ir: the first instance, be responsible to enforce this restriction. Viclations of the
above section, if reported to the City of Portland Code Enforcement Office, shali be
prosecuted by it. Any person or entity found in violation of the above restriction shall ke
liable for a fine of $500 for the first offense and $1 ;000 for each subsequent offense. If
riore than three persons or entities associated with the properties which are subject to this
amendment are found to have violated these restri ctions, then the Planning Board may,
upen presentation of a request by a property owner on Great Diamond Island, make a
recommendation to the City Council to reveke that part of the amendment permiiti ng the
rental or use of the properties or any of the units as a hotel or inn. Any property owner on
Great Diamond Island may file suit for any damages caused by the breach or for any
appropriate equitable remedy, regardless of the actions of the Code Enforcement Office,
Planning Board or City Council regarding a breach.
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HO Box 24, Clff tsland, Maine 04019

To: Chair Tevanian, Members of the Portlang Pianning Boeard, 2nd to
Richard Knowiand, Senior Planner

Date: At 18, 2008

Fe: The Inn a1t Diamond Cove. LLE: Conditional Zoning Amendment
Diarrond Cove, Great Diamond Island

As one of the original signatories to the agreements governing the development of Fait, Me
on Qreat Bizmond [siand, we are wiiting to express some concerns regarding the proposed
conditional zoning amendracnt,

Kintey,

Simply stalzed, the process for restoring the Double Barracks and Hospital
property generailng veal estate taxes and assessrents can
adherence 1o the conditions of the Aububon Agreements o
Fort McHKinley to go forward. Those agreements run with t
original owner, {ts successors and assigns.

buildings to productive
be expedited by the applicant's strice

f 1983 that aliowed any developrnent of
he land and are binding upon the

Specifically, our concems at this point include:
{n Wastewater Treatment and Capacity

As Mr. Knowland states in his memo to the planning board, the applicant has
submitted insufficient Information to date to ensure that the proposed

comply with standards. We lock forward to further information,
{2} Transporiation Senices

project wili

e Transportation lo and from the proposed developiment must be fimited to and

fram the dock at Diamond Cove. This condition weas patt of the original

agreesnent Lo protect the environment of Great Diamond kland, and it is an even
more critical issue today than it was bwenty years ago, The isthmus af the Stake
Pier (southern end) has eroded, due partizlly to Increased whiculer traffic. The
propesed Inn should not be considering transportations to this dock al all for its
guests/tenanis or its service needs {laundry, food service, personnel, etc),

s Mr Ward, representing The Inn at Diamond Cove, LLC in ks Apill 8 letler to Mr,
Rnowiand, says that “the Inn will provide its own transportation facilities consistent
with the “transporiation plan and golf cart amendments’ for Diamond Cove.*
Transportation senvices at Diamond Cove are indeed a sensitive issue on (reat

Diamond Istand, and for good reason. Cn August 16, 2004, the Portland City

Council instructed Diamond Cove Homeowners' Association to subrmit &
ransportation plan within 60 days as & condition of the rezonting of IR3. Mearly
four years have passed and the transportation plan which Mr, Ward references has
not yet been approved by the City. In fact it has not been submitted to or
approved by any of the other signatories of the Audubon Agreements,

(3 Comeon Land and New Stiuctures

The plan for the Inn includes new structures and the use of common land, both of
which are not aliowed under the Audubori Agreernents. These conditions were laid
down to protect the historical integrity of Fort Mchinley and the environment of Greai
Diamond Island. The original owners gave up these development righis in order to

gain permits for the rest of their project. The words "in perpetuity” have purpose and
meaning,.

We look forward to a successful selution for the two derefict properiies at Diamond Cove. CBIDA
appiauds the efforts to restore these historic buildings, but expects the orignat agreements to be
honored. We encourage you ic keep the refevant and concemed parties informed: Audubon
Society, Island Institute, CBIDA, and the Diamond Isiand Association.
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Hrom:  "Condon, Jom" <jcondon@acadiabenefits.com>

To: "rwk@portlandmaine. gov'” <rwk@porilandmaine. gov>
Drate: 472212008 8.21 AM

Subjeet: The Inn at Diamond Cove
CC: ‘David Pendleton’ <dop@portiandmaine. gov>

Good morning, have you had any discussions with the developer on Fire and Rescue issues 7 The Great

Biamond Isiand Volunteer Fire and Rescue Company members do not lake shifte for coverage for Rescue. At any

given point in time neither of the two EMT's ey be on the island. We currently have 5 First Responders and they
also may not be on the istand. This means that in the evert of a medical emergency, the response wolid be from
the maintand via a Parameadic feam coming from Portiand on the Fireboat, Each vear we mest with z|! of the
residents and explain our services and the fact that they are an hour io Maine Medical We: also meet with the

owners of Daimoend's Edge to make certain they understand the response tme. Thanks for your help. John
Condon, Fire Captain

Jehn fi. Condaon, LU
Acadia Benefits, Ing.

111 Commercial 5t., Bth Flr.
Fortland, ME 04101

P (207) 761-2426 oxt 228

F (207)764-0976
jcondon@acadiabenefils com

www, acadiabeneafits.oom

COMFIDENTIALITY NOTICE: This emnait message, including attachments, is for the sole use of the intended
recipient(s) and may contain confideniial and privilegad information or otherwise protected by ;aw. Any
unauthorized review, use, cisclosure, distribution or forwarding of this message or it attachments ie strictly

prohibited. 1f you are not the intendad recipient, please contact the sender by reply e-mail and destroy all cOpies
of the original message.

F3 DR U o WU 2 S . - P
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Froam: <hyoung@isveitrockwood coms

Ta <shighol.portland me.us>, <rwk@portiandmaing. govs

Brate: BA3Z008 23853 PM

Subject: Conditional Zoning amendment proposed by The tnin at Dismond Cove LLE -Please

inchde in the resord for the Workshop on May 12, 2008

Dear Sirg:

Fam a praperty ownar &t Dismond Cove (Unit 180) and have reviewed the file

For the Conditional Zoning Amendment proposed by The tnn at Diamond Gove

LLEC. Fam writing to express certain cuestions and concerns that | belisve
need to be addressed before the propasal can be considered complaie and
appropriate for consideration on the merils by the Planning Boarg.

P would ask that this letter be read indo the record of the Workshop on
this proposed Amendment being conducted later this afternoon.

My concerns are as follows:
1. Wastewaler Treatment.
DER:

Michael Demarest's 6/8/08 email indicates that the DEF has some continuing
work and concerns io address. In order for this application be considered

o be complete and ready for Planning Board determination, shouldi®t the
DEF have an opportunity to do that?

Bedroom calouiations,

The applicant's malerials indicate that at least 8 of the units wili have 5

fo 7 queen size beds, 0 wilt be able to accommodate between 10 and 14
perseng. Shouidn't the flow assumptions for these units be based on at
least 5 bedrooms, given the bedding configuratiens? Perhaps the apolicant
could provide the ecouparicy rates and head counts that the applicant is
using in its investor and financiat materials - this might give a sense of
appropriate assumptions as to usage?

Sufficiency of the analysis presented o date:

Iz the Del.uca -Hoffman Associates April 29, 2008 letter sufficient for the
Planning Board to make an informed decision on this matier? H appears to
be an informal letter - dogsn't a proposal of this scope require a full
engineering study and professional opinion to be delivered?

Assumptions as to flow:
The applicant's engineering data appears to rely on information provided by
the commercial interests (restaurant), which will have a commercial

interest in the Hotel since they will be doing the food service. Shouldn't
information be provided by an independent, uninterested party?

2. Open Space.



Rick Knowland - Conditional Zoning amendment proposed by The Inn at Dismond Cove LLO -Pleass inchude i the record Bagw? |

Planning Board conversion of Open Space to privale use:

The Open Space desighation was considerad 1o be in perpetuity. What is the
authorily of the Planning Board to - by a simple zoning amendment proposed
by the commersial developer - turn the Open Space over to the commercizs!
devaloper for primary use of 2 swirnming pool ard commercial bar area?

Insufficiency of information as (© what is being requestad:

try order o make a decision on the Open Space, doesn't the Planning Buard
need a survey locating the boundaries of the parcel o be converted and
showing the improvemeanis to be buili?

Otherwise, how do you know how much of the Open Space parcelis the
Flanning Board being asked to convert to a privale use? The plans
submitied do not delingate the exact location, nor do they describe
precisely the scope of what the use will be, i.e. dimenzions of the poai,
improvements, one pool or multiple pools (wading), size. These are
questions that should be answerad,

Effect on neighbors and other residents of Ciemond Cove:

The Planning Division's memo of May 9, 2008 indicates that the land now
owned in common by the DCHA will be owner by the privately hotel but
concludes that "itis unlikely this loss of land will adversely affect open
space al Diamond Cove". Inn coming o this conclusion, what consideration
was given to (i) the effect on the adjacent neighbors and oiher resigents

of Diamond Cove that turning an unspecified amcunt of Open Space into a
pool for a 44 room hotel and cabana, and (i} whether turing this Cpen
Space info private land with & pool and cabana is consistent with the
overall original developrent plan?

Uses of the “cabana”.

What will be its dimensions? Wili it contain food cooking facilities?

Will it serve alcoholic beverages? s a liquor license required? Wil
there be restroom facllities? Wit this constitute a separate commercial
property? The applicant should provide information responsive to these
cuestions before the Planning Board can make an informed decision.

3. Trangpoitation.

To date, the applicant has been unclear about is cormmitment in terms of
intra- island transportation, a particularly sensitive topic for all of

Great Diamond lsland. Diamond Island Association and Casco Ray Istand
Development Association, Inc. have expressed concerns about this,
Shouldn't this topic te be resclved among the various parties and a
consensus reached before this project can be considered in a meaningful
way? Otherwise, won't the Planning Board be putting the entire Island back
in the uncertain position that it was a few years ago?

4. Parking.

The applicant has submitted a letler from the General Manager of the



Fortiand Harbor Hotel that it will make parking avaiizbie o Diamond Cove
Hotel guests on the mainland, saving that it has excass parking avallable.
How will this be monitored and enforced?

What happens, however, if the Harbor Holel no longer has excess parking?
Wil the applicant provide an easement for parking on the mainkand propey
to pe recorded in the land records?

A predecessor related parly made a similar promise for maintand parking in
the original development 20 vears ago, but it was never actually delivered.
Shouid the Planning Board reguest a firmer commitment, pariicularty in view
of the shortage of parking arcund the Ferry Terminal?

it no such commitrnent is received, has an analysis been done of the effects
on the Casce Bay Lines Parking CGarage, which currently has a waiting list
in excess of 150 island families?

5. Commercial uses to be located al the Cove. The original plan was for
there only te be & commercial units, to be centrally located around the
actual cove. From a planning standpoing, is there a basis for now adding a
new, high intensity cormmercial use on the Parade Ground itseli?

Yhat is the exact scope of the commarcial use that the applicant is
proposing, will there be dining services provided at the hotel, at the
pool, if su, for what meals? Will there aiso be a bar? I 20, will the
dining facility be open for public functiong?

G. Safety.

With a public hote! on the island, how will the City provide fire, police
and EMT coverage for the public staying at the hotei?

7. Financing.

The applicant has provided a letter from TDNorth that just states that it
would "welcome the opportunity to discuss the possibility of financing the
project. . . at some peintin the future.” No specifics are given as to

the size of the loan, the term, conditions to financing.  This is far

from an actual expression of interest in providing specific financing for
the project and the Board should require further information as o the
status of the applicant's financing in order to assess commersial viabiity
before considering the requested zoning amendments.

Thark you very much for your time and patience.
Very truly yours,

Barbara A. Young
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SITE LOCATION ORDER

e

FINDINGS OF FACT AND ORDER

Pursuant to the provision of Title 38, M.R.S.A., Sections 474 and 483, and
Section 401 of the Federal Water Pollution Control Act, the Board of
Environmental Protection has considered the application of DIAMOND COVE
ASSOCTATES with its supportive data, staff summary, agency review comments,
comments from the public, public hearing transcript, and other related
materials on file and finds the following facts:

1.

Title, Right or Interest

Diamond Cove Associates (the "applicant”) owns a 193.4 acre parcel of land
on Great Diamond Island in Casco Bay. Great Diamond is a 34%-acre island
which is part of the City of Portland. The property is described in a deed
dated 17 April 1984 and recorded in Book 6424, Pages 277 to 281, Cumberland
County Registry of Deeds.

Project Description

The applicant proposes to renocvate 44 buildings Tocated on the property.

36 buildings will be converted to 134 housing units; 5 will be converted to
commercial uses; 2 will be rehabilitated for recreational use; and one will
be renovated for maintenance and security uses. In addition, a pier will
be reconstructed to provide access to the site, an in-ground swimming pool
will be installed, 2 tennis courts will be refurbished and an athletic
field will be cleared and recultivated. The buildings, pier, pool, tennis
courts and athletic field are depicted on a plan dated 10/25/85 (revised
11/20/85, 1/21/86, and 10/14/86) and entitled "Diamond Cove, Great Diamond
Island, Portland, Maine, Phase I Development" (hereinafter "Site Plan").

The proposed construction will occur primarily within that portion of the
property which has been zoned Island Residential 3 (IR-3) by the City of
Portland. The IR-3 zone occupies about 91 acres of the property and is
designated “Lot 3" on the Site plan. The remainder of the site, about 107
acres, is zoned Island Residential 1 (IR-1). The 1R-1 zone is designated
“Lot 1" and "Lot 3" on the Site Plan, IR-1 is a low density residential
zone. Mixed residential and commercial uses are permitted within an an
IR-3 zone.

The applicant is not now seeking approval for development in the IR-1 zone
except for that development which is necessary for support of the IR-3 zone
construction, i.e., construction of a chlorine contact shed and the
placement and maintenance of sewer lines. ‘However, the applicant may seek
approval in the future for development of an undetermined number of single
family house lots within the IR-1 areas.
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A plan Tor mansgement and protection of the old growth stand of trees
referred to in Finding 17 shall be submitted to by the Department by
January 31, 1987. The plan shall be developed by & duly gualified
forester. The plan shall define the Timits of the stand inciuding the edge
vegelation necessary for ts preservation, and shall specify the
requirements for continued preservation manzgement of the stand. Relevant
standards for the preservation of distinguished timber stands, requirements
for wipdfirmaess, and stand definition shall be used to delimeate the
stand. The plan shall include approprizte Timitations onm pruming and tree
removal to ensure that the stand will continue to screen the fort buildings
when viewed from lasco Bay and the mainland. No road construction, sewer
or weter line installation or repair, or tree clearing shall oceur umtil
the plan is approved by the Department.

The applicant and the Diamond Cove Homeowners Association shall maintainm
the old growth trees in accordance with the approved plan., The Landscape
Plan shall be revised to conform with the reguiremenis of the approved

plan.

The gpplicant and the Diamond Cove Homeownsvrs Association shall implement
the recommendations of the Depaviment of Inland Fisheries and Wildlife as
set forth in Finding 19,

Prior to the sale or Tease of the first housing unit, Section 7.3 of the
Generel Declarstion of Covenants and Restrictions shall be amended to
specify that the Asseciation:

ay will meintain the old-growth stand of pine ard hemlock iwm accordance
with the plam approved by the Department of Environmental Protection:
and

b) will meintain 211 other common open space, other than the old-growth
stand of hemlock and pine, in sccordance with the recommendations of
the Maine Department of Inland Fisheries and Wiidiife as set forth in
Finding 19.

A1l power generating, storing and transferring facilities incliuding pump
stations shall be investigated and analyzed in accordance with the
recommendations of the BOHMC (see Finding 9D of this Order}. MNo housing
unit shall be sold or leased until a report of the imwestigation, inciuding
remedial action if necessary, is submitted tv and approved by the
Commissioner.
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FINDINGS OF FACT AND ORODER

The permissable pruning and tree removal, 1T underiaken, will reduce the
valug of the old-growth stand as a visual screen and will expose the parade
buildings to view from Casce Bay and the mainland., If the visual screen
provided by the stand 1s maintained, the projesct will have 2 minimal impact
on the scenic character of CTasco Bay, The buildings propused for
rencvation are clustered at the interior uplands of the project zite. Mo
shoreline development, other than reconstruction of a pler in Diamond Cowe
{see Finding 2%} is proposed,

Kildlife and Fizheries

The applicant will obtain & Waste Discharge License to discharge effluent
from the proposed sewage treatment system into Casco Bay. The impact of
the effluent on the fisheries of Casco Bay is & subject of the Waste
Uischarge License,

The project site does not contain an {mportant deer wintering arez.
However, the proposed development will result in the 1oss of more than 180
ageres of habitat that is currently meeting the year-round requirements of
an unknown number of deer, and will thereby reduce the capacity of Great
Niamond Island to support deer,

Ta offset the deer habital Tosses resulting from the project, the Maine
Department ¢f Inland Fisheries and Wildlife recomnends:

1} The ares designated &5 open space on the Recording Plat be retained
in its natural state with no new structures located there., This open
space includes and is adjacent to, winter deer cover and will serve
as @ buffer between it and adjacent developed land.

2% Within this open space, maintain gak and apple trees for food value
and bemlock and other softwoed for shelter values. Since this ares
iz adjacent to winter cover, any sctivity benefiting deer would have
its greatest positive impact here.

3} Include Ladine clover in any seed mixture used to reclaim field
area. This will provide & supplemental source of deer food,
particularty during spring and fall.

4) Remove sectiocns of existing fence to allow better deer access te open
space &rea.

53 Leave existing snags which provide nesting cavities for hirds.

6} In developed areas requiring Jandscaping include such species as crab
appie, honey suckle and/or dogwoeds in the planting scheme. WNot only
will these shrubs provide color but elsc fruits readily eaten by many
birds.



Fram: Rick Knowland

To: GZary Wood
Date: : 130403 4.55PM o :
Subjectt . Mator vehicle restrictions On Great Diamond istand

" Gary, Fhave read the lefter dated 1-21-03 from John Bannon to WJims Cloutier concerning motor vehicls
resiriclions. As semeone who was in the middle of this issue during the Diamond Cove review during the
19805, Mr. Bannon's letter for the most part is on the mark. There are & variely of requlatory issues
speciically related to the Diamond Cove development approval that would not be "undone” i the City
Council were o pass an ardinance related o this issue. :

1 can say withoul hesitation that if the motor vehicle restriction had not been imposed on this

development, Dictar Assoc. {the developer} would not have received City and DEP approval for this
development. This restriction was fundamental to protecting the characler and environment of the island.

Cos © 7 Alex Jasgerman
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Movember 15, 7006

Lee I3, Urban, Bsq.

Director of the Planning and Development Departrment
City of Portland

389 Congress Strest

Portland, Maine 04101

RE:  Traffic Management Plan for Diamond Cove at Great [ amond
Island

Dicar Lee:

I represent Tony and Judy Savastano, who own property abutting Nancy
Lane on Great Diamond Island. The purpose of this leiter is to convey to you
and the Planning Department the Savastanos® concerns about the interaction
between the Diamond Cove Traffic Management Plan, past approvals of the
Driamond Cove project, and certain matters currently being discussed before
the Casco Bay Island Transit District,

Great Diamond Island’s representative on the CBITD board has been
wrging CBITD to reroute ferry traffic during the winter and spring so as to add
twe additional stops per week at the State Pier on the southerly side of Great
Diamond Island. That representative happens to reside within Diamond Cove.
CBITD is scheduled to vote on that measure within a week. Those two
additional ferry stops will add two more round trips per week by the Diarnond
Cove “commen transportation vehicles” between the Cove and the State Pier.
The only possible route for those round-trips is Nancy Lane.

Because the traveled way of Nancy Lane passes within a few feet of the
Savastanos’ home, they are the persons most affected by increased vehicular
traffic on Nancy Lane. Moreover, the Savastanos' property includes (a) the fee
beneath all portions of Nancy Lane from the State Pier to roughly the
intersection of Nancy Lane and Nicholas Street; and (b) the fee to the westerly
half of Nancy Lane from the aforementioned intersection to a point about 170
northwest of the intersection of Nancy Lane and Sunset Avenue Extension.
Although the City properly laid out Nancy Lane in 1960, at that time the City
took only a right-of-way easement, not the Jee interest in the land underlying
the easement. City of Rockland v. Johnson, 267 A.2d 383 (Me. 1970). Because
the Savastancs legally own the road bed of Nancy Lane, the City must take
into consideratjon potential harrm to the Savastanos’ fee ownership of the
roadbed when considering whether the proposed Diamend Cove Traffic

Celebrating Over 30 years of service!



Movernber 15, 2006
Page 2

Management Plan will, in the near and distant futare, adequately control traffic
by “cominon transportation vehicles” over Nancy Lane,

Although the addition of two round trips per week by the Cove’s
comron tansportation vehicles is significant by itself, what concerns the
Savastanos even more is whether seemingly unrelated, incremental changes to
the ferry service to the DHamond Cove pier will ultimately shift most or all of
the fervy stops to the Siate Pier. Mounting numibers of round-trips by the
Cove’s “common transportation vehicles” over Nancy Lane to reach the State
Pier would cause substantial harm to the Savastanocs. In contrast, shifiing all
ferry service to the State Pier would be of considerable benefit 10 the Diamond
Cove Homeowners’ Association (hereafter the “DCHA™), because to do go
would effectively relieve the DCHA from having to fund expensive
maintenance of, and repairs to, the Diamond Cove pier.

My clients were aware of the harm potentially caused by declining use
of the Diamond Cove pier when the City was drafiing the 2004 Amendment to
the Conditional Rezoning Agreement for DHamond Cove, During the drafting
process, 1 sent to the City the following proposed condition: “DCHA shall
mainizin in safe and useable condition the present ferry dock servicing
Diamend Cove.” The City rejected that proposed condition, perhaps believing
that the scenario I have been describing in this letter would never materialize,
Unfortunately, it has materialized, only two years after the Council adopted the
2004 Amendment.

The Savastancs have two major objections to traffic on Nancy Lane
caused by imcreasing numbers of round trips by “common transportation
vehicles” between the Cove and the State Pier,

First, the Savastanos are concerned that that traffic will threaten not
only their privacy, but the physical integrity of their home and the roadbed of
Nancy Lane - both of which they own in fee. In the past, the City has been
relatively slow to repair and maintain Nancy Lane, which often becomes
deeply rutted and pot-holed by vehicular traffic, particularly after significant
rains. Those conditions raise the risk of accidents near the Savastanos’ home
and lead 1o severe erosion of the roadbed. Although the Savastanos have
recently had productive discussions with Mike Bobinsky of the Public Works
Department about maintenance of Nancy Lane, the control of traffic impacts
on Nancy Lane is not within the jurisdiction of the Public Works Department.
The City’s Planning Department itself must develop a coherent strategy for
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lirniting traffic by “common transportation vehicles” on Mancy Lane, and

canpot merely rely upon Public Works’ ability to make ad hoo repairs io the
road.

Second, the situation described in this letter demonstrates the unwisdom
of allowing the 2004 Rezoning Amendment effectively to supersede the
conditions under which the Diamond Cove project was allowed to be
- developed in the first place.

For example, the Maine DEP granted a Site Plan of Development Act
approval for Phase I of the Diamond Cove development {the condominiums)
based upon the developers’ representation that they would reconstruct and
thereafter maintain the central pier at Diamond Cove. See DEP Site Location
Order dated December 19, 1986, #L-013160 -87/03-A-N, §§ 11{B), 21. The
DEF repeated its requirement of ensuring adequate ferry service to the
Diamend Cove pier in its order approving Phase IT of the Diamond Cove

development (the single-family house lots). See DEP Site Location Order dated
Tane 25, 1991, #L-013160-L3-G-N, § 7(B).

Likewise, Condition § of the City’s original Order approving the
Conditional Rezoning of the Fort McKinley property, dated July 15, 1985,
required the developer either to (a) arrange for year-round CBITD ferry service
sufficient to meet the needs of Diamond Cove residents; or, if such ferry
service were unavailable, (b) provide an equivalent water transportation service
at its own expense. The 1985 Order did not allow the developer or its
successors to shif, to the State Pier and the residents of the southerly side of
the island, Diamond Cove’s responsibility to provide adeguate water
transportation for residents of the Cove. Nothing in the 2004 Amendment even
purported to modify the Cove’s responsibility to reconstruct and maintain the
Diamond Cove pier and to procure, at its sole expense, ferry service sufficient
for the needs of Cove residents.

Accordingly, it is critical for the City, when evaluating the proposed
Diamond Cove Traffic Management Plan, to consider not only the present
circumstances of the Island, but also the long-term consequences of allowing
the State Pier gradually to become the primary, and ultimately the exclusive,
means for Diamond Cove residents to obtain water transportation. Such a
result would subject residents of the southerly side of the Island to impacts
from the Cove’s “common transportation vehicles” far beyond anyone’s
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contemplaiion either when the City approved the original rezoning of Fort
McKinley in 1985, or when it amended that rezoning in 2004,

In sum, the Savastanos ask the City 1o do two things. First, the City
miust insist that the Traffic Management Plan include 3 condition similar to the
one | had proposed back in 2004: namely, that DCHA shall have a perpetual
duty to maintain in safe and useable condition the present feery dock servicing
Diamond Cove. Second, the City must strictly enforce Diamond Cove’s
existing responsibility to provide water transportation services sufficient to
meet the needs of Diamond Cove residents, at the DCHA’s own expense.

Thank you for your consideration of this letter. I know that you will
give 1 your characteristically thoughtful attention.

Sincerely,

John C. Bannon

JCB/dmw

cc:  Tony and Judy Savastanc



Ultimarely there is some tikelihood thar the ity would neor be
interested in accepting the streets given the ensuing
responsibilicy for providing snov plowing services and other long
térm maintensance vesponsibiliries, Should the developer petition
the City for acteprance of the street, it is tikely thatr the City
wruld require that the streets he baved, thar a building be
required to house additional equippent needed to serve the
project and an uvnderground storage tank be provided for fuel (see
Attachment D),

The development will have g pedestrian crisntation since the use
and storage of automnbiles iz for practical purposes prohibired,
A condition of the IR-3 rezoning is that the operation, use and
storage of private actomobiles is not aliowed in the IR~3 zoned
area. As the main pisr at Diamond Cove is in the IR-3 Zone,
autos could not travel through the IR-3 to the IR-! zome, A
shuttle service will bhe available from the pier to take the
residents to their dwellings, Parking areas for golf carts at
Diamond Cove and the southerly border (IK-3) nf the BICpEerty are
shown on the plan., Recently the developer indicated to staff
that private autscmobIlics would inm fact he excluded from the 1R-1
2018,

The Board may want ta considey as a condition of approval, a
requirement that privarte automobiles not be permitted given the
redestrian orientation of the IR-3 and the remainder of the
island. Theoretically private automobiles could land at the
southerly ferry landing (other side of the island) and drive to
Willis Btreet and inte the TRE-i pertion of the development

The primary warer Lransportation route will be frop Diamond Cove
eliminating possible conflicts with the ferry landing at the
southerly end of the island, 4 condition of IR-3 rezoning was
for the applicant ro provide for ferry service ar Diamond Cove,
The Casco Bay Ferry Tramsit District has previously indicared
their interest in serving the development.

A condition of D.E.P. approval was that the developer make 67
wainland parking spaces available to the residences of the firse
phase. In addition 27 mainland parking spaces are ta be wade
available for the parking demand associated with the commercisl
uses at Diamond Cove. The parking spaces are to be located in
the dewntown area.

The applicant has submitted a traffic and parking study for the
project conducted by T.Y. Lin Internationalfﬂunter—ﬁallew
Assocciates {cover letter dated 06-01-87, see Attachment F). The
report indicates that the Lypical pezk weekday parking demand
during the summer months ig 73 spaces, while the peak weekend
demand during the summer is estimated ac 84 spaces. The
consultant has conducted g survey of several downtown parkiag
garages and indicates that sufficient off-street parking is
available in the general vicinity of the waterfront to meer che

06~-09-87 -5 - FDR#49~87
RK
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David Lourie, Esg.
Corporation Counsel
Portland City Hall
389 Congress Street
Portland, ME 041021

Res

Rezoning of Portland, Maine Iszlands
Ft. McKinley, Great Diamond Tsland

RDear Mr. Lourie:

I write on behalf of Dictar Agsoclates (Developer) and
Dismond Cove Associates (Land Owner} to provide vou assurances
regarding our intentions with respect to the above-captioned

matter.

First, please consider this letter cur request that the
Fortland City Council {"Council®) approve the proposed rezoning
of the Ft. McKinley site on Great Diamond Island as finally
approved by the Portland Planning Board ("Board") on June

; 1985.

adhere to the conditions impose

1

b

e, Supbport and will
Ipon us and the Pt MoKinley

d

Site, Finally, please be advised that we will initiate no
action against the City, or subdivision thereof, challenging

either the conditicnal zoning process or the coenditions.

The representations set forth above, of course, are _
conditionad upon the Council approving the zoning “"package”
ferwarded to it by the Board. If the Council elects not to
adopt the current proposal, or if we are subject to a challenge
by another interested party, we must reserve the right to
respond as necessary to protect our rights.

We urge that the Council continue with the conditional
. rezoning process and approve the reasoned conclusions reached
. by the Board.

Sincerely,

%ﬂf;ﬁaug

Ronald N. wWard

Atterney for Dictar Assocliates, Inc,
and Diamond Cove Aszociates



Questions about thé-rgdqvélbpment of the '_Bj&ii'r'?.c':k's,'_(}teat' Diamond Island; Page 1 of 1

From: _Demarest_. Mighael <Mich_a,e_'| .'.beh‘a{ééi@math__e_;'govl'>_ 28

- To: pogleason@aol.com .- . oL Lo iyl 2y | 3
Ce: RWK@portlandmaine.gov; joe@dslucahoffman:coiii; Richardson, Marybeth
- <Marybeth Richiardson@maine.gov=; Albe Frick =afa@maine.rr.com>

Subject: Questions about the redevelopment of the Barracks, Gteat Diamond Island;

\

Date: Mon, 5 May 2008 10:41'am " " .

Attachments: 6931 (DiamondCove)Barracks2ndFIPlain_040208.pdf (245K), 6931 (DiamandCove)
' Barracks1stFIPlan. 040208, pdf (421K), 63931 (DIamondC.;j\ke)_Barr_acks_Sr_dFIPIanH040208.pdf (164K), 6931
(Diamc_mdlSI'__Mr';Kin_ley.)D'eL-uqaHuff_man__Si_aw'_erFIDW_S_OSBZDT.-pdf @Ky

" Dear Ms. Gleason: -

Operated Treatmerit Works'(POTW) " *6ubs
discharge (OBD). . - o

.three options for the Barracks: Publicly

I hope the attécﬁ:ed._-i'nfdrma' nhelp s ! : :
’ er disposal systémi or the existing overboard

To connect to the OBD, the developerhas to pEbi:éi&at--'tHére:-is_.not_ a subsurface option, that the Barracks was
continuously authorized within their DEP site licenge; and that the development will not push them over the
discharge limit (estimated. design ﬂow[or}-'actt;_al)._ In order for the actual flows not to exceed the limit, the licensee

has to address the existing I/l problem that already is cauging overages during the spring melt and heavy
precipitation events. -+ . A i S, o B

I doubt a POTW is a viablg option i

Although Albert Frick did do a site evaluation in' 2004, it was for the entire development. It occurs to me that the
Barracks may be small enough to have its own subsurface system because two sand filters were never
constructed, but | don't think | have enough infarmation on the soils at this particular location. | suspect they may
not be suitable, but that is a Licensed Site Evaluator/ P.E'sjob -~ .~ "

| have not received a determiination -pn_’.ﬂhhathét_tﬁé Barig 'kél”rad:ei!elop_ment has continuously been authorized in
the site license, but am trying to-figure that out.~ om0 -

| will forward any spediﬁcﬂn@ing_ﬁ-

htfp:f;’webméil;aol_.é-dmg62-40_/&0Ué'n;.ﬁSMalUPnnﬂﬁessaze.a-l_-St_)lx o S/S/NOR






00°00Z'L$
00°'000'G$
00°000°'L$
00005} $
00'000°02$
00°000'GL$
00°000°¢c$
00°00.L°Z$
00°000°c$
00°005'8$

00°000°.L$
00°000'8C$
00°000°0L$
00°000'8%
00°000'G$
00°005'C$
00°000°0€$
00°000'8Z$

FAIVA JLYWNIXOGddV

7220 0
Sz, e

Joped | wamowucm._ Ol
HeJ JI09) Yolahs ou08|J-09AseD]
He) Jlo9 2Ud8|3-00Ase]
HeD §jog) sen)-09HAseq
lojeiauax) s|qeuod MM Oy 4eaqg uyor
JOJBIBUSD AAM 0L
mhoumcmcmm siem 000G epuoH ¢
1ojied} xAuQ $00Z Uim yue) seb ‘jeb gog manN
uea ob1es AAaYyD 6661
H93pP .29 Yum Jamowl slis 4 /002

(Bummow eale abiej 0} YO8p 29 Yum)
~%o8p ,8¥ Uim Jamowu Buipll Jaxieps £00Z
laddiyo poom  ismolyIMoUs Ylim-10108]1 | Blogny
sng AA8YyD Z00Z
sng DINg 6661
mojd yum dn 3old Areud 6661
1apueg 93]S ssa|ulels pieA z/| Z
MOId-A UM Gy 4-3oni | dung pio4 $00Z
MO|d Yypm dn yoid Anayd 800z

INIFNJIND3

800Z/61/€ - 1sY wawdinbg
NOILVIDOSSY SHINOMIWNOH IAOD ANOWVIQ



Mr. Richard Knowland, Senior Planner, Planning Division 12 May 2008
City Hall - Portland, Maine

Dear Mr. Knowland,

Iam a resident of Diamond Cove living at building 16 on the parade ground and very
much opposed to the construction of an Inn or Hotel to replace the double barracks. It
would be more sensible and aceeptable to reconstruct the double barracks as it was
originally planned.

The planned Inn would change the character of this unique island from a friendly family
way of life to just another commercial overnight gathering place that certainly is not
needed twenty-five water minutes from Portland. The pleasant summer months often now
over crowded with restaurant goers and dovm bay visitors would certainly be in complete
chaos in the cove area and destroy the safe peacefulness that the current residence have
brought into the unigue place. _

It seems that the vote for an Inn to be considered was not done i a forthright manner and
if it were 1o be taken again I'm sure would fail especially if the twenty-iwo votes given to
Portland were eliminated. Most of the families that spend a significant portion of their
summer hiere and the year round people of Diamond Cove are very much opposed 1o the
Inn as planned. There also is much discord araong many residents with the fact that so
many rules and regulations of the originial covenant are being disregarded and or in the
process of change.

The residence of the south end of Great Diamond Esland also have much concern and
most are against the over use of the Island and the additions of more and more traffic to
the state pier. The volunteer fire fighters and EMTs are made up of islanders from both
stdes of the island, which also has become a real issue, as a transient population would
increase the risk of not being able to handle emergencies.

Since there are a nurnber of issues that seem not to be in compliance with the covenant,
and there are so many, “we haven’t worked out that end of things yet” that the project
should be thrown out or at least set into a final form and the homeowners of Diamond
Cove Association be given the opportunity for a new vote,

Please be aware of some of the problems that could arise should the Inn construction g0
forward: Portland parking — wastewater treatment at Diamond Cove — open space that
should not be taken — numbers of units left to be build which seems to be near maximum
so the hospital building (in much better condition) could not be saved —commercial
properties are already at limit and can only be at the cove (quartermaster section) — fire
and EMT now at & low volunteer staffing with several working off island —

Please enter this letter into your records; I am not able to attend this meeting, as | will be
on duty as a ward clerk for voting on the island on The 13® of May 20G8.

Thank you for your attention to my thoughts and concerns about this very special island.

ncere

by,
William E. Finney — 1%&:&3_\‘“

Great Diamond Island - Maine




Lisa ¥ Moore and Timothy A, Burris
13H Dharmmond Cove

tareat DHamond Island, Maine
04109

Planning & Development Department
38C Congress Street

Room 308

Fortiand, Maine

0410

20 May 2008

Dear Planning Board,

Although we will be unable 1o attend the meeting of the Planning Board on 27 May 2008,
we wanted to go on record as having serious concerns about the proposed development

at Diamond Cove, where we have been full-lime residents since early June of the year
2000,

Please incorporate this letter into the minutes of the meeting.

Sincerely yours,

Lisa K. Moore and “Fimothy A. Burris
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Rick Knowland - Re' Inn at Biameond Cove

Erarm: Judy Sedgewick <wireworks100@hotmall.com
Ta Rick Knowland <rwk@portlandmaine.gov>
Date: 42172008 5:51 PM

Subject: Re: Innat Diamond Cove

o “nmgleason@aocl.com™ <nmgleason@acl.com:

Dear Rick,

[ apologize that I am unable to attend the Planning Meeting concerning the Inn at Diamond Cove. I
have reviewed the decuments from Ron Ward and your summary prepared for the Planning Board on
Apri} 18, As President of the Diamond Island Association, T would ask you to forward this email to the
Planming Board as it restates the position of the Diamond 1sland Association regarding this issue.

When the Inn at Diamond Cove was first proposed, the DIA decided not 1o adopt a position on this new
development. However, it has always been our stated expectation that the original conditions of
development be honored. Of specific concern is the impact of increased traffic that further development
will bring, [This is defined in condition #9 of the Amendwment to Portland City Code Section 14-49 Re:
Conditional Rezoning of Fi. McKinley.]

The “Conditions of Development” for Fort MeKinley were intended specifically to mitigate the impact
of Cove development on the southern side of the island. At a recent meeting of our Directors,

we again raised concerns that this development will in fact increase, not decrease, the traffic burden on
the southern side of the island.

We ask that the development and operations of the Tnn adhere to the “Conditions for Development” and
make plans for a self-contained, self-operating facility on the DCHA property. All construction
materials, laborers, Inn staff, supplies, and guests should arrive and depart within the DCHA property.
There should be no vehicular impact to the southern side of the island due to the developmens and future
operation of The Inn at Diamond Cove.

Sincerely,
Judy Sedgewick
DIA President

Pack up or back up-use SkyDrive to transfer files or keep extra copies. Learn how,

file//C:\Documents and Settings\rwi\Local Settings\Temp\GW100001 HTM 472213008
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Bick Knowland - Dizamond Cove

From:  "Amn Ryan Small" <ARyanSmall@ferriterscobbo.com>
Tao: <rwk@portlandmatne. gov>

Bate: 5/27/2008 3:33 PM
Subject: Diamond Cove

Braar Mr. Knowland:

Fam writing o you as the owner of a residence in Diamond Cave to infarm you of my opposition to the preposed
development plans relating o the abandoned building located at Biamond Cove.

{fully realize that agreeing to the development benefits the cily in that it relieves the city of the prablem of dealing
with the building, which s in & state of very bad repalr. However, the short-term financial benedit should not be
allowed to outweigh the long-term detriment to the city of allowing commercial development in the midst of
private residential neighbothoed. Cilizens of the city make home-buying decisions on the basis of existing zoning
and permitted uses, and it benelite all when changes to the existing restrictions are made only with the most
careful consideration of what will benefit the greater good. Itis difficult to believe that it will benefit the greater
good if Portland's cilizens cannot trust that the city will work to protect its residential areas from targe commercial
projects such as that propased for Diamond Cove.

turge you and the membears of the Planning Board to give most careful consideration to the detriment {o the term
"planning” that wilk accempany a decigion to allow the hotel and restaurant development to proceed on Diamond
Cove. Itis a special community of historic significance which should be one that the city can point to with

price, unsullied by commercial development undertaken by the cily only because such developmant is financially
beneficial io the city. Please consider alternatives that would not destroy whai makes Diamond Cove and
Portland special.

Thank you for your consideration.

Ann Ryan-Small

254 Diamond Cove
Great Diamond island
FPortland, ME

This e-mail message and any attached files are confidential and are intended solely for the use of the addressee
(s} named above. This cormmunication may contain material protecied by attorney-dlient, work product, or other
privileges. If you are not the intended recipient or person responsible for delivaring this confidential
communication to the intended recipient, you have received this communication in error, and any review, use,
dissemination, forwarding, printing, copying, or other distribution of this e-mail message and any attached files is
strictly prohibited. If you have received this confidential communication in error, please notify the sender
immediately by reply e-mail message and permanently delete the original message. Thank vou.

fle://C A Diocuments and Settinesywik\Local Settinea\ Tema\GWAAGONT HTH 100N08



[ Rick Knowland - Inn at Diarmond Sove ' T Fage

From: Chris Small <small@sinaver. coms
T <nuk@portiandmaine.gov>

Date: Tue, May 27, 2008 2.56 PM
Bubject: tnry at Biamond Cove

Daar Br. Knowland,

1 unable 1o attend the planning baard meeting tonight but did went
o regisier my opposition o the propesed inn at Diamond Cove.

O particular concern 13 the Dismond Cove septic system which cannot
adeguately serve the planned inn, in addition to the present
residences at Diamond Cove. increasing the size of it is not an

aption, as it is, presently, &t maximum size for the site.

Cne other note. You should know that, regardless of the spin that was
put on the "ves” vole at Biamond Cove, this project is opposed by
many of the people living there and would have been defeated had the
City of Portland not been able to cast 22 votes in favor of it.

| hope you will give a great deal of consideration to the concems
that are expressad by the residents of Diamond Cove at the planning
board meeting tonight.

Thank you for your time.

Hest regards,

Christopher Smal
2548 Digmond Cove



Rick Knowland - Rick Knowlend 5-27-2008.p6 . Fagel

Ten Lucke
1580 McKintey Court
Great Diamond Island, daine (4107

May 77, 2008

kr. Rick Knowland

Senior Planner

Planning and Urban Development Department
City of Poriland

388 Congress Strect

Poriland, ME (4101

Dear Rick,

P'm writing to youwith regard to the matter of the planned development of the IJouble
Barracks at Diamond Cove, which is cumrenily before the Planning Board.

Based on the analysis the applicant has presented o the Board, T have grave concerns about
the current development plan. fr parsioniar, ¥ i clear s the current plon fails fo
adeguately address the wastawarer disposal needs of the praject’

White the applicant has presented an assessment by an engineerin g firm (DeLuca lloffman
Associates, in 4 letier dated Apnil 29, 2008), the analysis contains & number of serious crrors
of facl, arithmetic and nierpretation. Correcting these errors leads o the conclusion that the
total estimated sanitary fiow after the development of the Double Barracks would be on the
order of 40,500 gpd. This cerrecied desipn flow cannat be nceommoduied within either the
design capacity of the current system (34,580 gpd), or within the Hmits of our carvent
Bverboard Discharge Permit (as an aside, it is important to note that this is before taking into
account any plans lo reduce infiltration and inflow {“1&I1™) into the system — even if [&1 werc
reduced to zero, the design tlow figures indicate that the cxisting three beds would not
provide adequate capacity) .

There are three basic adjustments and corrections that need to be made 1o the Deluca
eslimales 1o arvive at atrue piciuce of the design flows:

o The Deluca Hoffiman sstimate of total Phase [bedrooms Jow by aboui 40 bedrooms
(267 bedrooms vs 227}, The correct figure takes into account the actal cusrent
buildout as well as a modest allowance flor three other structures still 10 be restored

! You may recall that [ was formerly President of the Diamend Cove Homeowners Association for several years
during our transilion from developer control. Tn that capacity, T spenia greai deal oftime studying our
wastewater infrastructure, working with our engineers, negotiating with the developer over the need for an
additional wastewater bed, reviewing the specifications for the renovation of the existing beds, and working with
DEP ona variety of wastewater matters, including the re-Jicensing of the system. Thus while{am nota
wastewater engineer, Pm speaking with some depth of knowledge on these matters,



T - - Paéez

{(#inc essembly building, Mine arming building, Mule Ban). Belscg dherefore
usndevestimaies the current Phase F residendal design flows by aboui 3,660 gpd.

o Delauca underestimates the number of bedrooms, and hence the flow ihat needs to be
accounied for in considering the hotel. Correcting for this produces an addiionaf
design flow fram ghe hutet of abowt 3,000 gpd.

— First, there is e fundamental crror in arithimetic that has Debuca counting 38
bedrooms rather than 42.

- The mere significant error is that Del.uca fails to consider the “lockout units™. As
shown on the plans submitted by the applicant. the "living urea” of cach of'the
lockout rooms that includes a kitchen includes cither a foldout coucivbed or a
WMurphy bed. In other words, the “one-bedroom™ units actually divide nto 2 units,
one of which is & studio hotel room, and the other is a “one bedroom™ hotel unit.
The “two bedroom™ units divide into one unit with one bedroom, and snother with
two bedrooms, ete. So the iotal “bedroom™ couni, il you count hokel siceping
rocms, is aciually 62,

Finally, DeLuca has not accounted for any flow associated with the meals to be served
in the food scrvice arca of the hotel. These can be easily calculated using the flows
from the Maine Subsurface Waste Disposal Standards (table 501.2) applicd to a 36
seat Tood service arca as shown on the plans. Cerrecting for di iz yields an wddifional
flow, nat accounted for by Beluca, of about 5,800 ppd

Taking these underestimales into account (as well as & couple of olher minor ones) results in a

system design flow of 40,495 gpd (versus DeLuca’s 32,715 gpd) which is well culside the
design capacity of the existing ystem 2

1 therefore urge the Planning Board to take a closer look at the wastewater needs of the
development. Clearly the current plan is inadequate, and it would not serve any of the parties
for the project to go forward without a clear plan that takes into account the full impact of the

hotel. The last thing any of us want is to be put int legal jeopardy of violating of our OBD
pertmit.

Rick, 1'd be happy to talk with you about any of these maliers , or about the separate “1&l1”
issuc.

Sincerely,

o Lol

Tom Lucke

% The details and calculations are attached as a separate document.



Wastewater Issues Associated with the Development of the

Diouble Barracks st Diamond Cove
Way 27, 2008

The design flows contained in the submission io the Planning Board and DEP dated Apri! 29,
2008 significantly under-cstimate the capacity requirements of the sand-filter sysiem at
Diamond Cove. With the appropriaie design flows taken in Lo accouni, the development of the
Double Barracks as a hotel/condominis m cannot work within cither the design capacity of the
current system, or within the limits of the current Overboard Jischarge Permit

DL has also expressed concern about the current Jevel of infillvation and inflow (E&1) inte
the system. Given actua! sanitary flow rates over the last fow years, as well as our experience
with rainwater and snow melt entering the system, it is also difficult to sce how DCHA (the
licensee) could remain in compliance with its overboard discharge limits without significant
upgrades © the systeni. Note that this is a separate (but also important) issuc from the one

ahove.

Details on ihe design flow issue follow.

L

Ini the submission o the Planning Board, DeLuca Hoffman Associates estimates total
design flow for the system, as follows:

— Current residential design flows
Total of 7% units wilth 2 total of 227 bedrooms
Based om $0gpd per BR, design flow of 20,430 god
—  {Current commercial and administrative design flow 8,025 gpd, a3 follows:
i 200 seat restaurant, 25 employees, 6.375 gpd
i Marina, 80 gpd
n Two {2} administrative offices, 480 gpd
u  Tent site, 1,750 epd
.. Gift shop, 2 employees, 30 gpd
— The Inn design flows
Tolal of 20 unils, with & total of 36 bedrooms
= Based on 90 gpd per BR., design tlow of 3.260 gpd

Their conclusion that the Inn can fit within current design capacity of the system,
however, is based on and under-estimate of both the current design flows and the
appropriate design flows for the Inn.

— Deluca estimated the total design flow, including “The Tnn”, at 32,715 gpd, which
they note is within the design capacity of the system at 34,500 gpd

i 20,430 gpd current residential
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 April 29,2008

Ms. Richard Knowland, Senior Planner

Department of Planning and Devel opment
Cityof Portland . .'g
389 Congress Stréet v E
Portland, ME 04101 _.-;e__-.._"-,f_:f_- S

Subject: The Inm at Diamond Cove, LLC
Condltmnal Zoning Amendment . - . ;
‘Diamond Cove, Great Diamnond Island
Wastewater Treatment and Capaclty

Dear MI Knowland

 On behalf of The Irm at Dlamond Island"l:.lﬁc“ow U’fﬁce bhas prepa.red a summary of the wastewater
treatment capacity available on Gregt Diemond Island in support of the gpplicant’s requested
proposal for the renovation and conversion of the “Double Barracks” (Bulldmg #46) and the
"I:'[ospltal” (Building #19) mto res:dentlal hotel condomuuums

The current wastewater treatment system consmts of & gravity sewer collection system that conveys
sanitary sewer flows to three sand filter beds for treatment prior to overboard discharge :to Casco
Bay. The wastewater treatment system is heensed by the MeDEP (Penmt #W006931-41-A A-N) to.
accept and treat 35,000 gallons er da :bas ;

AT T T [
o

The e)ﬂstmg uses that are currently serv:ced by the wastewater treatment system and their associated
sewer flow rates based upon Table 501.2 of the Mzine Subsurface Waste Water Disposal Rules
- (MSWWDR) are summarlzed as follows: -

2 one—bedroom umts @ 90 gpd per bed:oom o ; S68gpd | fo
- 15 two-bedroom units @ 90 gpd per bedroom : 2,700 gpd
53 three-bedroom units @ 90 gpd per bedr om 14,310 gpd
- 9 four-badroom, umta—@ngtlgpd By-ba s e 3 240 gpd

- 200-seat restaurant with 25 employees e Ky '

@30 gpdperseat R 2 T e 6,000 gpd
@ 15 gpd per employee. - - 375 gpd
2 administrative offices e _ 480 gpd
-~ Marina pump out _ Tk I S0 gpd
~ Special event tent | ' tLow , w . 1,750 gpd
Gift store wnh 2 employees @-15 gpd per employee ' 30 gpd

Tonlflow=. . assssmd J9 (55

It should be noted that the MSWW"DR demgn ﬂow rates are generally conservative, For comparison,
our office reviewed the flow meter records for the wastewater treatment system from the period from
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Rick Knowland - Fwd: IDC- Notes & Conditions [DWM-Client.FID359749]

From: Danielle West-Chuhta (Danielle West-Chuhta)

To: Knowland, Rick

Date: 3/6/2012 4:12 PM

Subject: Fwd: IDC- Notes & Conditions [DWM-Client.FID359749]

Attachments: Notes and Conditions.doc

Rick:
I did not make any changes in the attached document, but my comments are as follows:

1) The date of the approval(s) should be included in #1;

2) The recording information should be included for each document in #5;

3) We may want to call out more specific information/conditions in the conditional zaning agreement and
reference the recording information of the prior versions (this may be too confusing, so it is just a thought;

4} Recording information should be included for the reference in #6; and

5) I am assuming that these notes and conditions will be recorded, referenced/attached to the individual deeds
for the units, referenced on the plat and referenced in the Planning Board approval, correct?

Thanks,
Danielle

>>> "Ronald N. Ward" <RWard@dwmlaw.com> 3/2/2012 2:17 PM >>>
All- was interrupted and forgot the attachment. It must be Friday- Ran

Drummond

Ronald N. Ward | Attorney
84 Marginal Way, Suite 600, Portland, Maine 04101-2480

voice (207) 772-1941 ext. 503 » fax {207) 772-3627 « (800) 727-1941
RWard@dwmlaw.com | www.dwmlaw.com

The information transmitted herein is intended only for the person or entity to which it is addressed and may contain confidential and/or
privileged material. Unintended transmission shall not constitute waiver of any privilege, including, without fimitation, the attorney-client
privitege if applicable. Any review, retransmission, dissemination or other use of, or taking of any action in reliance upon, this information
by persons or entities other than the intended recipient is prohibited. If you received this in error, please contact the sender and delete the
e-maif and any attachments from any computer.

For purposes of complionce with internal Revenue Service requirements, we inform you that any Federal tax
advice contained in this communication {including any attachment) is not intended or written to be used, and
cannot be used, for the plrpose of (i) avoiding penalties under the internal Revenue Code or (ii) promoting,
marketing or recommending to another party any transaction or motter addressed in this communication
(including any attachment).

file:///C:/Users/rwk/AppData/Local/ Temp/XPgrpwise/4F563767PortlandCityHall10016539... 3/7/2012



January 20, 2012

To Whom it May Concern,

Boulos Property Menegement

57

One Partond Square
Pertiand, ME 04107

T 207.8B74.6000
F 207.871.7010

werwr boudos, com

This letter is to confirm that we currently fease parking spaces in cur Porfland Square parking lots
to the Portland Harbor Hotel, Should the need arise in the future we would accommodate the
Portland Harbor Hotel by leasing them additional parking spaces 1o address their needs.

Plzase do not hesitate to contact me with any qusstions.

Sincerely,

G C(O;A Y E—

Midhael J. McDonald
Senior Real Estate Manager



MONTHLY PARKING CONTRACYT

Landlord hereby agrees that tenani may ulilize I¥ [Seventeen} space to park automobiles { “Parldag
Spaces | in the fot adjacent 1o the bullding, subdect fo the foliowing terms and conditions:

&} Tenant's right to use the Parking spaces shall commence on 32/{#;’/}’ z.
and terminate on the earlier to coour, disconiinued empﬁcgmerit at One and Two Portland
Square, or with the terminatlon of the Lease. Elther party may terminate these parking rights
upan notice to the other party given at least thivly (30} days prior to the termination date.

B} Tenant shall pay Lendiord the sum of $310.00 géea* month for each parking space, payable on the
first day of each calendar month. Landlord reserves the right to determine from tme (o time
new rental rates for parking spaces. New rates shall become effective on the date specifled In a
notice to tenant, which notice shall ke defivered not less than forly-five {45) days prior to the
effactive date.

C} Tenant shall use the paiking spaces subject to the following rules and regulations and such other
rufes and regulations as Landlord or the owner or operator of the parking lot/garage may
impase on lt's vge:

Persons using the lot/garage do so at thelr own risk. Landlord specifically disclaims all liability
except when caused solely by Its negligence or wilthd conduct, for persenal Injury incurred by
users of the lotfgarage thelr agenis, employeas, invitess, fainlly, friends or guests or as a result
of damage to theft or destruction of any vehicle or any contents thereof as @ result of the
operation ar parking of any automobiies in the lot/garage,

To ensure safe traffic flow within the fetfgarage, all wraffic signs and signals must be cheyed, At
no thme tenant ar its desigriated users alter or damage any traffic slgns, entry gates or other

properiy.

Ali Automobiles must be parked solely within the striped stalls, Landiord shall have the right te
enter upon the parking spaces o inspect same, to perform maintenance services and to make
repairs as Landlord deems necessary or desirable, without such entry constituting an eviction of
tanant in whole or In part, and the charges specifled hereln shall in no wise abate while said
mainienance and/or repairs are belng affected, .

PLEASE NOVE: OVERMIGHT PARKING BY PERMIT ONLY

TENANT:  PORTLAND HARBOR HOTEL DATE: __, 3{% /// _,2\

ADLDRESS: 4GE FORE STREET

TELEPHONES  (207) 523 2020 SIGNATURES




AT

1910

The Inn 3t Great Diamond Island, TLC
PG Box 3572
Portland, ME 04104

Re: Double Barracks (Bldg. 46) Mainland Parking Analysis
Foi the Proposed Condominium Hotel Guests

Gentlemen,
As per your request the following analysis is based on the current required parking

spaces tocated at the Harbor Plaza parking garage, and the additional spaces required by this
proposed project.

- Parking Garage 198
-_Surface Lot 20
Teotal Spaces 218

- MEMIC Building / 47,700 sq. £t/ 400 sq f. per Space 120
- Portland Harbor Hotel / 4 Rms. / Space @ 100 Rms. 25
- 470 Fore 8t./ 1 Space per 200 sg. f. Over 2000 sq. ft. I

2" & 3 Fl. Hotel 1 Space/ 4 Rums. 1
- 468 Fore St. (Annex) /

Basement for Hotel Use 0
- 1% FL Retail 1780 sa. ft. — None Reguired 0
- 7™ Fl. Hotel Meeting Rm. — None Required 0
- 3" Fl, 2 — Hotel Rms. — None Required &

- {See 470 Fore St, Rm, Count}
- 4™ F. Offices 1780 sq. ft. /350 sg. ft, / per Space 5

Total Spaces Required 152

Developed by Dletar Associates P.0O, Box 3572 Portland, Me. 04104



L.
L

Total Spaces = 218
Tatal Spaces Reguired = 152
{By current uses)

Balance of Spaces Available GG

Utilizing the most restrictive use application (Residential Structures) a total of 44 spaces
would be required for the Condominium Hotel use / 2 spaces for every unit plus 1 additional
space for every 6 mnits. Therefore a surplus of 22 spaces will remain after the additional use is
factored.

In Sumunary Harbor Plaza can accommuodate the additionsl Condominium Hotel uniis
and is pleased 1o do so at our current rate structure.

Should you reguire additional information do not hesitate to calk.

i

o
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Rick Knowland - RE: Diamond Cove

From: Kevin Gough <gough@archetypepa.com>

Teo: RWK@portlandmaine.gov

Date: 1/18/2012 3:17 PM

Subject: RE: Diamond Cove

CC: BAB@portlandmaine.gov; AQJ@portlandmaine.gov

Rick,

Please see the email | just sent to you regarding item 1 below. | have sent along revised letters which address
parking/transportation, as well as a map showing the parking that will be used.

In response to Item 2 below, there will be no garbage dispaosals in the units.

Kevin Gough, Architect
Archetype, P.A.

48 Union Wharf
Portland, ME 04101
Phone: (207} 772-6022
gough@archetypepa.com

http://www.archetype-architects.com

From: Rick Knowland [mailto: RWK@portlandmaine.qov]
Sent: Wednesday, January 18, 2012 11:08 AM

To: gough@archetypepa.com
Cc: Alex Jaegerman; Barbara Barhydt

Subject: Re: Diamond Cove

Kevin, As a follow-up to my Jan 12, 2012 review comment email,

1. The Parking information previcusly submitted was helpful but the real question is parking garage utilization.
Does the parking garage have sufficient capacity to accommedate the hotelminium project? Zoning is one thing
actual capacity is another. So what is the actual surplus of parking at the parking garage that could
accommodate the hotelminium? In the event there is not enough room in the parking garage for hoteminimum
guests what specific parking facilities would be used?

Also there has been discussion about prohibiting hotelminium vehicles to have residential parking stickers.
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2.0l garbage disposals be installed in the units?

>>> Rick Knowland Thursday, January 12, 2012 >>>
Kevin, Below are comments generated to date on the Diamond Cove project. Some of these are new comments
kased on the recent submission others are from my 1-Z6-2010 mema.

1. Parking. The submitted parking analysis for the Harbor Plaza Garage and current parking
requiremertts/commitments for the office building, hotel and retail was helpful. Just to clarify, please confirm
whether there are any other entities (such as off-site uses) that have a lease agreement to use the parking
garage.

2. Transportation response (a). Transportation has been along contentious issue on GDI. The letier (appendix
11} is helpful in explaining the hotel guest transportation process. Does this process apply to an "owner” of a
hotelminium?  Also I weuld review the transportation services conditional zening condition standard (5} and
include that language in appendix 11 or a separate document describing in additional detail how the
transportation condition wilt be implemented.

I the submissich response to the transportation development standard (2) should provide a definitive
statement that inn occupants will be arriving and leaving via the diamond cove ferry pier. I would include or
reference Appendix 11.1 know how contractors equipment will conte 1o the island but what pier

will contractor empioyees use? Which pier will hotel employees arrive and depart from the island?

3. Final documentation of "permanent drainage and maintenance easement”, "common area leased from
DCHA" will need to be submitted if its hasn't already.

4. Recording plat. A final recording plat will need to be submitted.
5. Fire issues. Driveway behind the building needs to be 16 feet wide. Fire Dept. is reviewing the submiission. They
are obviously interested in how water flow and water pressure related issues will be addressed in providing

appropriate water flow for the sprinkler system.

6. Landscaping. A specific tree/vegetation protection plan should be submitted. Existing vegetation (mature
trees) are shown on the plan but the plan doesn't definitively indicate whether they will be protected.

7. Bio-retention celi. A maintenance agreement should be submitted for review and approval. Recording plat
shoutld reference the agreement.

8. Environmental impact analysis response (i), I'm not sure your response totally answered the question. You may
want to beef this up by indicating limited amount of site disturbbance, re-using an existing building, etc.

9. Emergency services respeonse (k). Not sure this answers the guestion. You may want to mention the sprinkler
system as a way to mitigate fire protection services, the site is near diamond cove fire station, etc.

1C. Exterior light details and specs?
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11. Financial capacity. We've previously communicated comments t@ Ron Ward o ihis issue.

! arn expecting further commenits from staff review members next week. As they become avatiable [ witl forward
therm to you accordingly.
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DeLUCA-HOFFMAN ASSOCTATES, TNC,
DH CONSULTING ENGINEERS

778 MAIN STREET
SUITLE B
SOQUTII PORTLAND, MAINE 04106

TEL. 207,773,121
FAX 207.879.0896

SITE PLANNING AND DESIGN
ROADWAY DESIGN
LNVIRONMENTAL ENGINEERTNG
PERMITTING

ATRPORT ENGINEERTNG
CONSTRUCTION ATWTNISTRA TTON

March 6, 2012

Ms. Richard Knowland, Senior Planner
Department of Planning and Development
City of Portland

389 Congress Street

Portland, ME 04101

Subject: The Inn at Diamond Cove, LLC
Diamond Cove, Great Diamond Tsland
Response to Portland Fire Department Comments

Dear Mr, Knowland:

We have received and reviewed the Portland Fire Department’s comments for the above referenced
project. For ease of reference, we have repeated each comment here, followed by our response.

Comment 1
The testing and maintenance of the private fire hydrants system meeting NFPA 25
standards.

Response:

The applicant for the Inn at Diamond Cove is not aware of the private hydrant testing and
maintenance program that is performed by the Diamond Cove Homeowners Association.
Records of the previous hydrant testing and maintenance have been requested and will be
provided to the City.

Comment 2
Water main size

Response:

Copies of the Diamond Cove Subdivision and Utility Plans (Sheets 1 through 4) prepared by
Land Use Consultants, dated October 1985, provide the location and size of the water mains
throughout the development. An 8-inch diameter water line is the primary feed into the
Diamond Cove development from the Portland Water District distribution system. The
remaining distribution system throughout Diamond Cove varies from 6” to 4” water mains as
shown on the Land Use Censultants plans.
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Comment 3
Meeting of required fiows for sprinkler system and firefighting operstions.

Responge:
‘The fire protection sprinkler system designer has provided the following sprinkler system design
flow requirerments:

s 210 gallons per minute for the sprinkler system
s Additional 100 galloas per minute (hose derand}

The Inn at Diamond Cove LLC has retained Deluca-Holfman Associates, Inc. to perform a
hydraulic analysis of the private onsite water supply system servicing the portion of the Diamond
Cove water system that services the lan at Diamond Cove. This effort includes perforoting fire
hydrant flow and pressure measurements that were performed on February 15" and observed by
Li. Wallacc of the Portland Iire Department. These hydrant fire flow tests were performed by
personnel from the Portland Water District and E. J. Prescott.

A sammary of the hydrant flow test is provided in the following table:

Flow Flow Rate | Static Pressure | Residual Projected Flow (gpm) ai
Hydrant LD. | (gpm} {(psi} Pressure {psi} | 20 psi Residual Pressure
HI12 375 82 30 410

H14 375 80 40 470

Hlé 460 82 36 500

HI17 460 82 36 500

PWD 1,300 105 60 1,830

A meeting was held with representatives from the Portland Fire Department and the Portland
Planning Department on February 29" to discuss the existing hydrant flow tests, sprinkler design
and measures to improve the fire tlow capacity of the water supply system. Additional hydrant
flow tests are scheduled for March 8%, which should enabic the hydraulic analysis of the system
to be completed. Upon completion of the analysis, the applicant will once again meet with the
Portland Fire Department to review the results to ensure compliance with the building’s sprinkler
system design and manual fire fighting flow requirements for the Fire Department.

Comment 4:
Eocation and number of hydrants

Response:

The locations of the original fire hydrants are shown on the Land Use Consultants Subdivision
and Utility Plans. As shown on these plans, the original subdivision development contained
twenty-seven hydrants throughout the Diamond Cove development.

Recently, representatives from Deluca-Hoffman Associates, Inc. located each of the active fire
hydrants using GPS survey equipment. The locations of the fire hydrants will be included as part
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of the water system hydraulic flow analysis work and submitied separately for review with the
Portland Fire Departmcent.

Comment 5:
Fire Department Access according to NFPA and Chapter 16

Response:

McKinley Court, which is the primary access road around the perimeter of the parade ground, is
approximatety 18 in width that runs along the westerly side of the Inn. The access lane that runs
along the south and east sides of the lnm is currently 11.5° to 137 in width. As discussed with
Captain Pironc on February 3, the access lane will be widened to provide a total fire lane width
of 16°. The widened surface wili consist of two foot thick gravel section suitable for supporting
the cmergeney vehicles. The exient of widened fire lane along the south and cast sides of the
building has been shown on the revised Site Layout and Utility Plan (Sheet C-4). A detail for the
widening of the emergency access lane has been added to Sheet C- of the plan set.,

{n addition, the location of the building’s external sprinkler riser connection hag been added to
Sheet C-4 of the plan sel,

Please contact gur office with any questions you may have concerning this letter,
Sincerely,
DeLUUCA-HOFFMAN ASSOCIATES, INC.

Joseph A. Laverriere, P.E.
Senior Engineer

C 12avid Bateman — The lnn al DHamond Cove, LLC

R:A2700 Series'\276%admin'201 2-3-6 Knowland.doc
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MEMORANDUM

TO:
FROM:
DATE:
RE:

Rick Knowland, Planner

Ashley Auger, E.|.T. & David Senus, P.E.
January 17, 2012

The Inn at Diamond Cove

Woodard & Curran has reviewed the Site Plan submittal for the Double Barracks renovation at Diamond
Cove. The project involves twenty condominium/hotel units together with some common amenities
consistent with the operation of a hotel, These amenities include a pool and restaurant. The project has
provided previous Site Plan Application submittals, and has received review comments from the City of
Portland Planning Office; including review comments prepared by Woodard & Curran. The project has
applied for and received a Site Location of Development Act approval through the MaineDEP, which
includes review of stormwater management systems for conformance with MaineDEP Chapter 500
standards.

Documents Reviewed

Section 12, Stormwater Management Report, prepared by Deluca-Hoffman Associates, dated
March 2009

Section 14, Erosion and Sedimentation Control Report, prepared by Deluca-Hoffman Associates,
dated March 2009

Engineering Plan Sheets C1-C10, prepared by Deluca-Hoffman Associates, dated January 2, 2012
MaineDEP Site Law Approval, # L-13160-L3-AB-B, dated September 2009

Comments

As a condition of approval for the Site Law Permit, the applicant must obtain executed ground
lease and drainage easements from the Diamond Cove Homeowners Association (DCHA) prior to
the start of construction. As such, copies of executed ground lease and drainage easements must
be submitted to the MaineDEP Bureau of Land and Water Quality and the City of Portland Planning
Office in advance of the work.

The Inspsction and Maintenance Manual for Stormwater Management and Related Stormwater
Facifities should be updated to reflect the requirements of Chapter 32, Article lll. Post Construction
Stormwater Management of the City of Portland Code of Ordinances.

City of Portland (222804.90) 1 January 17, 2012
2012.01.17 Inn at Diamend Cove Memo.doc
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Dhamond Cove supplies have used the southerly pier for other than emergency access. Bince the
mid-19%0s, the relationship beiween DIA mersbers and Diamond Cove owners and residents has
been acrirmonious at times, and DIA members have experienced great ditficulty in porsuading
City and State officials to enforce those permits, conditions and agreements, with ambiguities
and differences in responsibilities having been cited as reasons not to do se.

Therefore, DA asks the Flanning Board to help enzure that the permits it issues and the
conditions it aitaches to this new development are clear, unambiguous and consistent with other
permiis and approvals for this development — so that the planning approvals lor The Irn at
Diamond Cove will not also become a source of controversy in the future. The Planning Board
can do 3¢ by taking these two actions;

1. Adopting a definition of the term “Diamond Cove Pier” in the findings of
fact that the Planning Board will issue as part of its written decision, and by stating that
references in the application materials to “the Diamond Cove landing of the Casco Bay
Lines” or to “the Diamond Cove ferry lunding” or to “the pier in Diamond Cove” {(all
terms used at various times by the applicant in its application) or similar terms mean the
“Diamond Cove Pier.,” The City Council used the term “Diamond Cove Pier” 1n the IR-3
Conditional Zoning Amendment it adopted on September 3, 2008, and 50 it makes sense to use
this term consistently in referring to the pier. Because this application is for an amendment to an
approved subdivision plan, the Planning Board’s definition could fie the term “Diamond Cove
Pier” to its depiction on a subdivision plan that is recorded or is to be recorded. For example, the
Planning Board’s definition might be “the pier depicted to the right of the legend “Diamond
Cove’ on a map entitled *Plan of Diamond Cove Phase | — Third Amended Sheet 3° dated
February 5, 2001 and recorded in the Cumberland County Registry of Deeds in Plan Book 202,
Page 5277 (an example of a recorded plan showing the Diamond Island Pier}.

2. Attaching a condition of approval that the applicant will store, dispese of and
handle solid waste in accordance with the Maine Department of Environmental
Protection’s September 2009 Site Location of Development Act Minor Amendment Order
{the “DEF Order”) for the Inn at Diamond Cove.

The need for this is shown by what happened at the Workshop.

The IR-3 Conditional Zoning Amendment states in Section 3 (“Disposal of Solid Waste™):
All solid waste generated on the Premises shall be collected and disposed of
privately, on the mainland, with femporary storage of such waste being handled
within the building and disposed of in accordance with all applicable
regulations, codes and laws; or if, in the City’s opinion, it would not create an
unreasonable burden thereon, at a municipally-operated island solid waste

disposal facility.

The DEP Order in Section 10 states:

JEOOSBY4% | §
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Al general solid wasies [rom the proposed project will be collected and stored within the
hotel/condominium facility before being trunsporied by barge or otherwise from
Diamond Cove property to the mainland for disposal at Ecomaine,

It other words, both the City IR-2 Conditionsl Zoning Amendment and the DEP Order require
solid waste generated by The Inn at Diamond Cove to be collected and stored within the Inn, and
the DEP Order requires the solid waste to be “transported by barge or otherwise from Diamond
Cove property to the mainkand for disposal at Ecomaine.” The DEP Order does not allow
temporary storage or transportation of solid waste on the southern part of the Island.

Archetype’s January 3, 2012 Site Plan Application letter with regard to solid waste recited only
the first half of the above: “All solid waste will be held within the building in a trash room and
will be picked up and removed in accordance with the Diamond Cove Homeowner’s
Association, of which this project will be a member.” It is unknown whether solid waste
removal in accordance with DCHA complics with the DEP Order’s reguirement that solid waste
be “transported by barge or otherwise from Diamond Cove property to the mainland for disposal
at Ecomaine,” Because Archetype’s letter could be read to contemplate using solid waste
temporary storage and transporiation over the southern part of the Island, DIA asked for a special
condition of approval imposing the DEP Order’s solid waste provisions. Attorney Ward
responded that it was unnecessary because the applicant had to comply with the DEP order.

However, 11 summarizing the dispute between [ A and the applicant on sclid waste generated
by the development, the January 24, 2012 Planning Department Memorandum to the Planning
Board reads, “The Dramond Island Association indicates waste associated with the hotelminivm
project should be transported off the istand from the Diamond Cove side of the island and not
cross the southerly end of the island.” While DIA did make the statement, DIA did not invent
the requirement that solid waste be transported from Diamond Cove property — it is elearly
stated in the DEP Order and is omitted from Archetype’s deseription of the development’s
solid waste plan. This is a perfect example of how for the past 25 years clear permit
requirements have become “ambiguities” that have led to conflict among these parties and have
caused a lack of enforcement. The Planning Board can help prevent this from happening with
regard to this new development by attaching the condition of approval requested by DIA.

Thank you for your consideration.

Sincerety,

fo :E&—élt;j; iuelm

[}
i

James N, Katsiaficas
JNK:pal

e Richard Knowland, Senior Planner, City of Portland
Diamond Island Association
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James M. Katsiaficas

Erom: Jarnes N, Katsiaficas

Sent: Maonday, January 30, 2012 .25 PM

To: rnward@dwmlaw.com

£ RWK@portlandmamne.gov, Nmgleason@aol cony jmsgdi@myfairpointnet
Subect: frn at Dizmaond Cove Application

Hi Rom

mn following up on our brief conversation st the end of last week's Planning Board workshon on the inn at
fiamond Cove application,

As Enoted at that time, my client, the Diamond Island Association, has authaorized me to work with you to “fine
tune” the application materials language to help insure that the terminology and provisions for transportation and satid
waste are consistent internally and consistent with other approvals su as to avoid any potential future issues and
misundersiandings. Please let me know if that is acceptable to your client,

For example, with regard to transportation, we could agree on a definition of "Diamond Cove Pier” that refers to
a recorded subdivision plan and then the Applicant and the Board could use that term cansistently,

With regard 1o solid waste, we could agree to a Planning Board condition of approval, or a statement in your
application to the Planning Board which wouid be restated in the 8oard’s findings, that the applicant witl store, dispose
of and handle solid waste in accordance with the September 2009 Site Locatian of Development Act Minor Amendment
for the inn at Diamond Cove,

Reaching agreement on these two matters now would allow the Applicant to make the appropriate submittals in
advance of the Feb. 14 2012 Planning Beard hearing that would avoid our having to again bring these matiers to the
Board.

Thank you.

fim

JAMES M. KATSIAFICAS
ATTORNEY

PERKINS THOMPSON

ONE CaNAL PLaza, PO B0ox 426
PORTLAND, ME 04112-0426
207.774 2635 x8108 Main

207 .400.8108 DIReCT
207.871.8026 Fax
wwew erkinathom
sinficasi@nark

SEAeIst
nathompe o, Lom

CONFIDENTIALITY AND TAX ADYIGE NOTICE: The information contained in this communication may be confidential or privileged. If you are nof the
intended recipient of this communication. any disclosure, copying, distribution or use of this communication is prohibited. If you have received this
communication in error, please notify the sender and immediately destroy this communication. Any tax advice contained in this communication cannot
be used to avoid tax penalties.
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February 7, 2012

Portland Planning Board
City of Portland

389 Congress Street
Portland, ME 04101

Re; The Inn at Diamond Cove
Dear Board Members:

This Firm represents Diamond Island Association (“DIA”) with regard to the proposed
“The Inn at Diamond Cove” development. As we have stated previously, DIA has not
voted to oppose the Inn at Diamond Cove’s application. However, it seeks to ensure
that whatever is approved, constructed and operated is consistent with City and State
approvals and with City of Portland zoning. In this regard, the application’s statements
regarding transportation and solid waste continue to concern DIA and its members.

At the January 24, 2012 Workshop on this application, DIA raised these concerns to the
Planning Board. After the conclusion of that Workshop, I spoke with applicant’s
counsel, Ronald Ward, Esq., and told him at that time that my client, DIA, had
authorized me to work with him to “fine tune” the application materials language to
resolve DIA’s transportation and solid waste concerns. He said that he would have to
check with his client. On Monday, January 26, 2012, I sent him an email reiterating
that offer (copy enclosed). To date, I have received no response from Attorney Ward.

Therefore, [ am sending this letter on behalf of DIA in advance of the February 14,
2012 public hearing on this application to request that the Planning Board take two
actions with regard to this application.

By now, the Planning Board is well acquainted with the history of the cottage
community on the southern part of Great Diamond Island that has existed and been
represented by DIA since the 1880s. The Board also is well acquainted with the
Diamond Cove development on the northem part of Great Diamond Island that began
in the 1980s, The Board has seen that in the zoning, planning and land use approvals
for the Diamond Cove development, the Portland City Council, the Portland Planning
Board and the Maine Department of Environmental Protection attempted to keep these
developments separate, with the southern part of Great Diamond I[sland using the
southerly pier for access and the Diamond Cove development using the Diamond Cove
Pier for access. However, despite what we believe were clear permits, conditions and
agreements, Diamond Cove owners, oceupants, guests, contractors and employees and



