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Jeff Levine, AICP, Director
Marge Schmuckal, Zoning Administrator

March 7, 2013

Jewell & Boutin, P.A.

477 Congress Street

Suite 1104

Portland, ME 04101-3453

Attn; Thomas F, Jewell, Esq.
RE:  372-374 Park Avenue - 067-C-003 (the “Property™) — R-6 Zone
Dear Attorney Jewell,

I'am in receipt of your request for a determination concerning the Property and a
functional division of land. The Law Court upheld a concept of “functional division” in
' its ruling of Keith v. Saco River Corridor Commission,

The Law Court outlined criteria that are described at 464 A.2d 152 as follows:

(i) The structures were in existence prior to the zoning ordinance: The basis of the
Land Use Zoning Ordinance currently in use is June 5, 1957. Both structures on the
Property were in existence prior to June 5, 1957 as evidenced by the pre-1957
Assessor’s records.

(ii) From that time to the present they were separately use and occupied: Nothing has
been submitted to show that either structure was consistently and separately used and
occupied since they were constructed. My research of Inspection Services files

indicates that the two structures have been consistently used and occupied separately.

(iii) Each dwelling is served by its own utility and sewage disposal system: I translate
“each dwelling” from the Law Court Case into “each structure” in the case of
multiple structures on a single piece of land, and not each dwelling within each
structure on the land in question. In the scenario submitted to me for consideration,
there are two structures on the Property. The front structure along the street is a legal
two residential family building. The rear building is a legal three residential family
building. Although electricity and gas have been shown to be independent for both
structures on the Property, it is an important distinction that both structures share the
common water and sewer to the Property. It is my interpretation of the Law Court
decision that the lack of independent water and sewer for each structure moots the
ability of the structures to remain functionally separate from each other if the
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Property was divided. My reading of Keith is that the independence of water and
sewer is a prime indication of each structure to function with autonomy. This vital
criterion is not being met.

Because the required criteria of Keith is not being met, [ have determined that the
request to divide the Property is not allowable. Section 14-422 of the Land Use
Zoning Ordinance states: “No lot shall be so reduced that yards, lot width, lot
frontage, lot area, area per dwelling unit, and space for off-street parking and / or off-
street loading shall be less than the minimum required under this article.” I have not
been afforded any information that indicates the proposed division of land can meet
the underlying R-6 Zone requirements. Therefore the Property shall not be divided as
proposed.

You have the right to appeal my decision concerning this matter. If you wish to

. exercise your right {o appeal, you have 30 days from the date of this letter in which to
appeal. If you should fail to do so, my decision is binding and not subject to appeal.
Please contact this office for the necessary paperwork that is required to file an
appeal. _

Very truly yours, -
ﬁ
W\ l _ UW«&@}LD)L

Marge SL huckal
Zoning Administrator

Room 315 - 389 Congress Street - Portland, Maine 04101 (207) 874-8695 — FAX:{207) 874-8716 - TTY+{207) 874-3936




JEWELL & BOUTIN, P. A,
Attorneys at Law
477 Congress Street
Suife 1104
Portland, ME 04101-3453

www.jewellandboutin.com

Thomas F. Jewell Email: tiewell@jewellandboutin.com Telephone: 207-774-6665
Daniel W. Boutin Email: dboutin@jewellandboutin.com Fax; 207-774-1626
February 22, 2013

Marge Schmuckal, Zoning Administrator

City of Portland

357 Congress Street

Portland, ME 04101 RECEIVED

Re:  372-374 Park Avenue; Map 67-C-3 FEB 22 233

Functional Division request _ )
Dept. of Bullding Inspection:

City of Porttand vl w
Dear Marge: ty of Portfand

I wrife on behalf of my client, Hill Street Apartments, L.1.C, which is the current owner of
the property at 372-374 Park Avenue, requesting approval for the division of this property as a
functional division. Together with this application, I enclose a check for $150.00 for the cost of
your determination.

The property currently has upon it two separate buildings, with two dwelling units in the
front building and three dwelling units in the rear building. Each structure has been in existence
and separately used since at least the 1920s according to the attached assessor information sheet,
The owners propose to split the lot pursuant to the ttaehe survey. The division would resulf in
two lots which would share the driveway and woulg shale he common water and sewer.

R

Except as noted above, these two residential structures at this location are separate structures
independent from each other. They each have their own electric service (copies attached) and
separate gas service (gas service to the property is directly billed to the tenants so we do not
presently have copies of separate invoices from the two buildings), and each building has been

Al
5 v (za—funcnonaliy independent from the adjoining property since their construction in the 1920s. The

roposed division would not change the current use ot resulting impact of the property. Either one

p
F o~ mtm (‘?v(\)f the buildings could be destroyed and the remaining building could continue functioning,

(5@?\»’“\‘tr

@@owﬁon water and sewer service for the property which runs through the front
building and continues to the rear building. Although somewhat rare, we have seen several
separately owned properties in Portland that share a common water and sewer lines. Typically
such properties are in settings such as present appeal, where one building is behind the other. We
submit that two separate buildings that share a water and sewer line are still functionally divided, as .
_each could function without the other just as is the case when they shale a duvcway As with many
" candidates for functional division that have been approved in the past, this present application

would require a shared driveway.




Marge Schmuckal, Zoning Administrator
February 22,2013

Separate water and sewer lines could possibly be installed, and the Applicant has researched
that possibility, but the price is prohibitive. At a minimum, easements will be created that would
allow for the eventual separation of the water and sewer. The attached site plan from the Portland
Water District shows the existing public water line on the far side of Park Avenue.

We would respectfully suggest that the Applicants’ proposal is(iii harmc@with the Maine
Supreme Judicial Court decision, which set the precedent for “functional division” review, in Keith
v. Saco River Corridor Commission, 464 A.2d 150 (Me. 1983,) a copy of which is enclosed. In that
case, the owner sought to divide her property upon which was located several camps built prior to
the adoption of the zoning ordinance. Her camps were lawfully non-conforming uses.

We do appreciate that although the Court in Keith did state, in its summary of facts, that the
buildings in that case each had its own utility and sewage disposal system, there is nothing the
following analysis by the COUl’t that mentions anything fLII ther about the utilities or suggests that
Instead ‘the focus of the mc{uiry in Keith was whether the proposed lot division “would be an
extension, expansion or enlargement of existing buildings, structures or of nonconforming uses”
Keith, at page 151, which would have required a permit. Similar to the Saco River Coiridor
Commission Ordinance, the grandfathering provisions of Portland Land Use Ordinance, Section 14-
381, generally prohibit the extension, expansion or enlargement of preexisting nonconforming uses.

The Court in Keith concluded that the “mere” change of dividing the existing one large lot
with three buildings into three separately owned parcels did not create such an extension, expansion
or enlargement because it would not result in any change of the grandfathered use of the property.
Therefore, the central question in the present application is whether dividing the lot of a property
that is already functionally divided is an extension, expansion or enlargement of the lawfully
preexisting nonconforming use so that it would be prohibited under Section 14-381 of the Portland
Land Use Ordinance. RSP cm)(;\ . , % N

We submit that the result in Keith would likely have been the same if a couple of the camps
shared a septic system. This assertion is based d .o the fact that the focus of the analysis of the Court
in that case was on the issue of change of use,vo on the details of the existing propetties. The
important finding of the Court in this respect was that “the propetty in question had been
“functionally divided’ as separate lots by tenant occupation since before the enactment of the Act.”
Keith at Page 152. Similarly, our buildings have been used by different tenants since the 1920s, and
dividing the parcel into two lots will have not change the ongoing use. i\gaif £l s e 0l
As a general rule of zoning law qonelgannot create non-conforming lots, However, the
proposed division in Keifh resulted in the creation of three new lots that did not meet the minimum
space and bulk zoning requirements for frontage, and setback requirements. Nonetheless, the Court
determined that the Commission was compelled to approve the landowner’s request to divide the

property.
In Keith, at page 154, the Court stated as follows:
2




Marge Schmuckal, Zoning Administrator
February 22, 2013

The post-sale fragmented title in no way would modify the nature or purpose of the pre-
existing nonconformity of the respective buildings on the land, nor would it reflect any
alteration in the land use itself prevailing at the time the Saco River Corridor Act [the
applicable zoning ordinance] took effect, nor would it under any view of the factual
sitvation create a new use different in quality, character or degree, from the original use;
no change in intensity of use would result. Had the Keith holdings as functionally
divided been owned by three different individuals at the time of the Act and each of
them desired to convey his separate lot, there would be no zoning impediment to the
sale. We cannot see wherein a different result should obtain simply because all the
already functionally divided lots are owned by only one person. [Bracketed text added.]

Again, the Court focused largely on the effect of the division on the resulting
grandfathered use of the property and found that the proposed division of the existing
"non-conforming lot into three new nonconforming lots would not result in any particulat
change in use. With no change in the use, the Court found there would be no public Wl
purpose served by denying the Applicant her request to divide the lot. W

The Applicants® lot already hosts grandfathered lawfully non-conforming uses of
two buildings with five dwelling units between them. The proposed division does not
extend, expand or enlarge the units within the structures or the existing uses of the
building footprint, driveways, yards or appurtenances. Splitting that one parcel into two
will not result in any change to the land use effects associated with those two buildings, it
will just create an invisible property boundary between the existing houses.

We submit that the Applicant’s “mere change” from one lot with two structures,
to two lots each with one structure meets the legal requirements for a permissible
__functional subdivision of the property as set forth by the Maine Supreme Judicial Court in
" Keittrand- request approval to create two lots at the subject property.

Respectfully submitted

. e
ThomasF. J e\gvellw S
Attorney for Applicant HllI Street Apartments, LLC
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MAINE REAL ESTATE TAX PAID

Pac: 47868 BL:29872 Pa: 74

QUITCLAIM DEED WITH COVENANT
{Specio] Warranty Deed)

1.8, Bank National Association, As Suceessor Trustee To Bank Of America,
Natiennl Association As Successor By Merger To LaSalle Bank Nutfonal
As;suclatlou, 4As Trustee Under The Pooling And Servieing Agreement Dated As Of
March 1, 2007, GSAMY Trust 2007~HE_2 with its principal place of business at 1661
Worthington Road, Suile 100, West Palm Beach, FL 33409, for consideralion paid,

p )
Grants 16 Hill Street Apartments LLC,/with QUITCLAIM COVENANT, the following

described fand in Portland, County of Cumberland, and State of Maine:

A certain lot or parcel of land situated in in the town of Portland, County of Cumbertand,

and State of Maine, being known us 372 374 Park Avenue, Portland, ME 04102, bounded

and described as follows:

Seo Exhibit A attached hereto and mado a part hereof

Being the same premises conveyed lo the Grantor herein by instrament dated October 24,

2011 and recorded in Book 29056 Page 147, Cumberland County Rogistry of Deeds,

Granlor covenants that it is scized and possessed of the said lond and has a right to

convey it, and warrants the title against the lawful claims of all persons claiming by,

through and under it, but not further otherwise,




Dock: 47868 BL129872 Par 77

IN WITNBSS WHEREOF, U.S, Bank Natlonal Association, As Successor Trustee To
Bank Of America, Nntlonal Association As Successor By Merger To LaSalle Bank
National Assoclation, As Trustee Under The Pooling And Servicing Agreement

Dated As OF March 1, 2007, GSAMP Trust 2007-HE2, has cavsed this instruiment fo

be cxccuted by Benjamin Z. Karp , as
conmumgemcmmmm, thercunto duly authorized, this é day of Adﬁ,!)’l" '
, 20, (P ] . -

.S, Bank Natlonal Association, As

Rerceived Suceessor Trustde To Bank Of America,
Recorded Resister of Deeds National Associatlon As Successor By
Aus 2752012 01:16:20F Merger To LiaSalle Bank National
Cumberland County Assaciation, As Trustee Under The

Pawale E. lLovley

Puoling Aud Servicing Agreement Dated
As Of March 1, 2007, GSAMP Trust
2007-HE2 By Ocwen Loan Servicing,

LLC its attomney-in-fact
. = ,&% amin2Kerp—
itess,  Marlene Saunders ?;izig-e' contract] Management Coordinator

Company: Ocwen Loan Servicing, LLC

STATE OF 1 .
comyo%gﬁm | huowet ¥ .20 18

-on_ ¥ I C ] 20072, vofore me, Disgo GOﬂ%gJBZ , Notary Public,
personally appeared (Namo) Benjamin £ Karp , the
(tit Of (Company) Ocwen Loan Servieing, LLC
us allomey-in-fact for U.S, Bank Nutional Association, As Successor Trustee To Bank
Of Amcrica, Nationul Association As Successor By Merger To LaSalle Bank Wational
Association, As Trustes Under The Pooling And Scrvicing Agreement Dated As Of
Mareh 1, 2007, GSAMP ‘I'rust 2007-HE2 who praved to me on the basis of satisfactory
cvidence to be the person(s) whose name(s) is/are subseribed to the within instrument
#nd acknowledged to me that he/she/they executed the same in hisfher/their authorized
capacity(ics) and of histher free act and deed in said capacity and the free act and deed
of Oewen Loan Servicing, LLC as attorney-in-fact for U.S. Bank National Association,
As Successor Trustes To Bank Of America, National Association As Successor By
Merger To LaSalle Bank National Association, As Trustee Under The Pooling And
Servicing Agreement Dated As Of March 1, 2007, GSAMP Trust 2007-HE2 and {hat
his/hertheir signature(s) on the insirument the person(s), or the entity upon behalf of
which the person(s) acted, executed the instrument.

&rﬁ ""o Nolary Pubtic Stats of Flofida
i %, Diego Gonzalez

My Commission EE128214
Expires 0310712015

F
5~

Notary Public Y
NP

Dlego Gonzalez

{Print Name and Affix Seal)
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374 Park Avenue

Portland

PORTLAND WATER DISTRICT
225 Douglass Street
Portland, ME 04104

Inspector:

(Please Return to Thomas Whitney)

Legend

N & Air Valve @ Connection (D Combined Service @ Manhole
& Blow Off & Aftribute Change | Domestic Service ®Cso
® By Pass A Reducer (I Fire Service s Gravity
® Distribution € Hydrant @ Private Hydrants sl Force

@ Transmission @ Hydrant Control @ Meter Pits

Date Inspected;

GPS

Redlined ____

Disclaimer: This map is suitable for preliminary study and analysis and is based on PWD
record information. PWD is not liable for any damages whatsoever resulting from inaccurate
data or from errors made in the location and marking of its infrastructure.
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JILLIAN ‘FACKO | .
374 "PARK AVE ‘APT 2F ||IHIIH]|||||I"||||||Il;h|mn||||im||||'m”!;l]f!n|u"
r— PORTLAND ME 04102-2765 UNITIL ME
———— P.0Q, BOX 981010

BOSTON MA 02298-1010

CINAME AND/OR ADDRESS CHANHGES. PLEASE CHECK THIS BOX AND HOTE CHANGES ABOVE. [ l¢gaz] PLEASE SEE REVERSE SiDE
FOLD ALONG DOTTED LINE, DETACH AND RETURN THIS PART WITH PAYMENT E X FOR PAYMENT OPTIONS
Page 1 of 1
YOUR MONTHLY USAGE & o SERVICE ADDRESS FACK ACCOUNT NUMBER BILL DATE DUE DATE
AVERAGE DAILY TEMPERA'!‘UT\E {ADT} | -
nLe e i 974 PRRK AVE FRONT 2, PORTLAND 5236885-5046418 2/13/13 3/11/13
T ' - HMETER METER READING NUMBER METER METERED HETERED RATE
L CCF * ADY - HIMBER  PREVIOUS PRESENT OF DAYS CONSTANT USAGE DEMAND  CODE
EEB"]._J--: 0 . 94__”.'2__6 HE2376 1139 1233 33 94,00 cCcp Rz
AN 13 .- R ‘86 30
DEC:12 S 720 37) BAST BILL AMOUNT 147.53
NO_V-.:312 . RN 37 :'.49 PAYMENTS THROUGH 2/08/13 THANK YOU ~147,83
ocr 12, 0 0. .0 BALANCE FORWARD §.00
SEP.12 - e 0. e
AUG 1,2 0 ;0. -0 CURRENT CHARGES  GAS SBRVICE SERVICE PERIOD 1/09/13- 2/11/13
JUL12 [ | I B N 1 ) METERED USAGE 94.60 CCF x = 94.00 ccp
Ju 12, N 0 0| DELIVERY CHARGES
MAY 12 0 ' 0 0 CUSTOMER CHARCE B.15
APR :12 0 .0 o DISTRIBUTION CHARGE FIRST 40.60 ccr ® §.60840 24.38
HAR 12 ] o Rl DISTRIBUTION CHARGE NEXT 54,00 ccp x $.42900 23.16
FEB 12 .0 0 0 EERA + 894,00 Cccp x $.01010 .95
: ERC 94.00 CCF ® §$.00420 .39
TOTAL CURRENT GA CHARGES $57.03
CURRENT CHARGES GAS SUPPLIER SVC SERVICE PERIOD 1/69/13- 2/11/13
GAS BUPPLY CHARGES AT CosT
COST OF GhAS 94.00 CCF x $1.09350 102,79
TOTAL CURRENT GS CHARGES $102,75
APPROXIMATE MNEXT METER. READING:
3/13/13
TOPAL: AMOUNT DUE 5159.82
Have you heard about the Unitil
Scholarship Fund? Learn all .
about it and:downlcad an =
application here: = .
uw'w._unitj_.l.'c_om/ac_holarahip o
Lighits out? Phones on! Make
sure wa have your updated phone
number ‘& that it ties to your
account. If wa don't have it -
vigit - ST
WHw.unitil, com/sharenynumher or
call ue, - R
Unitil offers a Low-income
Discount Program to all
eligible customers. The Program
is available to all income
eligiblae heating and non- TO AVOID INTEREST CHARGES OF .8920% PER HMONTH, EFFECTIVE 1/01/14
heating customers identified by PAYMENT MUST BE RECEIVED BY 3 BPM ON 3/11/13,
the Maine Stata Housing
Authority as incoms eligible d, YL
for LIRERP funds and will QUESTIONS ABOUT YOUR BILL? o) lU]]BII[{IIB
pProvide for a 30% discount of
the total billed charges. For REMIT PAYMENT TO: TELEPHONE
additional information, contackt gNéTIg 981010 1-866~933-3821 WHW, UNITIL. COM
our Customer Service Center, Boston, MR 02398-1010 \ IM20130213 TXT-1995.000000776
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2HE13 Unitil - Manage My Account

Forms

iy i i f i
i P s Serann’ Encergy for Reskdents Energy Efficiency Our Communily Dutage Center

Hly Account Homepagy My Account Home / Billing History
Bliing and Payment Hiztory
Nalwral Gas Usage Your billing/poymont hislery s basod upon Lhe accounl humber and senca addroas
shown bolow. This [nformalion Is cument as of 2H4/2043, Payments recelvod altor thet
Slark Sendea dela will nol bre Included In your biiling/payment history.
Slop Senice A . [m e e e s
Change Your Address aseun Mmm

Diracl Debil Enrollment

Paper Bill Requosl
Budgel Bilfing

Cusfomar Information Lisi Now Payment Oplions Awailablo - Pay your bill electrenically from your chacking
acecounl, Vise or MastorCard ovor our secure websHo or over tho phona!

Account Information

TALY Hole: The current balanco above doas
Account Numbar: 5033461-5020302 aclapolyte Budget Billing Cuslomers,
Curtenl Balonce: $0.00 where tho balance is a pre-eslablished
tudgel paymeanl,
Service Address Bllling Addroas
372 PARK AVE #1 212 SAINT JOHN ST
PORTLAND, NE §4102.2765 PORTLAND, ME 04102-3041
Date Description BHiDays  BfiDuo Amount
M262013 PAYMENT $137.29
Pelatls 010872013 BILL 27 Q270772043 §130.43
1212012012 PAYMENT §93.27
Delaits 42/11/2012 @LL 30 01072013 $38,62
Delaits 411002012 BiLL 33 12i04{2012 $5.4.66

i yous hava anyquastions, plaase call our Cuslomer Serico Centor at ono of tha loll-
frae numbors bolow. Our nomal business houss oo 7:00 AM e 9:00 PMMonday
through Firlday, and 8:00 AM o 8:00 PM on Salurday, Our aulomalsd sornvices ere
ovsllable 24 hours o day, 7 days a wesk for your convenlence.

Massachusells gas and eleciric customers: 088-301-7700

Nav Hampshire electic customers: 800-852-3339 (Coplial area) or 800-562-7276
(Seacoss! area)

New Hampshlie gas cuslomers: 866-033.3620

Malne: 866-933.3821

2+ 2003 Unitd Catparadon - Al Raghls Resen - G Libery Lane West Hamplon UH 63084217206 follony us |
Privary Policy | Teins of Use | Contrastors | Conlart

htlps:frmyaccount.unitit.combilling_hislory.asp7a=50334815020362 12




2/16M13

18y Account Homepage
8iling and Payment Hislory

Malural Gas Usage
Formo
Sl Servico
Slop Senico
Channe Yout Addrass
Diract Dabit Emoltment
Papor Bitl Request
Budgpael Billing
Customar information Lisl

Unitll - Manage My Ascount

e Ay Are e Encrgy for Resldenls Energy Llficlency

My Account Home / Billing History

Your blliing/payment historyts based upon tho account humber and seneo addross
shown balow. Thia informalion is currentas of 211412013, Paymenis recohed afies thol
date will not be Inchided In your blling/paymont history,

Account [5705—3581-5&:1@@

Now Paymonl Opliens Availablo - Pay your bill atoctronlcally rom your shocking
necotnd, Viso or MasterCard over our sacura wobsita or over the phonel

Account Information

THILY Holoe: The curtent balance above dong

Account Number: 50334584.5074366 notopplyto Budge? Biling Cuslomers,

Cuitant Balanco: ($65.09) whare tha balance is a pre-esiablished
budget paymenl

Sorvice Addrass Blliing Addross

372 PARK AVE #12 242 BANT JOHN 8T

PORTLAND, VE 04102-2765 PORTLAND, VE 04102.3041

Dato Daceripllon BfiDays  BHIDwe
Delalts 02/3/2013 BILL 33 03112013

0112612013 PAYMENT

0112512013 PAYWENT

Defails 01/11/2013 BiLL o 02/0512013
121202012 PAYMENT

Delails 12122012 BILL 30 0170772013

Delails 11/08/2042 BILL 33 120472012

' you have anyquestons, ploase call out Cuslomar Senvca Center atone af tha loll-
free numbers balow. Qur normal business howrs ara 7:00 AM o 8:00 PMMonday
through Friday, and 8:00 AM (o 8:00 PMon Saturday. Our sulomalsd sandcas are
avaliabla 24 hours a day, 7 days e week for your convenlence.

Massachuselis gas and olackic cuslomars: B88-301-7708

Naw Hampshire eleckic customars: B00-852-3339 (Capliol nrea) or 800-582-7276
{Seacoastaren)

Now Hampshlire gas eustomers: B86-933-3820

Malne: 880-933-30821

hitps Jimyaccount unitil.combilling_hislory.asp

Qur Communily

Amount
§73.95
$130.04
$130.04
$13094
$70,42
$26 66
$43.76

Oulage Cenlor
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My Accounl Homapana
Bilfing and Payment Hisloty

MNatural Gas Usoge
Forms
Statk Sendce
Stop Sendce
Change Your Aldiass
Ditecl Debil Enrolimient
Paper Bili Requesi
Budgol Billing
Cusiomer Informiation Lisl

Unilil - Manage My Account

My Account Home / Billing History

Your biiling/peyment hislosy is based upon the accouni number and semnice address

shown below. This Informotlon |5 currenl os of 2144/2013
dala Wil not be Includad In your billing/payment histery.

. Paymonls recefved aftar hat

Account | 6033481-5020624 [~ ]

Hew Payment Oplions Avalintile - Pay your bill stecironleslly from your chacking
accaunl, Visa of MastorCard ovor ow securo wabstle or over the phonol

Account Information

ALY Noto: The ewsrontbalance above dops
Acoount Numbor: 5033451-5020624 potagply o Budget Bliling Guslomers,
Cumen! Balonco: $0.00 whate the bolance I3 a pra-establishod
budget paymonl,
Sorvice Address Bliling Addrose
372 PARK AVE #3 212 SANT JOHN ST
PORTLAND, ME 041022765 PORTLAND.!:% 04102-3041
b
Date Descriptlon BliDays  BHIDus
G1R5R013 PAYMENT
Detaits 1212972042 BILL 12 otiz12043
121472012 PAYVMENT
Detaifs 12412012 8ILL an 0tio72012
Details 14/09/2012 8ILL 28 120472012
1013172012 PAYNENT
Deolalls 10MB2012 RE-BILL 18 1110872012
1011272012 :HTCELED 2 1108R012

Ifyou have anyquesations, ploase cali our Customer Sendco Cenler ol ona of tha loj-
free numbaers below. Our normol business houm are 7:00 AMlo 9:00 PMMonday
through Filday, and 8:00 AM1o 8:00 PMon Soturday. Our automoted aanices aro
avoilable 24 hours a day, ¥ days a waeX for your cenvenfonca.

Massachuzells gas and electrio customers: 050-301-7700
New Hampshire elaclic customsrs: B00-862-3339 (Cepital aren) or 800-582-7276

(Seacoastarea)
New Hampshite gas cuslomers: 866-833.3020
Malne: B66-933-3821

72013 Unil Corporation - Al Righls Resuhwd - 6 Liberlybane West Hamplon, NHO3R42:1720  folkowus:. | |
Pitvacy Poliey | Tetms of Use | Contractors | Contact

hitps//myaccountunidh.combilling_history.asp?a=60324815020524

Amount
$20.31
$30.48
$45,38
52445
£20.91
§2652
$26.52

$3240
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Carolyn Smari KEITH
Y.

SACO RIVER CORRIDOR
COMMISSION.

Supreme Judicial Court of Maine.

Argued March 8, 1983,
Decided Aug. 8, 1983,

Property owner appealed from decision
of the Saco. River Corridor Commission de-
nying her request for determination that
her property was “grandfathered” and as
such was not subjest to restrictive provi-
sions of Saco River Corridor Aet. The Su-
perior Court, York County, granted swmma-
ry Judgment to property owner, and Com-
mission .appealed. The Supreme Judioial
Court, Dufresne, AR.J., held that: (1) no
legislative -intendment could be inferred
from ‘any of -the provisions of Saco River
Corridor legislation which would prohibit
soparate conveyance of parcels of land on
which nonconforming buildings and struc-
tures have previously and continuously been
factually treated separately simply because
they happen to exist in common ownership
at time zoning law was enacted, and (2)
mere change from tenant occupancy to
owner dceupancy in proposed sale and divi-
sion of ‘three separate nonconforming lots
and bulldings thereon was not an extension,
expansion or enlargement of previously ex-
isting nonconforming buildings, structures
or use within meaning of restrictive provi-
sion of the Aet, and thus property owner
could as a matter of law convey dwellings
with lots without being in violation of Act.

Judgment affirmed.

1. Zoning and Planning e=747

Where superior court justice, in decid-
ing motion for summary judgment in ap-
peal from Saco River Corridor Commission
decision, did not take or receive any addi-
tional evidence, but made his decision en-
tirely from record developed before Com-
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mission, Supreme Judicial Court would re-
view administrative record directly, same as
superior court did, and determine whether
Commission abused its discretion, commit-
ted an error of law, or made. findings not
supported by substantial evidence in the
record. 88 M.R.S.A. §§ 951-968,

2, Zoning and Planning =327

Proposed - division and sale of three
functionally divided nonconforming lots and
buildings -thereon . continuously - rented fo
tenants as scparate lois for. dwelling pur-
poses was not prohibited by Saco River
Corridor Act and property owner did not
have to satisfy legal standards for variances
from frontage and setback requirements of
Act before she could obtain Saco River Cor-
ridor Commission’s approval of proposed di-
vision and sale of lots, 38 MRS.A,
§§ 951-968.

3, Zoning and Planning =321

Policy of zoning is to gradually or even-
tually eliminate nonconforming uses as
speedily as justice will permit; bui imple-
mentation of goal must be carried out with-
in legislative intendment.

4, Zoning and Planning =386

Saco River Corridor Act does nol con-
template complete adherence to goal of
gradually or eventually eliminating noncon-
forming uses, since Act expressly authorizes
repair, maintenance and improvement of
existing nonconforming buildings or struc-
tures and permits, without a permit from
Saco River Corridor Commission, recon-
struction of such buildings or structures in
substantially the-same location and in the
same size when decreased in value less than
75% by flood, fire or other casualty. 38
M.RSA. § 958

B. Zoning and Planning ¢==321

Central point to be kept in mind when
dealmg with nonconfmmmg buildings or
uses is that it is building or land that is
“grandfathered” and not the owner.

6. Zoning and Planning ¢=323
Once a nonconforming use or building
is shown to exist, neither is affected bY
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user’s title or possessory right in velation to
owner of land.

7. Zoning and Planning ¢=323

Whore & nonconformity legally exists,
it is a vested right which adheres to the
land or building itself and right is not for-
feited by a purchaser who takes with
knowledge of regulations which are incon-
sisteni with existing use,

8. Zoning and Planning ¢=336

Property owner who sought determina-
tion by Saco River Corridor Commission
that her property was “grandfathered” and
as such was not subject to requirements of
Saco River Corridor Act did not, by merely
invoking Commission's power to decide
whether proposed division and sale of her
three nonconforming lots were permissible,
thereby relinquish her rvights to existing
nonconforming uses. 38 M.RS.A. §§ 951-
968.

9, Zoning and Planning ¢=10

Supreme Judiclal Court could not infer
legislative intendment from any provisions
of Saco River Corridor legislation which
would prohibit separate conveyance of par-
cels of land on which nonconforming build-
ings or structures-have previously and con-
tinuously been factually treated separately,
simply because they happened to exist in
common ownership at time zoning law was
enacted. 88 M.R.S.A. §§ 951-968.

10, Zoning and Planning ¢=327

Test to be used to determine whether
questioned use of property fits within
“orandfathered” or exempted use granted
to nonconforming uses is whether use re-
flects nature and purpose of use prevailing
when zoning legislation took effect, wheth-
er thero is created a use different in quality
or character, as well as in degree, from

* Carter, J., sat at oral argument and participated
in the Initiat conference but resigned before this
opinlon was adopted.

1. The Saco River Corridor Act, 38 M.R.S.A.
§§ 951-968, provides as follows:
§ 957-B, Limited Residential District

original use, or whether current use is dif-
ferent in kind in its effect on the neighbor-
hood,

11, Zoning and Planning ¢=329

Mere change from tenant occupancy to
owner oceupancy in proposed division and
sale of three nonconforming lots and build-
ings thereon was not an “extension, expan-
sion or enlargement” of the previously ox-
isting nonconforming buildings, structures
or use within meaning of restrictive provi-
sion of section of Saco River Corridor Act.
38 M.R.S.A. § 958,

See publication Words and Phrases
for other judicial constructions and
definitions,

Smith & Elliott, Roger S. Elliott (orally),
Karen B. Lovell, Saco, for plaintiff,

Hugh Calkins, Dover-Foxcroft (orally),
for defendant.

Refore McKUSICK, C.J, GODFREY,

'NICHOLS, CARTER * and WATHEN, JJ.,

and DUFRESNE, A.RJ.

DUFRESNE, Active Retired Justice,

The defendant-appellant, Saco River Cor-
ridor Commission (the Commission), appeals
from the order of the Superior Court, York
County, granting sumemary judgment to the
plaintiff-appellee, Carolyn Smart Keith, in
her appeal from a Commission decision de-
nying Keith's request for a determination
by the Commission that the premises locat-
ed af 520-524 Ferry Road, in the City of
Saco, were grandfathered and as such were
not subject to the requirements of 38 M.R.
S.A. § 957-B.3.E(8) and (b), or, in the alter-
native, for the grant of a variance from the
requirements of the Aect! The Superior

3. Uses allowed by permit. Uses within the
Limited Residential District which may be al-
towed by permit shall Include:

E. Single family residences and accessory
structures meeting all of the following perform-
ance standards: :

(3) The combined river frontage and setback

of any building shall be not less than 500

feet;
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Court found that the property in question
had been “functionally divided” as-separate
lots by tenant occupation since before the
enactment of the Act and concluded that, as
such, the premises were lawful existing
nonconforming uses under 88 MR.S.A.
§ 958 and that the proposed shift from
tenant-occupation to owner-occupation of
the delineated lots did not constitute an
extension, expansion or enlargement of the
existing nonconforming useso as to defeat
the grandfathered status of the property.
The Superior Court did not reach the lssue
respecting Keith's entitlement vel non to a
variance. We agree with the Superior
Court's decision and affirm the Judgment
below.

Faets

Carolyn Smart Keith is the owner of land
on the Ferry Road in Saco which she pur-
chased in the early 1950's as one lot. From
that time to the present, the structurves
thereon, together with appropriate curti-
lage, were separately occupied and used by
tenants. The plot contained a duplex resi-
denece, and two detached single-family hous-

es with garage, each dwelling being served

by its own utility and sewage disposal sys-
tom, The parties concede that the three
“dwelling houses and other structures on the
land were lawful as such and in their-use on
March 19, 1974, and thus, if ‘the land re-
mainé undivided, “may continue although
such use of structure does nof eonform to
this chapter,” ete. 88 M.R.S.A, § 958,

Keith proposes to divide the land into
four separate lots with fixed delinicated
boundaries; each one of the three lots clos-
est to the Ferry Road will have one of the
dwelling-houses thercon. These three lots,
she proposes to sell, while the fourth lot

(6) Where there Is an accepted road or public
right of way, as of March 19, 1974, within
500 feet of the normal or mean hlgh water
mark of the river with different land owner-
ship on either side of the road or public right
of way, the landowner on the far side of the
road or public right of way from the river
shall have an aggregate of setback from the
river and frontage on the far side of the road
or public right of way equal to 500 fest.
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situated in the rear and vacant, she woulg
keep for herself, Situated on their separate
smaller lots which Keith proposes to sell,
nene of the dwellings would conform to the
aggregate frontage and setback regquire.
ments of the Act, nor would they ever he
able to conform in the future; the vacant
lot could be built on without problem,

Traced with this situation, Keith sought .
from the Commission a determination that
her proposed division and sale of the three
separate lots and buildings thercon were
not subject to the restrictions of the Act on
the ground that, prior to the enactment of
the Act and continuously thereafter, the
three lots were treated as functionally di-
vided and used as such under separate ten-
anted occupancies. As alternative relief,
Keith requested variances under the Act
which would permit the project fo go
through, The Commission rejected Keith's
contention that her land was exempt from
the strictures of the Act and denied her
relief by way of granting her the variances
she was requesting. On appeal, the Superi-
or Court reviewed the administrative record
before the Commission, the pleadings and
argument of counsel, which resulted in a
decision in favor of the plaintiff-appellee on
her contention that the strictures of the Act
did not apply to her nonconforming proper-

ty.

The issue raised by the Commission’s ap- .
peal is, whether the mere change from ten-
ant occupancy of the three separate lots to
owner occupancy under Keith’s lot division
and sale proposal would be an extension,
expansion or enlargément of existing build-
ings, structures or of nonconforming uses

2. The Saco River Corridor, enacted in 1979, ¢
459, § 1, effective September 14, 1979, was &
re-enactment of previous private and special
legislation which becanie effective originally
October 3, 1973, (See P & SL 1973, c. 150, as
amended by P & SL 1973, c. 208, and by PL
1977, ¢. 276),
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prohibited by 38 M.R.S.A. § 958 except on
permit from the Commission®

Preliminary considerations

[1,2) Initially, we note that the Superi-
or Court justice, in deciding the motion for
summary judgment, did not take or receive
any additional evidence, but made his deci-
sion ontirely from the record developed be-
fore the Commission. Under such cireum-
stances, we review the administrative rec-
ord directly, the same as the Superior Cowrt
did, and determine whether the Commission
abused its discretion, committed an error of
law, or made findings not supported by
substantial evidence in the record, Driscoll
v. Gheewalla, 441 A.24 1028, 1026 (Me.1982).
See Thornton v. Lothridge, 447 A.2d 473
(Mec.1982). Here, we spy that the Commis-
ston commitbed errvor of law when it ruled
against the plaintiff-appeliee’s contention.
The proposed division and sale of the three
functionally divided nonconforming lots and
buildings thereon continuously rented to
tenants as separate lofs for dwelling pur-
poses was not prohibited by the Act and the
plaintiff-appellee did not have to satisfy the
legal standards for variances from the
frontage and setback requirements of the

3., 38 M.R.S.A. § 958 provides in pertinent part
as follows:

§ 958. Existing uses

Any existing building or structure or use of
building or structure lawful March 19, 1974, or
of any subsequent amendment of this chapter
or of any regulation adopted hereunder, may
continne although such use of structure does
not conform to this chapter or the regulations
adopted hereunder. Any existing building or
structure may be repaired, maintained and im-
proved, but an existing building, structure or
nonconforming use may be extended, expanded
or enlarged only by permit from the commis-
sion, A nonconforming use, other than a single
family residential use, which is discontinued for
any reason for a period of one year shall be
deemed abandoned and may nol be resumed
thereafter except on complance with the re-
quirements of this chapter.

If, as a result of flood, fire or other casualty,
the value of a nonconforming building or struc-
ture is reduced by more than 75%, it may be
rebuilt and the nonconforming use housed

therein may be continued only by permit from -

the commission. If a nonconforming building

or structure is decreased in value less than

75%, by flood, flre or other casualty, it may be
Me.Rop. 459-466 A.2d—13

Act before she could obtain Commission
approval of the proposed division and sale
of the lots. The Commission ruling to the
contrary was based largely on the stated
reason that

“Division of the parcel as proposed would
climinate any future possibilities for con-
formance to the requirements of the
Act.”

Having ruled that it had authority to ap-
prove or disapprove Keith’s project only on
the basis of variances legally allowable
from the setback and frontage require-
ments of the Act, the Commission denied
the relief sought by the plaintiffsappelice.
We do not reach the variance issue on this

appeal.

We further note that the Saco River Cor-
ridor legislation was expressly stated to be
a comprehensive chart regulating the use of
land and water in the area of the so-called
Corridor. Although one of the purposes of
the Act is said to be—to prevent overcrowd-
ing—nowhere in the Act is the Commission
given express authority to regulate subdivi-
sions of land as such. As a matter of fact,
the Act contemplates full compliance with

rebuilt in substantially the same location and in
the same size without a permit frora the com-
mission, even though it would otherwise viclate
the requirements of this chapter, provided that
the rebullding shall be ¢ommenced within 12
months of the casualty, (Emphasis supplied).

4, The purposes as listed in 38 M.R.S.A, § 951
are enumerated as follows:

In view of the dangers of intensive and poor-
ly planned development, it is the purpose of
this chapter to preserve existing water quality,
prevent the diminution of water supplies, to
control erosion, to protect fish and wildlife pop-
ulations, to prevent undue extremes of flood
and drought, to limit the loss of life and dam-
age to property from periodic floods; to pre-
serve the scenlc, rural and unspolled character
of the lands adjacent to these rivers; to prevent
obstructions {0 navigation; to provent over-
crowding; to avold the mixture of incompatible
usges; to protect those areas of exceptional sce-
nle, historie, archaeological, scientific and edu-
cational importance; and to protect the publle
health, safety and general welfare by establish-
ing the Saco River Corridor and by regulating
the nse of land and water within this arca.
(Emphasis added}.
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all federal, state and municipal regulations,
See 88 M.R.S.A. §§ 959 and 961. The par-
ties agreo that the instant proposed division
was not subject to control by the Board of.
Environmental Protection which is given
authority over large subdivisions of land in
excess of 20 acres, Also, the Planning
Board of the City of Saco has defermined
that ‘Keith’s proposed division of land is
oxempt from subdivision review under the
provisions of 80 M.R.S.A. § 4956,

[3, 4] True, as relied on by the Commis-
sion, the policy of zoning is fo gradually or
eventually eliminate nonconforming uses as
speedily as justice will permit. -“Inhabitants
of Town of Windham v. Sprague, 219 A2
648, 552-63 (Me.1966); Vermont Brick v.
Village of Essex Junction, 185 Vt. 481, 880
A2d 67, 69 (1977); . Taylor v. Metropolitan
Dovelopment Commission, 486 N.E.2d 1157,
1169 (Ind.App.1982). Buf the implementa-
tion of this goal must be carried out within
legislative infendment. - Here, the Act does
not contemplate complete adlierence to such
objective, since the Act expressly authorizes
the repair, mainlenance and improvement
of ‘existing nonconforming buildings or
structures and permits the reconstruction of
such buildings or structures in substantially
the same location and in the same size when
decreased in value less than 76% by flood,
fire or other casualty, snd this, without a
permit from the Commission.

[5-7] Also, the central point te be kept
in mind when dealing with nonconforming
buildings or uses is, that it is the building or
the land that is “grandfathered” and not
the owner. Stewart v. Inhabitants of Town
of Durham, 461 A.2d 808, 810 (Me.1082);
Appeal of E & G Auto Parls, 22 Pa.Cmwlth,
171, 848 A.2d 438, 440 (1976); State ex rel.
Keeven v, City of Hazelwood, 685 S.W.2d
657 (Mo.App.1979). Once a nonconforming
use or building is shown Lo exist, neither is
affected by the user’s title or possessory
rights in relation to the owner of the land.
Your Home, Inc. v. City of Porfland, 432
A.2d 1260, 1260 (Me.1981); County of Fa-
yette v, Cossell, 60 Pa.Cmwlth, 202, 4380
A2d 1228, 1229 (1981); Graham Court As-
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sociates v. Town Council, 53 N.C.App. 543,
281 S.B.2d 418, 420 {1081). Where a non-
conformity legally exists, it is a vested right
which adheres to the land or buiiding itself
and the right is not forfeited by a purchaser
who takes with knowledge of tlie regula.
tions which are inconsistent with the exist-
ing use. Johnny Cake, Inc. v, Zoning Board
of Appeals, 180 Conn. 296, 429 A.2d 883, 885
(1980); Petruzzi v. Zoning Board of Ap.
peals, 176 Conn, 479, 408 A2d 243, 246
(1979); Peoplo v. Smith, 88 11LApp.3d 798,
349 N.E.2d 91, 92 (1976). '

I8} The plaintiff-appellee acted reason.
ably in seeking Commission approval of hey
proposed plan to divide and sell her proper-
ty. In so deing, she sought an official
determination of the legality of her propos-
al from the agency whose duty it is to
enforce the Act. She merely invoked the
Commission’s power to decide whether the
proposed division and sale of the three non-
conforming lots were permissible, She
thereby did not relinguish her rights to the
existing nonconforming uses. Abbadessa v.
Board of Zoning Appeals, 134 Conn. 28, 54

A.24 876, 678 (1947). See also Watts v. City

of Helena, 161 Mont, 138, 432 P.24 767, 769
(1868). The plaintiff-appellee’s initial appli-
cation to the Commission followed the di-
rective of this Court in State ex rel. Bren-
nan v. R.D, Realty Corporation, 349 A.2d
201, 206 (Me.1976), which suggested a deter-
mination first by the administrative agency,
whether a project is subject to regulation
by the pertinent authority or exempt there-
from by the “grandfather clause.”

Merits

{91 The only real difference in the
change contemplated by the division and
sale of the three reference lots is a change
in ownership, Without clear language to
the contrary, we cannot infer a legistative
intendment from any of the provisions of
the Saco River Corridor legislation which
would prohibit the separate conveyance of
parcels of land on which nonconforming
buildings or structures have previously and
continuously been factually treated sepa-




KEITH v. SACO RIVER CORRIDOR COM'N

Me. 155

Clte as 464 A.24 160 (Me, 1983)

rately, as in the instant case, simply because
they happened to exist in common owner-
ship at the time the zoning law was enact-
ed. See LaPointe v. City of Saco, 419 A
1018, 1016 (Me, 1980) This is consistent
w1th our ‘holding .in - Wickenden v. Lubo-
shutz, 401 A.2d 995 (Me.1979). This case is
distinguishable from Barnard v. Zoning
Board of Appeals of Town of Yarmouth,
818 ‘A.2d 741:(Me.1974), where the alleged
functional division of a large lot info two
separate lots was found to exist only in the
owner's subjective plan to erect a second
dwelling on the Jand in order to maximizo
the potential return of her land holdings.
In the instant ease, the three nonconform-
ing buildings preexisted the legislation.

Section 958 of title 88 provides that an
oxisting [noneonformmg] building, strue-
ture or nonconforming use may be extend-
ed, expan_ded'or enlarged on_ly by permit
from the commission. “The issue is whether
Keith's planned separate . conveyances of
her threo separate nonconforming dwellings
with suitable curtilages of land as continu-
ously functionally used by tenants prior to
and since the enactment of the Saco River
Corridor legislation, without resulting com-
pliance with aggregate of setback and
frontage requirements of 88 MR.S.A.
§ 957-B.8.E.5, constitutes an unlawful ex-
tension, expansion or enlargement of a pre-
viously existing nonconforming use. We
are aware that, in construing legislation
dealing with nonconforming uses recog-
nized as a valid means of préservmg partic-
ular uses of property existing prior fo the
enactment of a zoning law, the accepted
legal standard has been to strictly construe
zoning provisions relating to the extension,
expansion or enlargement of nonconform-
ing buildings or uses. See Abbot v. Com-
monwealth, 56 Pa.Cmwlth, 482, 426 A.2d
856, 858 (1981). But the pIamtlff’s pro-
posed conveyance of three separate lolg
with their respective nonconforming build-
ings thercon in the instant case does not
come into conflict with the stated principle.

[10] Indeed, the test to be used to deter-
mine whether the questioned use of proper-

ty fits within the “grandfathered” or ex-
empted use granted to nonconforming uses
is: (1) whether the use reflects the “nature
and purpose” of the use prevailing when
the zonming legislation took effect; (2)
whether there is created a use different, in
quality or character, as well as in degree,
from the ougmal use, or (3) whether the
current use is different in kind in its effect
on the neighborhood. Town of Bridgewater
v. Chuckran, 851 Mass, 20, 217 N.E.2d 726,
727 (1966). Examples of unlawful exten-
sions, expansions or enlargements . of non-
conforming uses will be.seen in cases such
as Appeal of Veltri, 855 Pa. 135, 49 A.2d 869
(1946); Fulford v. Board of Zoning Adjust-
ment, 266 -Ala. 836, 54 So.2d :680 -(1951);
Salerni v. Scheuy, 140 Conn, 566, 102 A.2d
528, 530-81 (1954); Council of the Town of
Los Gatos v. State Board of Equahzatxon,
141 CalApp.2d 844, 206 P.2d 909 (1956);
Jasper v. Michael A. Dolan, Inc., 855 Mass.
11, 242 N.E2d 540 :(1968); Now Castle
County v. Harvay, 8156 A.2d 616 (Del.Ch,,

1974); Hooper v. Delaware Alcoholic Bever-
age Control Commission, 409 A2d 1046
(Del,Supr,, 1979). But see Schuneider v.
Board of Appeals, 402 11, 536, 84 N.E.2d 428
(1949); Keller v. City of Bellingham, 92
Wash.2d 726, 600 P.2d 1276 (1979).

[11] The mere change from tenant occu-
pancy to owner occupancy in the instant
case Is not an extension, expansion or en-
largement of the previously existing non-
conforming buildings, structures or use
wi_thin the meaning of the restrictive provi-
sion of section 958, Beers v. Board of Ad-
justment of Township of Wayne, 16 N.J.Su-
per. 805, 188 A.2d 180 (1962); Town of
Seabrook v. Tra-Sea Corporation, 119 N.H.
937, 410 A.2d 240, 244 (1979); Town of
Coventry v. Glickman, 429 A.2d 440, 442
(R.1.1981). See also Graham Court Associ-
ates v, Town Council, 53 N.C.App. 548, 281
S.E.2d 418 (1981) {conversion to condomini-
um style of ownership). The case of Isa-
belle v. Town of Newbury, 114 N.H. 399,
321 A.2d 570 (1974), is distinguishable from
the instant case, since in Isabelle the town
had specific subdivision regulations properly
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enacted under enabling legistation, whereas
the Saco River Corridor Act does not pur-
port to regulate land subdivisions. The
post-sale fragmented title in no way would
modify the nature or purpose of the preex-
isting nonconformity of the respective
buildings on the land, nor would it reflect
any alteration in the land use itself prevail-
ing at the time the Saco River Corridor Act
took effect, nor would it under any view of
the factual situation create a new use dif-
ferent in quality, character or degree, from
the original use; no change in intensity of
use would result. Had the Keith holdings
as functionally divided been owned by three
different individuals at the time of the Act
and each of them desired to convey his
separate lot, there would be no zoning im-
pediment to the sale. We cannot see
wherein a different result should obtain
simply because all the already functionally
divided lots are owned by only one person.
See . Goldstein v. Lincoln Park Planning
Board, 52 NJ.Super, 44, 144 A.2d 724, 727
(1958). See also Appeal of B & G Auto
Parts, 22 Pa.Cmwlth, 171, 848 A.2d 438, 440
{1976).

For the reasons stated, we conclude and
hold that the plaintiff-appellee may as a
matter of law convey the reference dwell-
ings with the proposed suitable delineated
lots without being in violation of the Saco
River Corridor Act and do affirm the judg-
ment of the Superior Court, to the extent
that. it declares the rights of the. plaintiff-
appellee as the following entry indicates:

Judgment affirmed.

The proposed change of occupancy from
tenant-occupation o ownér-cccupation is
not & change of use, nor does it constitute
an extension, expansion or enlargement of
the existing Jawful nonconforming use in
violation of 38 M.R.S.A. § 957-B.8.E(3) and
(b} or § 958,

All concurring.
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The HANOVER INSURANCE
COMPANY

¥
Clinton R, HAYWARD, Jr.

Supreme Judicial Court of Maine,

Argued May 9, 1988
Decided Aug. 8, 1983,

Appeal was taken from a judgment of
the Superior Court, Washington County, de-
nying insurer punitive damages in action to
recover insurance it paid defendant convict-
ed of arson relative to fire for which he was
paid insurance.. The  Supreme .Judicial
Court, Nichols, J., held that: (1) trial court
did not abuse its discretion in refusing to
award insurer. punitive damages in light of
defendant's lack of assets and deterrent
effect served by defendant’s three-year sen-
tence for arson, and (2) for purposes of civil
action, prior criminal action for arson was
conclusive proof of all facts necessarily ad-
judicated:in earlier criminal conviction.

Appeal and cross appeal dented; judg-
ment affirmed.

1. Damages $=91(1)

Award of punilive damages, when
available, is within sound disoretion of fact
finder after weighing all relevant aggravat-
ing and mitigating factors; aggravating
factors may include whether defendant’s
conduct was intentional, wanton, malicious,
reckless or grossly negligent, while mitigat-
ing factors may include defendant's good
faith, defendant’s lack of assets to satisfy
award of pupitive damages, or any other
factor indicating that award of pinitive
demages would not serve deterrent func-
tion beneficial to society,

2. Damages =181

Fact finder may consider defendant’s
wealth in making award of punitive dam-
ages.
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CITY OF PORTLAND
DEPARTMENT OF PLANNING & URBAN DEVELOPMENT

389 Congress Street
Portland, Maine 04101
RECEIPT OF FEES
Application No:  0000-1643 Applicant: HILL STREET APARTMENTS LL
Project Name: 374 PARK AVE Location: 374 PARK AVE
CBL: 067 C003001 Application Type; Determination Letter
Invoice Date: 02/26/2013
Previous Payment Current Current Total Payment |
Balance " | Reeceived | * Fees -1 Payment | = Due Due Date
$0.00 $0.00 $150.00 ~ $150.00 $0.00 On Receipt
Previous Balance $0.00
Fee Description Qty Fee/Deposit Charge
Zoning Determinations 1 $150.00
$150.00
Total Current Fees: * $150.00
Total Current Payments: - $150.00
Amount Due Now: $0.00
Application No: 0000-1643
CBL 067 C003001 Invoice Date: 02/26/2013
Bilt to;: HILL STREET APARTMENTS LLC Invoice No: 40230
374 PARK AVE Total Amt Due: $0.00
PORTLAND, ME 04102 Payment Amount: $150.00

Make checks payable to the City of Portland, ATTN: Inspections, 3rd Floor, 389 Congress Street, Portland, ME 04101,




CITY OF PORTLAND, MAINE

Department of Building Inspectlons

Orig'inal Receipt

Thras 22 20 13
J .
Received from \Jw% écu)'\/\

Location of Work  $ 12~ 314 Puk )57(__

Costof Construction  § Building Fee:

Permit Fes $ ' Site Fee:

Certificate of Qccupancy Fee:

Total:

Bullding (IL) ___  Piumbing {15) ___ Electrical (12) ___ Site Plan{U2) ___

Other o ~
ceL -~ 093 |
Check #:__ Y401 Total Collected s 0.

No work is to be started until permit iss_Ued.
Please keep original receipt for your records.

Taken by: W\ ,

< T

WHITE - Applicant's Copy
YELLOW - Office Copy
PINK - Parmit Copy




Portland Maine Assessor's Online Database

Assessor's (e | 380 Congress Streal [ Portland, Maing 04101 | Rasm 115 (207) 574 24E6
Oty Hore Departments City Caundit E-Services Catendar Jebs

This page contains a detalled description of the Parce] 10 you selected. Press the Hewr
Search button at the bottom of the sereen to submit a new query,

Current Owner Information:

. ChL 067 COB3001
Services Lend Use Type FIVE TO TEN FAHILY
Property Location 374 PARK AVE
Agplicatlons Owner Information HiLL STREET APARTMENTS ELC
374 PARK AVE
Doing Business PORTLAND ME 04102
Book and Page 23B72/076
Haps Legal Besaription 67-C-3
PARK AVE 372-374
Tax Rellef 7470 SF
Acres 0.4715
Tax Roll
g8aA Current Assessed Valuation:
“““““““ TAX ACCT NO, 10972 OWHER OF RECORD AS OF APRIL 2012
browse city BANX OF AMERICA
services a-2 LAND VALUE $70,000.00 4878 LOOP CENTRAL DR
rmsiissmoinnnre BUILDING VALUE $57,700,00  HOUSTGH TX 77081
NET TAXABLE « REAL ESTATE $$57,700.00
prowdcfactsand  yaX AHOUNY $2,967.92

[ Any Information coneernlng bax payments shoutd be directed 16 the
Treasury office at 874-8450 or e-malfed.

Building Information:

Building 1
Year 8ullt 1920
Styfa/Structure Fype APARTMENT - GARDEM
# Unhs 2

rlemet Esploree Square Feet 2112

View Sketch Yiew Mag

Buliding 2
Year Bullt 1926
StylofStructure Type APARTHENT - GARDEN
# Units 3
Square Feer 3952
View Skeb View Map

Exterior/Interior Information:

Building &
Lavels B1/B1
Siza 04
Use UNFINISHED RES 85MT
Helght &
Heating HONE
AlC NONE
Bullding 1
Levels 08/01
Siza 704
Usa APARTMENT
Halght 8
Walls FRAME
Heatlng ELECIRIC
AfC HOHE

http:/fwww.portlandassessors.com/searchdetail.asp?Acct=067 C003001

Page 1 of 2

3/5/2013




CITY OF PORTLAND, MAINE

MEMORANDUM
/955
s, 0150/ 7 7
CBL: é 7 C—'B
TO! Marge Schmuckal, Zoning Administrator
FROM: Community Development Office
SUBJECT: Verification of Legal Rumber of Units

We presently have an application for Leoan/Grant for rehabilitation at:

379 tpu k. Aye

{ADDRESS)

The Ownexr is ‘WM(\/ f//\) [ /( [W g Wﬂ‘rg?fc{j\
(NAME) 2
o 3 zgvaa;3fj;

The given number of units of the building is \_> | ———

Please verify wheiher the number of units given are legal under the Land Use
Code.

YES the number of units are legal

NG  the number of units are not presently legal.

The present number of units is .

Property is a single family dwelling

V\A\m—ﬁ% &\l’v\we/( /( % m@T éA’zM/\W .

SIGNED BY VERRIFIER

iy
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372-374 Park Ave
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REAL ESTATE ASSESSMENT RECORD —CITY OF PORTLAND, MAINE

056 LAND NOS. STREET BLDG. NO. CARD NO. DEVELOPMENT NO. ‘ AREA DIST. ZONZ CHART | BLOGK LOT e
oo rn
ou ‘ oF o
va 372-37L Park Ave. / 2 & A7 o} 3 o2
TAXFAYER ADDRESS AND DESCRIPTION ’ FPROPERTY FAGCTORS
RECORD OF TAXPAYER YEAR HOQCK | PAGE CTOPOGRAPHY i IMPROVEMENTS
Ao _LEVEL &) waren _}
ASTERN REAL ESTATE CoO. o wen
~ ~ _HIgG] J
C/0 C.0. DURRANT . I pe:
Z 2 L :
8 FOPEST gT’ CITY — _ROLLING ELECTRICITY.
' s
- L SWAMPY ALL UTILITIES
LAI—\\ID & BLOGS. PARK AVE, #372”374 = STREET TREMD OF DISTRIGT
ASSESSORS PLAN 67-~C~3 AREA 7470 N ya
H | VﬁfAVED IMPROVING
3Q. FT. | . -
SEMI-IMPROVED STATIC
DIRT RECLINING
SIDEWALX V
TILLABLE [ PASTURE ] WOODED WASTE

LAND VALUE COMPUTATIONS AND SUMMARY

LAND VALUE COMPUTATIONS AND SUMMARY

ASSESSMENT RECORD

INCREASE DECREA &

‘ uNT OEPTH |FRONT FT, YEAR i unNIT DEPTH | FRONT FT, LAND 300
FRONTAGE | DEPTH rrice | raarar |TRonTr P wﬁ FRONTAGE | DEPTH PRICE | Factor | PRICE 19 10 g 2117 ,:;
- Q@ BLDGES.
ez lzo | 20° s6b 12222 | /300 - 7t
TQOTAL 277 q
- — - _] ranp g 7 <
. i o,
| @|_Broes. Ll
T R TOTAL IR | T
""""" - - o [ ame | 775 £
- . s
7 ®! nLDGS. Vﬂﬂﬁa’f 74/_ 27 7
_TOTAL VALUE LAND /300 B TOTAL VALUE LAND - F . E
) - o 17[ TOTAL RN 2L
TOTAL VALUE BUILDINGS y// é‘[o TOTAL VALUE BUILDINGS
2 LAND .
TOTAL VALUE LAND AND BUILDINGS SH Lo S TOTAL VALUE LAND AND BUILDINGS o
/ sLpas.
SQ. FT. TO—FROM CH., BLK. LOT $Q. FT. TO—FROM CH. BLK. LOT | -
TOTAL
SQ. FT, TO-FROM CH, BLIK. LOT SQ. FT. TO-FROM CH. BLX. LOT J
LAND
LAND VALUE COMPUTATIONS AND SUMMARY LAND VALUE COMPUTATIONS AND SUMMARY -
% BLDGS.
UNIT e oy UNET DEPTH |FRONT FY. e
FRONTAGE DEFPTH FRIcE FB\CTQHR FR:;:EET 19 19 FRONTAGE DEPTH PRICE .| FACTOR FRICE 12 { 19 o
AL
e LAND
_ ®| BLDGS. _
% . o ]
; o TOTAL
s o 4 LAND _
S R —— © BLDGs.
. TOTAL
TOTAL VALUE LAND TOTAL YALUE LAND 1 o LAND
TOTAL VALUE BUILGINGS TOTAL VALUE BUILRINGS : @
o _sLoes. _ d_
TOTAL VALUE LAND AND BUILDINGS TOTAL VALUE LAND AND BUILDINGS | _ mnt
SQ. FT. TO--FROM €M, BLK. LOT $Q. FT. TO—FROM CH. BLK. LOT ‘!7 vvvvvv B LAMD
506G, FT. TO—FROM GH. BLK. LOT SQ, FT. TO—FROM CH. BLK. LOT [ 6 @Lpas.
YEAR ORIG. COST ’ RENTAL ToTal
LAND _
YEAR SALE PRICE EXPENSE
@ _BLRGS. o
YEAR U. 8. R.S. NET %5 (.»w.y TOTAL

Cv (zor2)

COLE-LAYER-TRUMEBLE CO.--RAYTON, OHIO




RECORD OF BUILDINGS
GRADE DENOTES QUALITY OF CONSTRUCTION: A—EXCELLENT; B—GOOD: C-—AVERAGE: D—CHEAP; E—VERY CHEAP ’

- s e
7 ?
YEAR 15 YEAR 19 S 97 ‘;/-HW]_ZnA’/
CONSTRUGCTIORN
FOUNDAT ON FLOOR CONST. PLUMEING
CONCRETE WOoOD JOIST | BarHROOM
CONCRETE BLGGK STEEL JOLIST TOILET ROCM
BRICK OR STONE £ wmn Tyee . I WATER CLOSET
PLERS REIN. CONGCRETE ! LAVATORY ”
CELLAR ARCA FurL | L~ FLOOR FINISH KITCHEN SINK y“‘/
% % % B11213] sro. waT. HEAT L7
NO. CELLAR CEMENT AUTO, WAT. HEAT
EXTERIOR WALLS EARTH P ELECT, WAT. SYST.
CLAPBOARDS i PINE . LAUNDRY TUBS - COMPUTATIONS
WIDE SIDING j__ HARDWOOD NO PLUMBING A
DROF SIDING TERRAZZO Lkl 1951
- NO SHEATHING TILE TILING 7o l'/'s Fl2il O
WOOD SHINGLES BATH Fl, & WEOT, | s.
ASDES, SHINGLES | _TonET FL. & weor,
STUCCO ON FRAME ATTIC FLR. & STAtRE ¥ LISHTING
ELECTRIC 7| aoormons |4 3 2.0
STUGCCC ON TILE INTERIOR FINISH —
BRICK VENEER Bl1]2{3]|-22 l:lgﬂg:'cRooms
BRICK ON TILE b orine v . Basement |/ /S0
BSMY. l 2ND ,?\ v
SOLID BRICK HARDWOOD 4 | WALLS
= 18T 38D
STONE VENEER b ey — d
—— . PLASTER ~— " SCEUPANGY ROOF,
CONG. OR CIND. Bi. UNFINISHED pd e
I, I SINGLE FAMILY
Tewh Sk tmdfry METAL CLG, |
N [ TWE FAMTE Yoot | pf g
z - TERRA COTTA .+ I
o E —- 1 APARTMENT P
ROLIT]
7 L0 | RECREAT, ROOM STORE o~
; 374 T PLATE GLAZS FINISHED ATTIC ] Ay rusefrut, + 250
6] | et T INSULATION
AEREIIT) - __} rirEPLACE i N .
WEATHERSTRI
: N HEATING SFFIGES FIREPLACE
T ROOFING - : : .
Al PIPELESS FURNACE WAREHOUSE wearme | — /9 0
' ASPH. SHINGLES Y| _not air Furnace COMM, GARAGE T
WOOD SHINGLES FORCED AIR FURN, GAS STATION
o ! tf’:‘""} ASBES, SHINGLES STEAM PLUMBING
= SLATE TILE HOT WAT, OR YAPOR ECONOMIC CLASS TILING
- METAL NG HEATING V| over suiy
i =2 . i COMPOSITION UNDER BUILT
] ! R GAS BURNE® vr, 7f W5 7 TITAL 2380 |
T OLL ROOFING T, 7f 7/$7_ar, 2 :
" OIL BURNER 1o, & . 5 Facr. F/ por § 8o}
INSULATLON STOKER Ms, cK. 32— | mEP vaAL. L5700 |
SUMMARY OF BUILDINGS gy 0
] cCet Y TYPE GR. AGE | REMOD. | COND. REP. VAL. | P. D. PHY, VAL, F. D, | SOUND VaL. TAX VAL. YR.
; . Pan T et -4,
e 5 Pz s ) 3R £ | 50 £ 125905859 l1ee (24| T304 5o |
e Fa B
el n e | | ﬁ
L5 fa
Fal < , CARD 2. Rl w2 S
L D bl Myo o=
sl FENEN h -
Frlzad £ £
- F
. G <
YRAR 1594 1951 TOTAL BLDGS. & P HET o
o - L T
e e —fe—]— 77
- TAX VAL, TR el -m-('ﬁl,]f - 19
+ 38 G Tk e ST oLD VaL. A4 Bl 18 3
CHANGE U B d | >| qg 19
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“'REAL ESTATE'ASSESSMENT RECORD — CITY OF PORTLAND, MAINE

, 5 LAND NOS, r"’:) -STREET BLDG. NO. CARD NOQ. DEVELOPMENT NO. AREA DIST. ZONE CHART BELOCK i LoT EU-
. B om
88 SIEIPR Bk Are, 2% 2 & e | ¢ 2 34
TAXPAYER ADDRESS AND DESCRIPTION PROPERTY FAGCTORS
: RECORD OF TAXPAYER YEAR | BOOK | PAGE TOPOGRAPHY I IMPROVEMENTS
LEVEL L warer 1
_mGH' 1/ SEWER
T —— Low GAZS
HOLLING ELECTRICITY
I S SWAMPY ALL UTILITIES //
STREET TREND OF DISTRICT
PAVED " IMPROVING
SEMI-IMPROVED sTATIC L
_ DIRT DECLINING
. SIDEWALK L :
. , - TILLABLE I PASTURE 1 WOGDEDR l WASTE
LAND VALUE COMPUTATIONS AND SUMMARY LAND VALUE COMPUTATIONS AND SUMMARY ASSESSMENT RECORD INCREASE DECREASE
rrovmace | o | NI | P TRV ve R P e o e e o g
: 9| _BLDGS,
- r TOTAL
l_LAND
0
S e £ d  ped T 2socs.
TOTAL
LAND
0
TOTAL VALUE LAND T g TOTAL VALUE LAND @| Brogs.
TOTAL YVALUE BUILDINGS L < TOTAL VALUE BUILDINGS oA
TOTAL VALUE LAND AND BUILDINGS - \l TOTAL VALUE LAND AND BUILDINGS ANS
$Q. FT. TO—FRCM CH, BLK. LOT | 5Q. FT. TO--FROM CH. BELK,  LOT 2y-hLoes.
2Q. FT. TO—FROM CH. BLK, LoT [ SQ. FT. TO—FROM CH. BLK. LOT ToTaL
LAND VALUE COMPUTATIONS AND SUMMARY EAND VALUE COMPUTATIONS AND SUMMARY LAND
rronvack | peere | AT | BEPTH IFRONTET.FTT 10 rrowracn | oEete | SN | ERTH JERONTAT. N 2 m“ -
LAND
@ _BLDGS,
‘TOTAL
LAND
— 2 BLDGS.
TOTAL
TOTAL YALUE LAND TOTAL VYALUE LAND LAND
TOTAL VALUE BUILDINGS TOTAL VALUE BUILDINGS al siLoas.
TOTAL VALUE LAND AND BYILDINGS TOTAL VALUE LAND AND BUILDINGS ToTAL
5Q. FT. TCO—~FROM CH. BLK. LOT ‘ SQ. FT: TO—FROM CH. BLK. LOT | LAND
SQ. FT. TO~FROM CH. BLK.  1LOT I SO. FT. TO—FROM CH, BLK.  LOT | o] sLncs. N
YEAR ORIG. COsT RENTAL TOIAL
YEAR SALE PRICE EXPENSE RARE
D BLDGS.
YEAR U.5 R. S. NET G %ﬁ/(lc . 2). B TOTAk

COLE-LAYER-TRUMBLE CO.---DAYTON, QOHIQ




RECORD OF BUILDINGS i :
GRADE DENOTES QUALITY OF CONSTRUCTION: A—EXCELLENT: B--GOQD; C--AVERAGE; D—CHEAP: E—-—VERY CHEAP

YEAR 19 YEAR 15 O f ﬁﬂg hﬂa pY Fh /-/f,___r 2D A e ‘/.,, s i
;; ?- 7 el o ..“-,; L e o -
COMSTRUGTION :"‘7 i “ /;,:”’/ Lol /,,)
FOUMNDATION FLOGR CONST. . PLUMEBING r—fWh T / Q(.-/' g .":—N‘ ‘ - ot
CONCRETE WOOD JOIST £~ barnroom B%’_‘_’_/ B L s e et Jre 2 ae A/,f”w;,/z ’y
concreTE Brock | ¥ sremL abisT TOILET ROOM — e - AL : et
BRICK OR STONE || _mi vvee WATER CLOSET ]
PIERS REIN, CONCRETE LAVATORY
CELLAR AREA FULL. 1 ' FLOOR FINISH KITCHEN SINK p-ﬁ’:p
1% 1% % o B1]2]31] grp. war, npatera-] &
NO. CELLAR CEMENT Vet AUTO. WAT. HEAT
EXTERIOR WALLS EARTH jf’lz ELECT. WAT. SYST. i
CLAPBOARDS L’_{_ﬁ PiNE LA LA 0 Launory Tups - COMPUTATIONS
WIDE EIDING I__ 1 nawpwoon LA Y] o pLumeine 958 T
DROP SIDING | _TERRATZO ] BT 1257
MO SHEATHING | e TILING — oz ?s. F.| 3 & <n BFs o
. WOOD SHINGLES BATH FL. & WCGT, i f;. F.
ASBES. SHINGLES 1 | TRILET FL. & WCOT,
STUCCO ON_FRAME ATTIC FLR. & STAIRS LIGHTING = 320
STUCCO ON TILE INTERIOR FINISH FLECTRIC — ABOITIONS = I LES
BRICK VENEER L B|1]z|3.ND ;lgH:;:GRooms :
i ‘ BRICK ON TiLE PINE e v e * | 2no d‘%;iASEMENT 7 =50 - Fe
| SOLID BRICK HARDWOOD A 1a7 R ann B w2 f|-ALLS
STONE VENEER PLASTER LA v SCCUPANGCY ~{_roor
CONE. OR CIND. Bl UNFINISHED |47 T T
—oo| METAL CLG. TWEO FAMILY FLOORS
L TERRA COTIA e aragTMENT b 3L
1 = YITRGLITE RECREAT. ROOM . ATTIC
S ] — STORE
r 7 B PLATE GLASS | Frisnen arric | EATRE FINISH
=t Y INSULATION | rirerrace | o —
oy WERTHERSTRIP HEATING OFFICES FIREPLACE
& : ROOGFING PIPELESS FURNACE WAREHOUSE | vearine DA — s
L ./ e ;‘) ASPH, SHINGLES HOT AIR FURNACE COMM. GARAGE
L 7 WOOD SHINGLES FORCED AIR FURN. GAS STATION _
NES ! 210 e L 2 ASBES. SHINGLES STEAM &1 74 F}‘ Z ‘ PLUMBING oo
! & PN SLATE e HOT wAT. OR VAPOR | | EGONOMIC CLASS TILING —
METAL NO HEATING 3 3 _L_/H OVER BUILT
COMPOSITION .,‘Z UNDER_BleLT oTAL - 2;11/ :/0 ‘/ r.‘v&.(’&
He ROLL ROOFING CAS BURNER __{ o, '7:/ Fi8# an. < = ‘#(D
T | e surnes l o ¥ po. 7 C S| FACnn S —:H/\S"D
7 A i AN INSULATION STOKER s, cK, B | _mEP. vaL. FE6 | _Gro
} : SUMMARY OF BUILDINGS Eeor’ ‘
-‘ 2 { oCC'Y TYPE GR, AGE REMOD. LOND. REF, \::\L.. [ FHY. VAL. F. D, SOUND VAL. TAX VAL. YR,
1 LIz AT A 35/7 & | R4 ~ J%’d*uﬂé%li-fﬂg@\ Zofp -3 FO| Lol
g ’ B ) | $C | Heow | am| 3650 | Zoems WY
¢ / _ < L
B B o -
AT £ £ —
[ 7 R o I = F
- T I
YEAR 1854 1951 TOTAL BLRGS, 1 390 &0
- TAX VAL, AT = ; —..; 1Y / e = i A
—t OLD VAL, {70 Sle| s 12
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CITY OF PORTLAND, MAINE

MEMORANDUM w e
TO: Patric Santexre, Chairperson, Board of Appeals :
i i Tow Jewth
FROM: Charles A. Lane, Associate Corporation Counsel '
DATE: June 1, 2004
RE: 13-19 Noy'les Street ~ Functional Division CA"( H‘?W d%f&b

Vin 209

One of the matters before the Board on Thursday evening, June 3, is Joel Richard’s request for
approva[ of & functional division of his property on Noyes Street. The Board has addressed this same
issue a number of times in the past, and it wilf recall that the leading Maine case is Keith v. Saco
River Corridor Comnmission, 464 A.2d 150(Me. 1983).

The Keith court applied three criteria to enable it to reach a point where it could apply a three part
«  test
Criteria
« The criteria are described at 464 A.2d 152: 4,
(i} the structures were in existence prior to the zoning o:cdinanc:r:;%)L /-E'; -

(11) from that time to the present they were separately used and cccupied; and -
(1if) each dwelling is sexved by its own utilities and sewerage disposal systems. .-

[SE
““"D,‘. (_)};‘.. E

Test Y

The test which the Court applied to determine whether the property in Keith was grandfathered

appears at 464 A.2d 155:
OUJ\%

(i) whether the use refiects the “nature and purpose” of the use prevailing when the zoning 14 &

P ae.w-.w,-wm"‘

-legislation took effect; ——=
sE (i) whether there is ggateda use different in quality or character,{' as weﬁm degree, from

.-‘-"

omitted).

The CRITERIA were rewritten to make them more aceessible to the Board. The TEST is a duect
quotation from the opinion.

Copies of Keith will be available at the meeting.
Charles A. Lane

Associate Corporation Counsel

CAlsen
Ce:  Cathierine Alexander, Esq.
Joe Lewis
Nan Sawyer
Derek R. Gramble, Esq. l/}
Willlam Hali

Peter Thornion
. EOIFICECHARLIE O\ i cre Hoyes 81 04-0E-04,dog
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APPLICATION TO APPROVE FUNCTIONAL DIVISION OF LAND
DECISION ‘

Narne and address of apphcant

o z‘JA b raANVE - b/ -G

Locatior: of property under appeal: 3 t) 2

Appearances )

Names and addresses of witnesses (proponents, opponents and others): ‘@ i j@w’ﬁ/ep

pae, LS ?'D‘," RO

KEITH CRITERIA”

Keith Preliminary Criteria:

1. The structures were in existence prior-to adoption of the Zoning Ordinance.
YES NO A

2. From that time to the present, they have been separately used and occupied.
YES __ - NO

3. Each structure is served by its own utilities and sevage chsposal systems
YES NO _

Keith Test:
1. The use reflects the "nature and purpose” of the use prevailing when the zoniog legislation

See Keith v. Saco River Corridor Commission, 464 A.2d 150 (Me. 1983).

Page 1of2 -
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/- .

took effect.
YES NO :

2. The use created will not be different in quality or character, as well as in degres, from the
original use. '

YES - NO

3, The current uge is not different in kind, in its effeot on the neighborhood, from the original

use. '

‘ YES NO
Specific Conditions:
Reasons:
N

Date of Public Hearing:
Motion: )

.(inshlding cbnditions and findings of fact)

e

Votes in favor ' Votes Opposed

OACFFICBCHARLIEZBAFDL. do¢
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