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Dear Mr. Sprague:

On October 22, 2013, the Planning Board considered an amendment to the previously approved
New Yard at Canal Landing for a 22 acre boat repair and service yard located at 40 West
Commercial Street and the Fore River. The amendment proposes moving the two primary
buildings (as approved on December 18, 2013 and amended on August 27, 2013) from the
easterly to the westerly portion of the site with associated access and utility improvements. The
previously approved boat ramp, associated floating docks, site grading, access drive, and fencing
remain integral to the plan as approved features.

The Planning Board reviewed the amendments for conformance with the standards of the
Conditional Use in the Waterfront Port Development Zone (Boat Storage and marine products
sales,) Shoreland Zoning Regulations, Flood Plain Management, and the Site Plan Ordinance
with delegated review as a Site Location of Development. The Planning Board voted 7-0 to
approve the application with the following conditions as presented below.
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Conditions of Approval

vi.

Vil.

MDOT Shared Entrance: Regarding the proposal for use of the existing easterly entrance
adjacent to the IMT, the City will monitor the entrance for safety and may require
modifications to the gate and entrance design if safety issues become evident.

Fire Safety and Emergency Access: Prior to issuance of a building permit, the revised
fire access and circulation plan, as may be amended, shall receive review and approval
from City Fire Safety review staff.

Landscaping: Prior to issuance of a building permit, that applicant shall submit for staff
review and approval a revised landscaping plan that includes additional plantings at the
shoreline and the site perimeter.

Stormwater:

a. Prior to issuance of a building permit, the applicant shall submit for staff review and
approval information regarding the type of surface and construction details proposed for the
improved traveled-way;

b. The Applicant shall verify that they have submitted a Notice of Intent to Comply with
the Maine Construction General Permit to the Maine DEP; and,

C. The previously submitted Stormwater Inspection and Maintenance Manual still
applies to the amended site.

Previous Conditions of Approval: For development approved on December 18, 2012, all
conditions of approval not previously addressed remain in effect as described in Attachment
1 of this report.

Archeological Resources: If evidence of 19" century glass works, known to exist on the
subject site, is discovered during subsurface utility work, the applicant shall contact the
Planning Authority and make reasonable efforts document any resources discovered.

Exterior Lighting: Prior to issuance of a building permit, that applicant shall submit for staff
review and approval a revised exterior lighting plan.

The original December 18, 2012 approvals remain in effect, except as modified by the current
amendment, until one year after the date of approval and may be extended for up to two additional
years at the request of the applicant and approval by the Planning Authority.
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STANDARD CONDITIONS OF APPROVAL
Please note the following standard conditions of approval and requirements for all approved site
plans:

1. Develop Site According to Plan The site shall be developed and maintained as depicted
on the site plan and in the written submission of the applicant. Modification of any
approved site plan or alteration of a parcel which was the subject of site plan approval
after May 20, 1974, shall require the prior approval of a revised site plan by the Planning
Board or Planning Authority pursuant to the terms of Chapter 14, Land Use, of the
Portland City Code.

2. Separate Building Permits Are Required This approval does not constitute approval of
building plans, which must be reviewed and approved by the City of Portland’s
Inspection Division.

3. Site Plan Expiration The site plan approval will be deemed to have expired unless work
has commenced within one (1) year of the approval or within a time period up to three
(3) years from the approval date as agreed upon in writing by the City and the applicant.
Requests to extend approvals must be received before the one (1) year expiration date.

4. Performance Guarantee and Inspection Fees A performance guarantee covering the
site improvements, inspection fee payment of 2.0% of the guarantee amount and seven
(7) final sets of plans must be submitted to and approved by the Planning Division and
Public Services Department prior to the release of a building permit, street opening
permit or certificate of occupancy for site plans. If you need to make any modifications
to the approved plans, you must submit a revised site plan application for staff review and
approval.

5. Defect Guarantee A defect guarantee, consisting of 10% of the performance guarantee,
must be posted before the performance guarantee will be released.

6. Preconstruction Meeting Prior to the release of a building permit or site construction, a
pre-construction meeting shall be held at the project site. This meeting will be held with
the contractor, Development Review Coordinator, Public Service's representative and
owner to review the construction schedule and critical aspects of the site work. At that
time, the Development Review Coordinator will confirm that the contractor is working
from the approved site plan. The site/building contractor shall provide three (3) copies of
a detailed construction schedule to the attending City representatives. It shall be the
contractor's responsibility to arrange a mutually agreeable time for the pre-construction
meeting. (If applicable)

7. Department of Public Services Permits If work will occur within the public right-of-
way such as utilities, curb, sidewalk and driveway construction, a street opening permit(s)
is required for your site. Please contact Carol Merritt at 874-8300, ext. 8828. (Only
excavators licensed by the City of Portland are eligible.)
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As-Built Final Plans Final sets of as-built plans shall be submitted digitally to the
Planning Division, on a CD or DVD, in AutoCAD format (*,dwg), release AutoCAD
2005 or greater.

Storm Water Management: That the developer /contractor /subcontractor must comply
with conditions of the construction stormwater management plan and sediment & erosion
control plan based on City standards and state guidelines; that the owner/operator of the
approved stormwater management system and all assigns shall comply with the
conditions of Chapter 32 Stormwater including Article I1l, Post-Construction Storm
Water Management, which specifies the annual inspections and reporting requirements;
and that a maintenance agreement for the stormwater drainage system, as attached, or in
substantially the same form with any changes to be approved by Corporation Counsel,
shall be submitted and signed prior to the issuance of a Certificate of Occupancy with a
copy to the Department of Public Services.

The Development Review Coordinator must be notified five (5) working days prior to the date
required for final site inspection. The Development Review Coordinator can be reached at the
Planning Division at 874-8632. All site plan requirements must be completed and approved by
the Development Review Coordinator prior to issuance of a Certificate of Occupancy. Please
schedule any property closing with these requirements in mind.

If there are any questions, please contact Bill Needelman, Senior Planner at (207) 874-8722 or
email at wbn@portlandmaine.gov

Sincerely,
Carol Morrissette, Chair
Portland Planning Board

Attachments:

1. Planning Board Report #40-13
2. City Code: Chapter 32

3. Performance Guarantee Packet

Electronic Distribution:

CcC:
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PLANNING BOARD REPORT
PORTLAND, MAINE

New Yard at Canal Landing
Boatyard and Boat Repair Facility
40 West Commercial Street

Amendment to
Level 111 Site Plan, Conditional Use, Shoreland Zone, Flood Plain, Site Location of Development

New Yard, LLC, Applicant

Submitted to: Portland Planning Board: Prepared by: Bill Needelman, Senior Planner
Public Hearing Date: October 22 2013 Date: August 17,2013
Project # 2013-224 Amending Planning Board Report Number: #45-13

#2012-575 & # 2013-201
CBL: 59-A-1,2,3,4,5,6,7,8,9,10,11,12

l. Introduction

At the request of New Yard, LLC, represented by Steve Bushey, FST Engineers, the Planning
Board is requested to hold a Public Hearing to review amendments to an approved site plan for a
boat and ship repair and maintenance facility in the vicinity of 40 West Commercial Street.

This is the second amendment proposed for the New Yard Plan. In December 2012, the “New
Yard at Canal Landing” was originally approved by the Planning Board for approximately
42,000 square feet of building space for a boat repair and storage facility with re-grading of up to
7 acres of the site. In August of 2013, the Planning Board approved a phasing plan for the
facility to allow limited improvements to move forward while the developer negotiated potential
changes to the subject parcel associated with the easterly abutting uses at the International
Marine Terminal.

The August 2013 approval allowed a first phase of development limited to brush clearing,
concrete crushing, removal of derelict pilings and wharf structure, limited re-grading, and
construction of a boat ramp and associated floats.

The subject amendment proposes to move the primary buildings and boat service activities to the
westerly portion of the site, while making minimal changes to the site in the area of the originally
approved buildings. Access would remain from the easterly gate locate at adjacent to the IMT
and would follow the pathway established with the August amendment.

The subject amendment includes review for Level Il Site Plan, Conditional Use in the WPDZ,
Shoreland Zoning, Flood Plain Management, and an amendment to a Site Location of
Development permit issued under delegated authority from the Maine Department of
Environmental Protection.
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Notice of this Public Hearing was mailed to 132 neighbors and interested parties and was
advertised in the October 14 and 15, 2013 editions of the Portland Press Herald. The required
Neighborhood Meeting was conducted as part of the original approval.

1. Project Status and Current Proposal

The applicant is requesting an amendment to the approved phased plan to reduce the overall site
impact and to allow development activities to transition from the easterly to the westerly portions
of the site.

Approval Status:  Originally, the applicant was approved for a “Phase 1” including two boat
ramps, a travel lift basin, floating docks, buildings totaling over 42,000 square feet of industrial
space, significant fill and grading, stormwater improvements, utility work, lighting, and
landscaping. The majority of activity approved concentrated toward the easterly portion of the
site. For the Board’s information, the applicant also showed a “Phase 2” full build out scenario,
which showed additional development and buildings on the westerly portion of the site. The
approved December 2012 plan is provided as Attachment P1. The future master plan, showing
planned development on both the easterly and westerly portions of the site, is provided as
Attachment P2.

The August 2013 amendment kept the December 2012 approvals intact, while allowing a “Phase
1A” to proceed. Phase 1A was limited to minimal site improvements including installation of
the westerly boat ramp to the Fore River, construction of associated floats, and regarded areas for
boat storage and service. The extent of the Phase 1A improvements is shown in red hash marks
on Attachment P1l. The applicant has proceeded with the Phase 1A improvements and
construction is on-going.

Waivers and Conditions of Approval:
The previous approval included various waivers and conditions of approval. The waivers are

summarized in a table below.

The original approval also included several conditions of approval. Staff has provided a copy of
the previous approval letter for the Board’s reference. While most of the previous conditions of
approval were satisfied prior to beginning of construction, several conditions of approval from
December 2012 have been brought forward into this review for the Board’s Consideration.

Waiver Summary: As part of the December 2012 approval, the application was granted the
following waivers, which are assumed to remain in effect unless specifically amended or
rescinded by the Board.
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Waiver

Code Reference

Comment

Sidewalks and
Granite
Curbing:

Site Plan Standard 14-
526(a)(2)c.1 (and 14-448 an
d14-449, by reference)

Sidewalk waiver was granted based on
sidewalk criteria 1 (safe route across
the street, and criteria 6 (loss of
significant features of greater value).
Curbing waiver was granted based on
criteria 4 (loss of significant site
features of a greater public value,) and
criteria 5 (runoff from the development
site or within the street does not require
curbing for stormwater management.)

Site Lighting

Tech Standards Sec. XV. 5.4.A,
Uniformity and 4.B,
IHlumination Levels.

Waiver granted due to allow dark areas
on the site not meeting minimum
illumination levels. No lighting plan is
currently provided. Staff recommends a
condition of approval for submission of
a lighting plan for staff review and
approval.

Landscaping:

Tech Standards Sec. IVV. 5.4.5

Tree Species and Size
standards.)

Waivers granted to allow a naturalized
replanting program consistent with the
site’s Shoreland Zone context.

Current proposal relies on preservation
of existing vegetation for landscaping.
Staff recommends a condition of
approval for submission of a
landscaping plan for staff review and
approval.

Flooding

Tech Standards Sec.V E,
Flooding

Waiver granted due to the capacity of
the receiving body (the Fore River)
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Waiver

Code Reference

Comment

Soil Infiltration
Testing

Tech Standards, Sec. V,
Appendix D.4.(a)

Waiver granted based on known
conditions on the site and controlled
materials to be installed with
construction.

Bicycle Parking

Site Plan Standard 14-526 a (4) b.

Partial waiver granted based on an
“industrial use located in an outlying
area (waiver criteria)

Driveway width

Tech Standards, sec 1.7.1.4.

Standard cites 36 feet maximum:
Waiver for 48 feet+/-granted based on
large truck and trailer turning
movements. August 2013 phasing
approval retained the existing narrower
drive entry, not requiring a waiver. A
monitoring condition was approved,
which is recommended to carry forward
with the subject approval.

Requested Amendments: The amended plan moves the two primary buildings (retaining their
approximate size,) eliminates 1 boat ramp and the travel lift basin, and significantly reduces the
extent of berthing floats. The amended site plan is referred to as Phase 1B (sheet C-2.1) in the
applicant’s material and labeled Attachment P8.

1. Project Data Phase 1A Only

Total Site Acreage:

Total Proposed Disturbed area:

Zone:
Existing Uses:
Proposed Use:

22.5 acres

100,000 sq ft +/-

Waterfront Port Development Zone

Mostly Vacant. Propane distribution and rail sidings
Boat repair, storage,

Continued propane distribution

Predevelopment Impervious Area: 287,704 sq ft

Post-development |

mpervious Area: 255,598 sq ft

Percentage Impervious Area, total: 26%
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Proposed Building Footprint: 41,617 sq ft
Existing Total Building Floor Area: 0 sq ft
Proposed Total Building Floor Area: 41,617 sq ft

Required Vehicle Parking: 21

Proposed Vehicle Parking: As needed in yard area
Required Bicycle Parking: 8

Proposed Bicycle Parking: 0 Waiver requested

I11.  Right, Title and Interest

The applicant previously provided a deed for land formally owned by the Portland
Terminal Company (Pan Am) in Attachment D and an option agreement for a 50 year
lease for the former gasworks properties.

IV.  Site Description

The subject site is an aggregate of waterfront parcels located adjacent to the Casco Bay
Bridge along the dredged channel of the Fore River. Totaling over 22.5 acres, the site
contains active rail lines and has a long history of industrial, marine, and rail
development. Along with the lone remaining rail siding, the only remaining active use of
the site is a propane distribution facility located on 3.96 acres in the interior of the site.
The propane facility is proposed to remain in its existing condition for Phase 1a.

The subject site is the combination of a former coal gasification plant site with portions
of an historic rail yard. With the exception of the propane facility, the land is vacant and
the rail yard portions of the site have recently re-vegetated with volunteer birch, poplar,
oak and pine.

The gas plant use has left portions of the site contaminated with coal tars and the site is
partially subject to a Maine DEP “VRAP” remediation agreement

The Fore River shoreline is characterized by derelict piers and stone bulkheads. To the
east, the former gas plant site has been stabilized by recent riprap installed as part of the
VRAP. There are some areas of erosion located between the former gas and rail
properties.  This erosion is assumed to be problematic with potential coal tar
contaminants entering the river. Redevelopment of the site provides an opportunity to
stabilize this area of concern and much of the shoreline bulkhead has been restored with
recent activity associated with Phase 1A construction.

The site has +/-1500 feet of frontage along West Commercial Street. While the northerly
side of West Commercial Street, along Nova Seafood, the Graybar building and the “Star
Match” complex, have curb and sidewalk, none exist along the subject parcel. The
applicants were approved for a waiver of curb and sidewalk with the previous review.
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The Beach Street entrance/exit from the Casco Bay Bridge intersects West Commercial
Street across from the center of the site at the location an existing driveway for the
propane facility. The Beach Street ramp intersection is currently being evaluated for a
traffic signal and the City is seeking funds for such a project.

An additional vehicle entrance existed to the site adjacent to the IMT. This entrance is a
shared access roadway serving the subject parcel and a MDOT maintenance building for
the Casco Bay Bridge.

Proposed Development

The applicant’s submission includes a detailed description of Phase 1B in Attachment A
of this report.

The proposed improvements included with the requested amendment are shown on
Attachment P8 (Sheet C-2.1).

Landside improvements in Phase 1a are largely limited to grading portions of the site for
use, and placement of two buildings. The first building anticipated is a 160°x120° frame
and fabric structure, the section drawing of which is shown below.
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VI.

Marine improvements are reduced to the single boat ramp and supporting floating docks
approved with Phase 1A. The marine improvements are consistent with approvals issued
by the Portland Harbor Commission.

The proposed development includes use of the access drive located at the far easterly
boundary of the site. This drive currently serves a MDOT bridge building located near to
the water. The subject parcel retains access rights to this drive.

Utility work includes new electric service (by one of two options proposed — either from
a new pole located south of the existing rail lines with a transition to underground service
to the building and marine operations area; or, from an extension of existing underground
service in the gasworks site. New water lines for an expanded fire hydrant network are
also proposed.

No sewer lines are proposed and portapotty service is assumed.

The applicant is not proposing to install any new landscaping with Phase 1b, but will
adhere to the previously approved tree preservation plan.

Staff Review:

The application and supporting documents have been reviewed by City staff from the

Departments of Planning and Urban Development, Fire Safety, and Public Services. The
plans have also been reviewed by consulting engineers for civil engineering and traffic.

Zoning Review: WPDZ, Shoreland, Flood Plain

Waterfront Port Development Zone

Use: The project is located in a WPD Zone. The proposed boat repair yard uses are
permitted uses in this zone. In the December 2012 approval boat storage and sales (yacht
brokerage) were both approved as conditional uses in the WPDZ.

No Adverse Impact on Marine Use: The WPDZ includes a provision for protecting
access function of water dependent uses in the form of “Sec. 14-318.5. No adverse
impact on marine uses.” The No Adverse impact provision could be construed to apply
to the boat storage use as this use does not necessarily require direct water access (though
water access may be a component through launching and hauling.) While applicability of
the provision could be argued, no portion of the proposed development appears to create
an adverse impact as described in the Sec. 14-318.5 and quoted below:
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Sec. 14-318.5
(a) The proposed nonwater-dependent use will displace
an existing water-dependent use;

(b) The proposed use will reduce existing commercial
vessel berthing space;

(b) The proposed nonwater-dependent use, structure or
activities, including but not limited to access,
circulation, parking, dumpsters, exterior storage
or loading facilities, and other structures, will
unreasonably interfere with the activities and
operation of existing water-dependent uses or
significantly impede access to vessel berthing or
other access to the water by water-dependent
uses; or

(d) The siting of a proposed nonwater-dependent use
will substantially reduce or iInhibit existing
public access to marine or tidal waters.

Dimensional Requirements:
The proposed development meets all provisions of the WPDZ dimensional requirements.
Parking:

Parking within the WPDZ is at 1 space per 1000 square feet of building (+/-42 spaces
required.) The applicant indicates that parking for +/-50 employees will be provided .
While a formalized parking area is not identified, it is assumed that employees and clients
using the site will find more than adequate parking to fill both the zoning requirements
and functional needs of the use. This condition was approved by the Board with the
December 2012 review.

ii. Shoreland Zone:

At the time of the previous approval on this project, the project met with all Tree
Clearance restrictions that apply to development in the shoreland portions of the site.
Subsequent to the December 2012 approval, new legislation passed that allows a greater
degree of tree clearance on working waterfront property. Currently, the WPDZ is exempt
from Shoreland tree clearance standards under local ordinance and the recent legislation
allows the City to apply this exemption. The current proposal preserves trees and existing
shrub vegetation between the proposed buildings and the rail line. Staff recommends
augmenting the preservation plan with additional plantings at the shore line and the site
perimeter (see landscaping discussion, below.)
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In addition to the tree clearance standards, the Planning Board found that the original
plan met the applicable shoreland zone standards and the proposed amended plan is
anticipated to have fewer impacts than the previously approved plan.

iii. Flood Plain Management:

The subject parcel is partially located in a regulated Flood Plain. The FEMA, Flood
Insurance Rate Maps show portions of the property within the flood zone A2 with a base
flood elevation of 10°.

Approx. Site Boundanes

3 A2 Flood Boundaries

5 Legend [ _ 4=
" A A B W X
h ; - ; « L

Flood Plain Designation:
As taked from the FIRM Maps

200 100 O 200 Feet
| B BN

The proposed Phase 1B plan does not place buildings within the identified Flood Plain
and meets applicable management standards, as previously approved.

iv. Vehicle Loading, Division 21: NA
v. Signage:
Separate permits are required for any new signage prior to installation.

b. Conditional Use Review for Boat Storage and Yacht Brokerage in the WPDZ
As noted above, the proposal is subject to a conditional use review for boat storage and a

yacht brokerage in the WPDZ. Conditional Uses in the WPDZ are subject to the following
provisions:
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Sec. 14-320. Conditional uses.

.such uses will not impede or preclude existing or
potential water-dependent development on other Ilots,
will allow for adequate right-of-way access to the
water, are compatible with marine uses, and are
physically adaptable or relocatable to make way for
future development for water-dependent uses, and meet
any additional standards set forth below:

While the proposed development’s two buildings are considered permanent, they are
designed and intended to serve the permitted uses of boat repair and maintenance in addition
to the conditional use of boat storage. Given the intended uses, the “adaptable” provision of
the standard appears to be met.

All conditional uses are subject to the provisions of Section 14-474, Conditional Use:

Standards. Upon a showing that a proposed use is a
conditional use under this article, a conditional use
permit shall be granted unless the board determines
that:

a. There are unique or distinctive characteristics
or effects associated with the proposed
conditional use;

b. There will be an adverse impact upon the health,
safety, or welfare of the public or the
surrounding area; and

C. Such impact differs substantially from the impact
which would normally occur from such a use in
that zone.

Staff recommends that the proposal is in conformance with the above standards.

c. Site Plan Review.

Attachment 2 of this report includes the full text of the December 2012 Planning Board
Report, which provides a description and analysis of all applicable review standards. This
report will concentrate on standards impacted by the proposed phasing request.

Site Plan Standards Review, Sec. 14-526
The site plan standards language is summarized below in italics, with planning staff

comment and analysis in regular font.
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(@) Transportation Standards

Primary access to the site is provided through the existing easterly entrance drive located
adjacent to the IMT.

Consulting Traffic Engineer, Tom Errico, and the City Transportation Systems Engineer,
Jeremiah Bartlett, have reviewed the existing condition and anticipate that Phase la
should function adequately and safely. There are some concerns that the existing 16 foot
wide gate could create a queuing issue if large truck traffic is larger than anticipated and
recommend a monitoring condition as follows:

Regarding the Phase 1A proposal for use of the existing easterly entrance adjacent
to the IMT, the City will monitor the entrance for safety and may require
modifications to the gate and entrance design if safety issues become evident.

(b) Environmental Quality Standards
1. and 2. Preservation of Significant Natural Features:

As noted above in Shoreland, the applicant proposes to retain vegetation along the
rail line, but otherwise proposes to clear the site. The approved 2012 landscape
plan is provided as Attachment 3.1. Staff recommends a condition of approval
that requires submission of a revised landscaping plan that includes additional
plantings at the shoreline and the site perimeter.

3. Water Quality, Stormwater Management and Erosion Control:

As with the original approval, stormwater management is primarily proposed to
utilize a gravel surface that is designed to hold and treat stormwater prior to
exiting the site to the Fore River. Given the industrial history of the site, its flat
grades, and well-drained soils, the limited construction activity proposed is not
anticipated to cause stormwater quality issues in the Fore River. Stormwater
volumes should in fact be reduced with the Phase 1B activity as the applicant
proposes to reduce the existing impervious surface by +/-32,000 sq ft compared to
the December 2012 approval

The erosion and sedimentation controls approved in December 2012 are still in

effect and will need to be adhered to through construction of all phases of
development.
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Reviewing Engineer, Dave Senus, PE, Woodard and Curran, suggests the
following:

1) Per FST's response to comments letter dated 10/15/2013, the Applicant is proposing a
manmade pervious surface (“Boatyard Surface”) for much of the improved area of the site to
meet the General Standards. The amended plans do not indicate the type of surface proposed
for the improved traveled-way, and no details were provided with the amended application to
depict the construction requirements for this surface. Also, the entry driveway is noted to be
gravel, which is not considered a pervious treated surface, please clarify.

2) The original application noted that the project was subject to the requirements of the Maine
Construction General Permit. The Applicant should verify that they have submitted a Notice of
Intent to Comply with the Maine Construction General Permit to the Maine DEP.

Mr. Senus recommends a condition of approval directing compliance with the above
comments and further that the previously submitted Stormwater Inspection and
Maintenance Manual still applies to the amended site.

(©) Public Infrastructure and Community Safety Standards.
1. Consistency with City Master Plans:
The proposal appears consistent with applicable approved master plans. Note:
The City is applying for funds to engage in a West Commercial Street planning
process to determine the appropriate design to accommodate multiple modes of

transport consistent with both land-side mixed use and water-side marine
development along the corridor.

2. Public Safety and Fire Prevention:

(@) Natural surveillance that promotes visibility of public spaces and
areas.

All of the principle open spaces on the development are visible
with clear lines of site from multiple vantage points and/or
buildings with windows.

(b) Access control that promotes authorized and/or appropriate access
to the site.

The site appears to sufficient access control through fencing, entry
gates, and its location on the water.

(c) Territorial reinforcement that promotes a sense of ownership and
responsibility through environmental design.

The use and maintenance of the facility as designed should
sufficiently reinforce the site’s identity as an active boat yard.

0O/Plan/devrev/40 west commercial/ Amend 11/ PB Report 45-13



(d)

Provide adequate emergency vehicle accessto the site

13

in

accordance with City standards for street widths and turning radii,
as described in Section 1 of the Technical Manual.

The applicant provided a revised fire access and circulation plan.
Fire Safety reviewer, Captain Chris Pirone has not had opportunity
to review the plan and a condition of approval is suggest that
modifications to this plan may be needed pending further review.

With the proposed amendments, this plan will need to be updated and a
condition of approval is suggested. The intent of the fire safety plan is to
identify emergency access routes and their adequacy for supporting fire

suppression equipment.

(€)

Be consistent with City public safety standards, Section 3 of the

City of Portland Technical Manual, including but not limited to
availability and adequacy of water supply and proximity of fire
hydrants to structures.
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The site is currently served by two fire hydrants on West Commercial
Street and an additional hydrant in the interior of the site. The proposed
utility plan, Attachment P10, (excerpted above) shows additional hydrant
locations within blue buffer circles.

Portland Water District has provided a letter indicating adequate capacity
to serve the fire suppression needs of the proposal.

3. Availability and Adequate Capacity of Public Utilities:

The site is served by all public utilities and a letter of water capacity was
previously provided.

(d)  Site Design Standards
1. Massing, Ventilation and Wind Impact: NA
2. Shadows: NA
3. Snow and Ice Loading: NA
4. View corridors: NA
5. Historic Resources:
With the limited amount of subsurface construction proposed, potential on-site
historic and archeological resources will not be significantly impacted by the
proposed amendment. The 19" century seawall is currently being restored in
conjunction with the proposed marine improvements. The location of a 19"
century glass works is known to exist on site and the applicant should document
any evidence of its disturbance with the limited utility work proposed. A
condition of approval is recommended.

6. Exterior Lighting:

No exterior lighting is proposed in Phase 1B. A condition of approval is
suggested that requires submission of a lighting plan prior to installation.

7. Noise and Vibration:

Based on the current Portland Yacht Services activities, exterior noise levels are
anticipated to be within zoning requirements for sound levels.
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VIII.

15

8. Signage and Wayfinding:

Signage plans have not been provided, but will be reviewed and approved with
the building permit applications for the site. No signage may be installed without
such approval.

9. Zoning Related Design Standards NA

Staff Recommendation:

The applicants have demonstrated adherence to the applicable standards and Planning Staff
recommends that the Planning Board approve the amended plan for the New Yard at Canal
Landing, subject to the conditions provided below in the suggested motions.

IX.

C.

Recommended Motions:
Conditional Use in the Waterfront Port Development Zone:

On the basis of the application, plans, reports and other information submitted by the
applicant, findings and recommendations contained in the Planning Board Report for
application # 2013-224 relevant to the Conditional Use Standards of the Waterfront Port
Development Zone for boat storage, marine products sales, and Section 14-474 of Land
Use Code and other regulations, and the testimony presented at the Planning Board
hearing, the Planning Board finds that the plan (is/is not) in conformance with
conditional use standards of the land use code.

Site Plan:

On the basis of the application, plans, reports and other information submitted by the
applicant, findings and recommendations contained in the Planning Board Report for
application # 2013-224 relevant to the Site Plan Ordinance, Shoreland Zone, Flood Plain
Management, Site Location of Development, and other regulations, and the testimony
presented at the Planning Board hearing, the Planning Board finds that the plan (is/is not)
in conformance with applicable standards of the land use code, subject to the following
conditions of approval:

Conditions of Approval

MDOT Shared Entrance: Regarding the proposal for use of the existing easterly
entrance adjacent to the IMT, the City will monitor the entrance for safety and may
require modifications to the gate and entrance design if safety issues become evident.

Fire Safety and Emergency Access: Prior to issuance of a building permit, the revised
fire access and circulation plan, as may be amended, shall receive review and approval
from City Fire Safety review staff.
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Landscaping: Prior to issuance of a building permit, that applicant shall submit for staff
review and approval a revised landscaping plan that includes additional plantings at the
shoreline and the site perimeter.

iv.  Stormwater:

a. Prior to issuance of a building permit, the applicant shall submit for staff review
and approval information regarding the type of surface and construction details
proposed for the improved traveled-way;

b. The Applicant shall verify that they have submitted a Notice of Intent to Comply
with the Maine Construction General Permit to the Maine DEP; and,

C. The previously submitted Stormwater Inspection and Maintenance Manual still
applies to the amended site.

v.  Previous Conditions of Approval: For development approved on December 18, 2012, all
conditions of approval not previously addressed remain in effect as described in
Attachment 1 of this report.

vi.  Archeological Resources: If evidence of 19™ century glass works, known to exist on the
subject site, is discovered during subsurface utility work, the applicant shall contact the
Planning Authority and make reasonable efforts document any resources discovered.

vii.  Exterior Lighting: Prior to issuance of a building permit, that applicant shall submit for
staff review and approval a revised exterior lighting plan.

Attachments
1.  Approval Letter from December 18, 2012 Public Hearing
2. Planning Board Report #53-12, December 14, 2012

3.1 Previously approved Landscape Plan (showing tree preservation)

Applicant’s Submission Packet
A. Application narrative and Project Information, September 23, 2013

B.
C.

Plans

Building Height and Flood Hazard permit information, October 13, 2013
Response to Staff Comments, October 15, 2013

Plan 1 Previously Approved Plan (December 18, 2012, Amended, August 2013)
Plan 2 Future Phase Master Plan, December 2012
Plan 3 to 13 Current Plan Set
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Strengthening a Remarkalile City, Building a Community for Life « www.portlandmainegov

Planning & Urban Development Department
Jeff Levine, AICP, Director

Planning Division
Alexander Jaegerman, FAICP, Director

Performance Guarantee and Infrastructure Financial Contribution Packet

The municipal code requires that all development falling under site plan and/or subdivision review in the
City of Portland be subject to a performance guarantee for various required site improvements. The
code further requires developers to pay a fee for the administrative costs associated with inspecting
construction activity to ensure that it conforms with plans and specifications.

The performance guarantee covers major site improvements related to site plan and subdivision review,
such as paving, roadway, utility connections, drainage, landscaping, lighting, etc. A detailed itemized
cost estimate is required to be submitted, which upon review and approval by the City, determines the
amount of the performance guarantee. The performance guarantee will usually be a letter of credit from
a financial institution, although escrow accounts are acceptable. The form, terms, and conditions of the
performance guarantee must be approved by the City through the Planning Division. The performance
guarantee plus a check to the City of Portland in the amount of 2.0% of the performance guarantee or as
assessed by the planning or public works engineer, must be submitted prior to the issuance of any
building permit for affected development.

Administration of performance guarantee and defect bonds is through the Planning Division.

Inspections for improvements within existing and proposed public right-of-ways are the responsibility of
the Department of Public Services. Inspections for site improvements are the responsibility of the
Development Review Coordinator in the Planning Division.

Performance Guarantees will not be released by the City until all required improvements are completed
and approved by the City and a Defect Bond has been submitted to and approved by the City.

If an infrastructure financial contribution is required by the City as part of a development approval,
please complete the contribution form and submit it along with the designated contribution to the
Planning Division. Please make checks payable to the City of Portland.

Attachments

Cost Estimate of Improvements Form

Performance Guarantee Letter of Credit Form (with private financial institution)
Performance Guarantee Escrow Account Form (with private financial institution)
Performance Guarantee Form with the City of Portland

Infrastructure Financial Contribution Form with the City of Portland
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SUBDIVISION/SITE DEVELOPMENT
Cost Estimate of Improvements to be covered by Performance Guarantee

Date:

Name of Project:

Address/Location:

Application ID #:

Developer:

Form of Performance Guarantee:

Type of Development: Subdivision Site Plan (Level I, Il or HI)

TO BE FILLED OUT BY THE APPLICANT:
PUBLIC PRIVATE

Item Quantity Unit Cost Subtotal Quantity Unit Cost Subtotal

1. STREET/SIDEWALK
Road/Parking Areas

Curbing

Sidewalks

Esplanades

Monuments

Street Lighting

Street Opening Repairs

Other

2. EARTH WORK
Cut

Fill

3. SANITARY SEWER
Manholes

Piping

Connections

Main Line Piping

House Sewer Service Piping

Pump Stations

Other

4. WATER MAINS

5. STORM DRAINAGE
Manholes

Catchbasins

Piping

Detention Basin

Stormwater Quality Units

Other
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6. SITE LIGHTING

7. EROSION CONTROL
Silt Fence

Check Dams

Pipe Inlet/Outlet Protection

Level Lip Spreader

Slope Stabilization

Geotextile

Hay Bale Barriers

Catch Basin Inlet Protection

8. RECREATION AND

OPEN SPACE AMENITIES

9. LANDSCAPING

(Attach breakdown of plant
materials,quantities, and unit
costs)

10. MISCELLANEQUS

TOTAL:

GRAND TOTAL:

INSPECTION FEE (to be filled out by the City)

PUBLIC PRIVATE TOTAL
A:  2.0% of totals:
or
B:  Alternative
Assessment:
Assessed by:
(name) (name)
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SAMPLE FORM
SITE PLAN/SUBDIVISION

PERFORMANCE GUARANTEE
LETTER OF CREDIT
[ACCOUNT NUMBER]
[Date]
Jeff Levine
Director of Planning and Urban Development
City of Portland

389 Congress Street
Portland, Maine 04101

Re:  [Insert: Name of Developer]
[Insert: Address of Project, Portland, Maine]
[Insert: Application ID #]

[Insert: Name of Bank] hereby issues its Irrevocable Letter of Credit for the account of
[Insert: Name of Developer], (hereinafter referred to as “Developer”), held for the
exclusive benefit of the City of Portland, in the aggregate amount of [Insert: amount of
original performance guarantee]. These funds represent the estimated cost of installing
site improvements as depicted on the [Insert: subdivision and/ or site plan], approved
on [Insert: Date] and as required under Portland Code of Ordinances Chapter 14 §8499,
499.5, 525 and Chapter 25 §846 through 65.

This Letter of Credit is required under Portland Code of Ordinances Chapter 14 §8499,
499.5, 525 and Chapter 25 8§46 through 65 and is intended to satisfy the Developer’s
obligation, under Portland Code of Ordinances Chapter 14 88501, 502 and 525, to post a
performance guarantee for the above referenced development.

The City, through its Director of Planning and Urban Development and in his/her sole
discretion, may draw on this Letter of Credit by presentation of a sight draft and the
Letter of Credit and all amendments thereto, up to thirty (30) days before or sixty (60)
days after its expiration, stating any one of the following:

1. the Developer has failed to satisfactorily complete the work on the improvements
contained within the [Insert: subdivision and/ or site plan] approval, dated
[Insert date]; or

2. the Developer has failed to deliver to the City a deed containing the metes and

bounds description of any streets, easements or other improvements required to be
deeded to the City; or
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3. the Developer has failed to notify the City for inspections.

In the event of the Bank’s dishonor of the City of Portland’s sight draft, the Bank shall
inform the City of Portland in writing of the reason or reasons thereof within three (3)
business days of the dishonor.

After all underground work has been completed and inspected to the satisfaction of the
Department of Public Services and Planning Division, including but not limited to
sanitary sewers, storm drains, catch basins, manholes, electrical conduits, and other
required improvements constructed chiefly below grade, the City of Portland Director of
Planning and Urban Development or its Director of Finance as provided in Chapter 14
8501 of the Portland Code of Ordinances, may authorize the [Bank], by written
certification, to reduce the available amount of the escrowed money by a specified
amount.

This performance guarantee will automatically expire on [Insert date between April 16
and October 30 of the following year] (“Expiration Date”) or on the date when the City
determines that all improvements guaranteed by this Letter of Credit are satisfactorily
completed, whichever is later. It is a condition of this Letter of Credit that it is deemed to
be automatically extended without amendment for period(s) of one year each from the
current Expiration Date hereof, or any future Expiration Date, unless within thirty (30)
days prior to any expiration, the Bank notifies the City by certified mail (restricted
delivery to Ellen Sanborn, Director of Finance, City of Portland, 389 Congress Street,
Portland, Maine 04101) that the Bank elects not to consider this Letter of Credit renewed
for any such additional period.

In the event of such notice, the City, in its sole discretion, may draw hereunder by
presentation of a sight draft drawn on the Bank, accompanied by this Letter of Credit and
all amendments thereto, and a statement purportedly signed by the Director of Planning
and Urban Development, at Bank’s offices located at

stating that:

this drawing results from notification that the Bank has elected not to renew its Letter of
Credit No.

On its Expiration Date or on the date the City determines that all improvements
guaranteed by this Letter of Credit are satisfactorily completed, this Performance
Guarantee Letter of Credit shall be reduced by the City to ten (10) percent of its original
amount and shall automatically convert to an Irrevocable Defect Letter of Credit. Written
notice of such reduction shall be forwarded by the City to the Bank. The Defect Letter of
Credit shall ensure the workmanship and durability of all materials used in the
construction of the [Insert: subdivision and/ or site plan] approval, dated [Insert:
Date] as required by City Code 814-501, 525 and shall automatically expire one (1) year
from the date of its creation (“Termination Date”).
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The City, through its Director of Planning and Urban Development and in his/her sole
discretion, may draw on the Defect Letter of Credit by presentation of a sight draft and
this Letter of Credit and all amendments thereto, at Bank’s offices located at

, prior to the Termination Date, stating any one of the following:

1. the Developer has failed to complete any unfinished
improvements; or
2. the Developer has failed to correct any defects in
workmanship; or
3. the Developer has failed to use durable materials in the construction and

installation of improvements contained within the [Insert: subdivision
and/ or site improvements ].

Date: By:

[Name]
[Title]
Its Duly Authorized Agent
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SAMPLE FORM
SITE PLAN/SUBDIVISION

PERFORMANCE GUARANTEE
ESCROW ACCOUNT
[ACCOUNT NUMBER]
[Date]
Jeff Levine
Director of Planning and Urban Development
City of Portland

389 Congress Street
Portland, Maine 04101

Re:  [Insert: Name of Developer]
[Insert: Address of Project, Portland, Maine]
[Insert: Application ID #]

[Insert: Name of Bank] hereby certifies to the City of Portland that [Bank] will hold the
sum of [Insert: amount of original performance guarantee] in an interest bearing
account established with the Bank. These funds shall be held for the exclusive benefit of
the City of Portland and shall represent the estimated cost of installing site improvements
as depicted on the [Insert: subdivision and/or site plan], approved on [Insert: date] as
required under Portland Code of Ordinances Chapter 14 88499, 499.5, 525 and Chapter
25 8846 through 65. It is intended to satisfy the Developer’s obligation, under Portland
Code of Ordinances Chapter 14 88501, 502 and 525, to post a performance guarantee for
the above referenced development. All costs associated with establishing, maintaining
and disbursing funds from the Escrow Account shall be borne by [Insert: Developer].

[Bank] will hold these funds as escrow agent for the benefit of the City subject to the
following:

The City, through its Director of Planning and Urban Development and in his/her sole
discretion, may draw against this Escrow Account by presentation of a draft in the event
that:

1. the Developer has failed to satisfactorily complete the work on the improvements
contained within the [Insert: subdivision and/ or site plan] approval, dated
[Insert date]; or

2. the Developer has failed to deliver to the City a deed containing the metes and
bounds description of any streets, easements or other improvements required to be
deeded to the City; or

3. the Developer has failed to notify the City for inspections.
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In the event of the Bank’s dishonor of the City of Portland’s sight draft, the Bank shall
inform the City of Portland in writing of the reason or reasons thereof within three (3)
business days of the dishonor.

After all underground work has been completed and inspected to the satisfaction of the
Department of Public Services and Planning Division, including but not limited to
sanitary sewers, storm drains, catch basins, manholes, electrical conduits, and other
required improvements constructed chiefly below grade, the City of Portland Director of
Planning and Urban Development or its Director of Finance as provided in Chapter 14
8501 of the Portland Code of Ordinances, may authorize the [Bank], by written
certification, to reduce the available amount of the escrowed money by a specified
amount.

This performance guarantee will automatically expire on [Insert date between April 16
and October 30 of the following year] (“Expiration Date”) or on the date when the City
determines that all improvements guaranteed by this Letter of Credit are satisfactorily
completed, whichever is later. It is a condition of this agreement that it is deemed to be
automatically extended without amendment for period(s) of one year each from the
current Expiration Date hereof, or any future Expiration Date, unless within thirty (30)
days prior to any expiration, the Bank notifies the City by certified mail (restricted
delivery to Ellen Sanborn, Director of Finance, City of Portland, 389 Congress Street,
Portland, Maine 04101) that the Bank elects not to consider the Escrow Account renewed
for any such additional period.

In the event of such notice, the City, in its sole discretion, may draw against the Escrow
Account by presentation of a sight draft drawn on the Bank and a statement purportedly
signed by the Director of Planning and Urban Development, at Bank’s offices located at
stating that:

this drawing results from notification that the Bank has elected not to renew its Letter of
Credit No.

On its Expiration Date or on the date the City determines that all improvements
guaranteed by this Escrow Account are satisfactorily completed, this Performance
Guarantee shall be reduced by the City to ten (10) percent of its original amount and shall
automatically convert to an Irrevocable Defect Guarantee. Written notice of such
reduction shall be forwarded by the City to the Bank. The Defect Guarantee shall ensure
the workmanship and durability of all materials used in the construction of the [Insert:
subdivision and/ or site plan] approval, dated [Insert: Date] as required by City Code
814-501, 525 and shall automatically expire one (1) year from the date of its creation
(“Termination Date”).
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The City, through its Director of Planning and Urban Development and in his/her sole
discretion, may draw on the Defect Guarantee by presentation of a sight draft at Bank’s
offices located at , prior to the Termination Date, stating any one
of the following:

1. the Developer has failed to complete any unfinished
improvements; or
2. the Developer has failed to correct any defects in
workmanship; or
3. the Developer has failed to use durable materials in the construction and

installation of improvements contained within the [Insert: subdivision
and/ or site improvements ].

Date: By:

[Name]

[Title]

Its Duly Authorized Agent
Seen and Agreed to: [Applicant]

By:
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PERFORMANCE GUARANTEE
with the City of Portland

Developer’s Tax ldentification Number:

Developer’s Name and Mailing Address:

City Account Number:

Application ID #:

Application of [Applicant] for [Insert
street/Project Name] at [Address], Portland, Maine.
The City of Portland (hereinafter the “City”) will hold the sum of $ [amount of
performance guarantee] on behalf of [Applicant] in a non-
interest bearing account established with the City. This account shall represent the estimated
cost of installing [insert: subdivision and/ or site improvements
(as applicable)] as depicted on the subdivision/site plan, approved on [date] as

required under Portland Code of Ordinances Chapter 14 88499, 499.5, 525 and Chapter 25 §846
through 65. It is intended to satisfy the Applicant’s obligation, under Portland Code of
Ordinances Chapter 14 §8501, 502 and 525, to post a performance guarantee for the above
referenced development.

The City, through its Director of Planning and Urban Development and in his/her sole discretion,
may draw against this Escrow Account in the event that:

1. the Developer has failed to satisfactorily complete the work on the improvements
contained within the [insert: subdivision and/ or site
improvements (as applicable)] approval, dated [insert date]; or

2. the Developer has failed to deliver to the City a deed containing the metes and bounds
description of any streets, easements or other improvements required to be deeded to the
City; or

3. the Developer has failed to notify the City for inspections in conjunction with the
installation of improvements noted in paragraph one.

The Director of Planning and Urban Development may draw on this Guarantee, at his/her option,
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either thirty days prior to the expiration date contained herein, or s/he may draw against this
escrow for a period not to exceed sixty (60) days after the expiration of this commitment;
provided that the Applicant, or its representative, will give the City written notice, by certified
mail (restricted delivery to Ellen Sanborn, Director of Finance, City of Portland, 389 Congress
Street, Room 110, Portland, Maine) of the expiration of this escrow within sixty (60) days prior
thereto.

After all underground work has been completed and inspected to the satisfaction of the
Department of Public Works and Planning, including but not limited to sanitary sewers, storm
drains, catch basins, manholes, electrical conduits, and other required improvements constructed
chiefly below grade, the City of Portland Director of Planning and Urban Development or its
Director of Finance as provided in Chapter 14 8501 of the Portland Code of Ordinances, may
authorize the City to reduce the available amount of the escrowed money by a specified amount.

This Guarantee will automatically expire on [Insert date between April 16 and October 30 of
the following year] (“Expiration Date”) or on the date when the City determines that all
improvements guaranteed by this Performance Guarantee are satisfactorily completed,
whichever is later. At such time, this Guarantee shall be reduced by the City to ten (10) percent
of its original amount and shall automatically convert to an Irrevocable Defect Guarantee.
Written notice of such reduction and conversion shall be forwarded by the City to [the
applicant]. The Defect Guarantee shall expire one (1) year from the date of its creation and
shall ensure the workmanship and durability of all materials used in the construction of the
[Insert: Subdivision and/ or site plan] approval, dated [Insert: Date] as required by City Code
§14-501, 525.

The City, through its Director of Planning and Urban Development and in his/her sole discretion,
may draw on the Defect Guarantee should any one of the following occur:

1. the Developer has failed to complete any unfinished
improvements; or
2. the Developer has failed to correct any defects in workmanship;
or
3. the Developer has failed to use durable materials in the construction and

installation of improvements contained within the [Insert: subdivision and/ or
site improvements ].
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Seen and Agreed to:

By: Date:
[Applicant]
By: Date:

****Planning Division Director

By: Date:
Development Review Coordinator

Attach Letter of Approval and Estimated Cost of Improvements to this form.

Distribution

This information will be completed by Planning Staff.

The account number can be obtained by calling Cathy Ricker, ext. 8665.

The Agreement will be executed with one original signed by the Developer.

The original signed Agreement will be scanned by the Planning Staff then forwarded to the Finance Office,
together with a copy of the Cash Receipts Set.

5. ****Sjignature required if over $50,000.00.

PONME
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Infrastructure Financial Contribution Form
Planning and Urban Development Department - Planning Division

Amount S City Account Number: 710-0000-236-98-00

Project Code:
(This number can be obtained by calling Cathy Ricker, x8665)

Project Name:
Application ID #:
Project Location:
Project Description:
Funds intended for:
Applicant's Name:
Applicant's Address:
Expiration:

[ 1 Iffunds are not expended or encumbered for the intended purpose by , funds, or any balance
of remaining funds, shall be returned to contributor within six months of said date.

[ 1 Funds shall be permanently retained by the City.

[] oOther (describe in detail)

Form of Contribution:
[ ]  Escrow Account [1 cash Contribution
Interest Disbursement: Interest on funds to be paid to contributor only if project is not commenced.

Terms of Draw Down of Funds: The City shall periodically draw down the funds via a payment requisition from Public Works,
which form shall specify use of City Account # shown above.

Date of Form:
Planner:

L] Attach the approval letter, condition of approval or other documentation of the required contribution.
. One copy sent to the Applicant.

Electronic Distribution to:

Peggy Axelsen, Finance Department
Catherine Baier, Public Services Department
Barbara Barhydt, Planning Division

Jeremiah Bartlett, Public Services Department
Michael Bobinsky, Public Services Department
Diane Butts, Finance Department

Philip DiPierro, Planning Division

Katherine Earley, Public Services Department
Michael Farmer, Public Services Department
Alex Jaegerman, Planning Division

David Margolis Pineo, Public Services Department
Matt Rancourt, Public Services Department
Jeff Tarling, Public Services Department
Planner for Project



City of Portland Storm Water
Code of Ordinances Chapter 32
Sec. 32-1 Rev. 9-17-09

CHAPTER 32 STORM WATER

Art. I. Prohibited Discharges, §§ 32-1--32-15
Art. II. Prohibited Discharges, §S 32-16--32-35
Art. III. Post-Construction Stormwater Management, §§32-36—32-40

ARTICLE I. IN GENERAL
Sec. 32-1. Definitions.

For the purposes of this article, the terms listed below are
defined as follows:

Applicant. “Applicant” means a person with requisite right,
title or interest or an agent for such person who has filed an
application for a development project that requires a post-
construction stormwater management plan under this article.

Best management practices (“BMP”). “Best management practices”
or “BMPs” means schedules or activities, prohibitions of practices,
maintenance procedures, and other management practices to prevent or
reduce the pollution of waters of the state. BMPs also include
treatment requirements, operating procedures, and practices to
control plant site runoff, spillage or leaks, sludge or waste
disposal, or drainage from raw material storage.

Clean Water Act. “Clean Water Act” means the federal Water
Pollution Control Act (33 U.S.C. § 1251 et seqg., also known as the
“Clean Water Act”), and any subsequent amendments thereto.

Discharge. “Discharge” means any spilling, leaking, pumping,
pouring, emptying, dumping, disposing or other addition of
pollutants to “waters of the state.” “Direct discharge” or “point
source” means any discernable, confined and discrete conveyance,
including, but not limited to, any pipe, ditch, channel, tunnel,
conduit, well, discrete fissure, container, rolling stock,
concentrated animal feeding operation or vessel or other floating
craft, from which pollutants are or may be discharged.

Enforcement authority. “Enforcement authority” means the
person(s) or department authorized under section 32-3 of this
article to administer and enforce this article.

Exempt person or discharge. “Exempt person or discharge” means
any person who is subject to a multi-sector general permit for
industrial activities, a general permit for construction activity, a
general permit for the discharge of storm water from the Maine
department of transportation and the Maine turnpike authority
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City of Portland Storm Water
Code of Ordinances Chapter 32
Sec. 32-1 Rev. 9-17-09
municipal separate storm sewer systems, or a general permit for the
discharge of storm water from state or federally owned authority
municipal separate storm sewer system facilities; and any non-storm
water discharge permitted under a NPDES permit, waiver, or waste
discharge license or order issued to the discharger and administered
under the authority of the U.S. environmental protection agency
(“EPA") or the Maine department of environmental protection

(“DEP”) .City of Portland

Municipality. “Municipality” means the city of Portland.

Municipal separate storm sewer system, or MS4. “Municipal
separate storm sewer system” or “MS4,” means conveyances for storm
water, including, but not limited to, roads with drainage systems,
municipal streets, catch basins, curbs, gutters, ditches, human-made
channels or storm drains (other than publicly owned treatment works
and combined sewers) owned or operated by any municipality, sewer or
sewage district, fire district, state agency or federal agency or
other public entity that discharges directly to surface waters of
the state.

National pollutant discharge elimination system (NPDES) storm
water discharge permit. “National pollutant discharge elimination
system (NPDES) storm water discharge permit” means a permit issued
by the EPA or by the DEP that authorizes the discharge of pollutants
to waters of the United States, whether the permit is applicable on
an individual, group, or general area-wide basis.

Non-storm water discharge. “Non-storm water discharge” means
any discharge to an MS4 that is not composed entirely of storm
water.

Person. “Person” means any individual, firm, corporation,
municipality, quasi-municipal corporation, state agency or federal
agency or other legal entity which creates, initiates, originates or
maintains a discharge of storm water or a non-storm water discharge.

Pollutant. “Pollutant” means dredged spoil, solid waste, junk,
incinerator residue, sewage, refuse, effluent, garbage, sewage
sludge, munitions, chemicals, biological or radiological materials,
0il, petroleum products or by-products, heat, wrecked or discarded
equipment, rock, sand, dirt and industrial, municipal, domestic,
commercial or agricultural wastes of any kind.

Post-construction stormwater management plan. “Post-
construction stormwater management plan” means BMPs employed by a
development project to meet the stormwater standards of Section V of
the department of planning and urban development’s Technical and
Design Standards and Guidelines.
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Premises. “Premises” means any building, lot, parcel of land,
or portion of land, whether improved or unimproved, including
adjacent sidewalks and parking strips, located within the
municipality from which discharges into the storm drainage system
are or may be created, initiated, originated or maintained.

Qualified post-construction stormwater inspector. “Qualified
post-construction stormwater inspector” means a person who conducts
post-construction stormwater best management practice inspections
for compensation and who has received the appropriate training for
the same from DEP or otherwise meets DEP requirements to perform
said inspections.

Regulated small MS4. “Regulated small MS4” means any small MS4
regulated by the State of Maine “general permit for the discharge of
storm water from small municipal separate storm sewer systems” dated
July 1, 2008 (“general permit”) or the general permits for the
discharge of storm water from the Maine department of transportation
and Maine turnpike authority small MS4s or state or federally owned
or operated small MS4s, including all those located partially or
entirely within an urbanized area (UA).

Small municipal separate storm sewer system, or small MS4.
“Small municipal separate storm sewer system”, or “small MS4,” means
any MS4 that is not already covered by the phase I MS4 storm water
program including municipally owned or operated storm sewer systems,
state or federally-owned systems, such as colleges, universities,
prisons, Maine department of transportation and Maine turnpike
authority road systems and facilities, and military bases and
facilities.

Storm drainage system. “Storm drainage system” means the City
of Portland’s regulated small MS4 and other conveyances for storm
water located in areas outside the UA that drain into the regulated
small MS4.

Storm water. “Storm water” means any storm water runoff,
snowmelt runoff, and surface runoff and drainage; “Stormwater” has
the same meaning as “storm water”.

Urbanized area (“UA”). “Urbanized area” or “UA” means the
areas of the State of Maine so defined by the latest decennial

(2000) census by the U.S. Bureau of Census.
(O0rd. No. 85-08/09, 10-20-08; Ord. No. 35-09/10, 8-17-09)

Sec. 32-2. Reserved.
Sec. 32-3. Reserved.
Sec. 32-4. Reserved.
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Sec. 32-5. Reserved.
Sec. 32-6. Reserved.
Sec. 32-7. Reserved.
Sec. 32-8. Reserved.
Sec. 32-9. Reserved.
Sec. 32-10. Reserved.
Sec. 32-11. Reserved.
Sec. 32-12. Reserved.
Sec. 32-13. Reserved.
Sec. 32-14. Reserved.
Sec. 32-15. Reserved.

ARICLE II. PROHIBITED DISCHARGES
Sec. 32-16. Applicability.

This Article shall apply to all persons discharging storm water
and/or non-storm water discharges from any premises into the storm

drainage system.
(Ord. No. 85-08/09, 10-20-08; Ord. No. 35-09/10, 8-17-09)

Sec. 32-17. Responsibility for administration.

The department of public services is the enforcement authority
who shall administer, implement, and enforce the provisions of this

article.
(Ord. No. 85-08/09, 10-20-08; Ord. No. 35-09/10; 8-17-09)

Sec. 32-18. Prohibition of non-storm water discharges.

(a) General prohibition. Except as allowed or exempted herein,
no person shall create, initiate, originate or maintain a non-storm
water discharge to the storm drainage system. Such non-storm water
discharges are prohibited notwithstanding the fact that the city may
have approved the connections, drains or conveyances by which a
person discharges un-allowed non-storm water discharges to the storm
drainage system.

(b) Allowed non-storm water discharges. The creation,
initiation, origination and maintenance of the following non-storm
water discharges to the storm drainage system is allowed:

(1) Landscape irrigation; diverted stream flows; rising ground
waters; uncontaminated flows from foundation drains; air
conditioning and compressor condensate; irrigation water;
flows from uncontaminated springs; uncontaminated water
from crawl space pumps; uncontaminated flows from footing
drains; lawn watering runoff; flows from riparian habitats
and wetlands; residual street wash water (where
spills/leaks of toxic or hazardous materials have not

32-4



City of Portland Storm Water

Code of Ordinances Chapter 32

Sec. 32-18 Rev. 9-17-09
occurred, unless all spilled material has been removed and
detergents are not used); hydrant flushing and fire
fighting activity runoff; water line flushing and
discharges from potable water sources; individual
residential car washing; and de-chlorinated swimming pool

discharges.

(2) Discharges specified in writing by the enforcement
authority as being necessary to protect public health and
safety.

(3) Dye testing, with verbal notification to the enforcement

authority prior to the time of the test.

(c) Exempt person or discharge. This article shall not apply
to an exempt person or discharge, except that the enforcement
authority may request from exempt persons and persons with exempt
discharges copies of permits, notices of intent, licenses and orders

from the EPA or DEP that authorize the discharge(s).
(Ord. No. 85-08/09, 10-20-08; Ord. No. 35-09/10, 8-17-09)

Sec. 32-19. Suspension of access to the city’s small MS4.

The enforcement authority may, without prior notice, physically
suspend discharge access to the storm drainage system to a person
when such suspension is necessary to stop an actual or threatened
non-storm water discharge to the storm drainage system which
presents or may present imminent and substantial danger to the
environment, or to the health or welfare of persons, or to the storm
drainage system, or which may cause the city to violate the terms of
its environmental permits. Such suspension may include, but is not
limited to, blocking pipes, constructing dams or taking other
measures, on public ways or public property, to physically block the
discharge to prevent or minimize a non-storm water discharge to the
storm drainage system. If a person fails to comply with a suspension
order issued in an emergency, the enforcement authority may take
such steps as deemed necessary to prevent or minimize damage to the

storm drainage system, or to minimize danger to persons.
(Ord. No. 85-08/09, 10-20-08; Ord. No. 35-09/10, 8-17-09)

Sec. 32-20. Monitoring of discharges.

In order to determine compliance with this article, the
enforcement authority may enter upon and inspect premises subject to
this article at reasonable hours to inspect the premises and
connections thereon to the storm drainage system; and to conduct
monitoring, sampling and testing of the discharge to the storm

drainage system.
(Ord. No. 85-08/09, 10-20-08; Ord. No. 35-09/10, 8-17-09)
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Sec. 32-21. Enforcement.

It shall be unlawful for any person to violate any provision of
or to fail to comply with any of the requirements of this article.
Whenever the enforcement authority believes that a person has
violated this article, the enforcement authority may enforce this
article in accordance with 30-A M.R.S.A. § 4452.

(a) Notice of violation. Whenever the enforcement authority
believes that a person has violated this article, the
enforcement authority may order compliance with this
article by written notice of violation to that person
indicating the nature of the violation and ordering the
action necessary to correct it, including, without
limitation:

(1) The elimination of non-storm water discharges to the

storm drainage system, including, but not limited to,

disconnection of the premises from the MS4.

(2) The cessation of discharges, practices, or operations

in violation of this article.

(3) At the Person’s expense, the abatement or remediation
(in accordance with best management practices in DEP
rules and regulations) of non-storm water discharges

to the storm drainage system and the restoration of

any affected property; and/or

(4) The payment of fines, of the city’s remediation costs
and of the city’s reasonable administrative costs and

attorneys’ fees and costs. If abatement of a

violation and/or restoration of affected property is

required, the notice shall set forth a deadline
within which such abatement or restoration must be
completed.

(b) Penalties/fines/injunctive relief. In addition to the
imposition of any other costs or penalties provided for
herein, any person who violates this section shall be
subject to fines, penalties and orders for injunctive
relief and shall be responsible for the city’s attorney’
fees and costs, all in accordance with 30-A M.R.S.A. §

S

4452 . Each day such violation continues shall constitute a
separate violation. Moreover, any person who violates this

section also shall be responsible for any and all fines,

penalties, damages and costs, including, but not limited

to attorneys’ fees and costs, incurred by the city for
violation of federal and State environmental laws and

32-6



City of Portland Storm Water
Code of Ordinances Chapter 32

Sec.

32-21

Rev. 9-17-09
regulations caused by or related to that person’s
violation of this article; this responsibility shall be in
addition to any penalties, fines or injunctive relief
imposed under this section.

Consent agreement. The enforcement authority may, with the
approval of the city manager, enter into a written consent
agreement with the violator to address timely abatement of
the violation(s) of this article for the purposes of
eliminating violations of this article and of recovering
fines, costs and fees without court action.

Appeal of notice of violation. Any person receiving a
notice of violation or suspension notice may appeal the
determination of the enforcement authority to the city
manager or his or her designee. The notice of appeal must
be received within 30 days from the date of receipt of the
notice of violation. The city manager shall hold a hearing
on the appeal within 30 days from the date of receipt of
the notice of appeal, except that such hearing may be
delayed by agreement of the city manager and the
appellant. The city manager may affirm, reverse or modify
the decision of the enforcement authority. A suspension
under Section 32-5 of this article remains in place unless
or until lifted by the city manager or by a reviewing
court. A party aggrieved by the decision of the city
manager may appeal that decision to the Maine superior
court within 45 days of the date of the city manager’s
decision pursuant to Rule 80B of the Maine Rules of Civil
Procedure.

Enforcement measures. If the violation has not been
corrected pursuant to the requirements set forth in the
notice of violation, or, in the event of an appeal to the
city manager, within 45 days of a decision of the city
manager affirming the enforcement authority’s decision,
then the enforcement authority may recommend that the
corporation counsel’s office file an enforcement action in
a Maine court of competent jurisdiction under Rule 80K of
the Maine Rules of Civil Procedure.

Ultimate responsibility of discharger. The standards set
forth herein are minimum standards; therefore this article
does not intend nor imply that compliance by any person
will ensure that there will be no contamination,
pollution, nor unauthorized discharge of pollutants into
waters of the U.S. caused by said person. This article
shall not create liability on the part of the city, or any
officer agent or employee thereof for any damages that
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result from any person's reliance on this article or any

administrative decision lawfully made hereunder.
(Ord. No. 85-08/09, 10-20-08; Ord. No. 35-09/10, 8-17-09)

Sec. 32-22. Severability.

The provisions of this article are hereby declared to be
severable. If any provision, clause, sentence, or paragraph of this
article or the application thereof to any person, establishment, or
circumstances shall be held invalid, such invalidity shall not
affect the other provisions, clauses, sentences, or paragraphs or

application of this article.
(Ord. No. 85-08/09, 10-20-08; Ord. No. 35-09/10, 8-17-09)

Sec. 32-23. Reserved.
Sec. 32-24. Reserved.
Sec. 32-25. Reserved.
Sec. 32-26. Reserved.
Sec. 32-27. Reserved.
Sec. 32-28. Reserved.
Sec. 32-29. Reserved.
Sec. 32-30. Reserved.
Sec. 32-31. Reserved.
Sec. 32-32. Reserved.
Sec. 32-33. Reserved.
Sec. 32-34. Reserved.
Sec. 32-35. Reserved.

ARTICLE III. POST-CONSTRUCTION STORMWATER MANAGEMENT.
Sec. 32-36. Applicability.

This article applies to all development projects that require a
stormwater management plan pursuant to section V of the department
of planning and urban development’s Technical and Design Standards

and Guidelines.
(Ord. No. 35-09/10, 8-17-09)

Sec. 32-37. Post-construction stormwater management plan
approval.

Notwithstanding any ordinance provision to the contrary, no
applicant for a development project to which this article is
applicable shall receive approval for that development project
unless the applicant also receives approval for its post-
construction stormwater management plan and for the best management

practices (“BMPs”) for that development project.
(Ord. No. 35-09/10, 9-17-09)
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Sec. 32-38. Post-construction stormwater management plan
compliance.

Any person owning, operating, or otherwise having control over
a BMP required by a post construction stormwater management plan
shall maintain the BMPs in accordance with the approved plan and
shall demonstrate compliance with that plan as follows:

(a) Inspections. The owner or operator of a BMP shall hire a
qualified post-construction stormwater inspector to at
least annually, inspect the BMPs, including but not limited
to any parking areas, catch basins, drainage swales,
detention basins and ponds, pipes and related structures,
in accordance with all municipal and state inspection,
cleaning and maintenance requirements of the approved post-
construction stormwater management plan.

(b) 'Maintenance and repair. If the BMP requires maintenance,
repair or replacement to function as intended by the
approved post-construction stormwater management plan, the
owner or operator of the BMP shall take corrective
action(s) to address the deficiency or deficiencies as soon
as possible after the deficiency is discovered and shall
provide a record of the deficiency and corrective action(s)
to the department of public services (“DPS”) in the annual
report.

(c) Annual report. The owner or operator of a BMP or a
qualified post-construction stormwater inspector hired by
that person, shall, on or by June 30 of each year, provide
a completed and signed certification to DPS in a form
provided by DPS, certifying that the person has inspected
the BMP(s) and that the yare adequately maintained and
functioning as intended by the approved post-construction
stormwater management plan, or that they require
maintenance or repair, including the record of the
deficiency and corrective action(s) taken.

(d) Filing fee. Any persons required to file and annual
certification under this section shall include with the
annual certification a filing fee established by DPS to pay
the administrative and technical costs of review of the
annual certification.

(e) Right of entry. In order to determine compliance with this
article and with the post-construction stormwater
management plan, DPS may enter upon property at reasonable
hours with the consent of the owner, occupant or agent to
inspect the BMPs.
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(Ord. No. 35-09/10, 8-17-09)
Sec. 32-39. Enforcement.

It shall be unlawful for any person to violate any provision of
or to fail to comply with any of the requirements of this article or
of the post-construction stormwater management plan. Whenever the
enforcement authority believes that a person has violated this
article, DPS may enforce this article in accordance with 30-A
M.R.S.A. § 4452. Fach day on which a violation exists shall
constitute a separate violation for purposes of this section.

(a) Notice of violation. Whenever DPS believes that a person
has violated this article or the post-construction
stormwater management plan, DPS may order compliance by
written notice of violation to that person indicating the
nature of the violation and ordering eh action necessary
to correct it, including, without limitation:

(1) The abatement of violations, and the cessation of
practices or operations in violation of this article
or of the post-construction stormwater management
plan;

(2) At the person’s expense, compliance with BMPs
required as a condition of approval of the
development project, the repair of BMPs and/or the
restoration of any affected property; and/or

(3) The payment of fines, of the City’s remediation costs
and of the City’s reasonable administrative costs and
attorneys’ fees and costs.

(4) If abatement of a violation, compliance with BMPs,
repair of BMPs and/or restoration of affected
property is required, the notice shall set forth a
deadline within which such abatement, compliance,
repair and/or restoration must be completed.

(b) Penalties/fines/injunctive relief. In addition to the
imposition of any other costs or penalties provided for
herein, any person who violates this section shall be
subject to fines, penalties and orders for injunctive
relief and shall be responsible for the city’s attorney’s
fees and costs, all in accordance with 30-A M.R.S.A. §
4452. Each day such violation continues shall constitute a
separate violation. Moreover, any person who violates this
section also shall be responsible for any and all fines,
penalties, damages and costs, including, but not limited to
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attorneys’ fees and costs, incurred b y the city for
violation of federal and state environmental laws and
regulations caused by or related to that person’s violation
of this article; this responsibility shall be in addition
to any penalties, fines or injunctive relief imposed under
this section.

(c) Consent agreement. The enforcement authority may, without
approval of the city manager, enter into a written consent
agreement with the violator to address timely abatement of
the violation(s) of this article for the purposes of
eliminating violations of this article and of recovering
fines, costs and fees without court action.

(d) Appeal of notice of violation. Any person receiving a
notice of violation or suspension notice may appeal the
determination of the enforcement authority to the city
manager or his or her designee. The notice of appeal must
be received within 30 days from the date of receipt of the
notice of violation. The city manager shall hold a hearing
on the appeal within 30 days from the date of receipt of
the notice of appeal, except that such hearing may be
delayed by agreement of the city manager and the appellant.
The city manager may affirm, reverse or modify the decision
of the DPS. A party aggrieved by the decision of the city
manager may appeal that decision to the Maine superior
court within forty-five (45) days of the date of the city
manager’s decision pursuant to Rule 80B of the Maine Rules
of Civil Procedure.

(e) Enforcement measures. If the violation has not been
corrected pursuant to the requirements set forth in the
notice of violation, or , in the event of an appeal to the
city manger, within forty-five (45) days of a decision of
the city manager affirming the enforcement authority’s
decision, then the enforcement authority may recommend that
the corporation counsel’s office file an enforcement action
in a Maine court of competent jurisdiction under Rule 80K

of the Maine Rules of Civil Procedure.
(Ord. No. 35-09/10, 8-17-09)

Sec. 32-40. Severability.

The provisions of this article are hereby declared to be
severable. If any provision, clause, sentence, or paragraph of this
article or the application thereof to any person, establishment, or
circumstances shall be held invalid, such invalidity shall not
affect the other provisions, clauses, sentences, or paragraphs or

application of this article.
(Ord. No. 35-09/10, 8-17-09)
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	iii. Landscaping:  Prior to issuance of a building permit, that applicant shall submit for staff review and approval a revised landscaping plan that includes additional plantings at the shoreline and the site perimeter.
	iv. Stormwater:
	a. Prior to issuance of a building permit, the applicant shall submit for staff review and approval information regarding the type of surface and construction details proposed for the improved traveled-way;
	b. The Applicant shall verify that they have submitted a Notice of Intent to Comply with the Maine Construction General Permit to the Maine DEP; and,
	c. The previously submitted Stormwater Inspection and Maintenance Manual still applies to the amended site.
	v. Previous Conditions of Approval:  For development approved on December 18, 2012, all conditions of approval not previously addressed remain in effect as described in Attachment 1 of this report.
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