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PARKING LEASE AGREEMENT


THIS PARKING LEASE AGREEMENT (this “Lease”) is entered into as of the _____ day of __________, 201_, by and between the CITY OF PORTLAND, a body politic and corporate located in Cumberland County, Maine, whose mailing address is 389 Congress Street, Portland, Maine, Attn: City Manager (“Lessor”) and ONEJOY PLACE, LLC, a Maine limited liability company, whose mailing address is 2 Union Street, 5th Floor, Portland, Maine 04101 (“Lessee”).

W I T N E S S E T H:


ARTICLE I.  Premises.  Lessor hereby leases, demises and lets to Lessee, and Lessee hereby takes and hires from Lessor, for the term and upon and subject to the terms and conditions set forth in this Lease, ten (10) numerically designated parking spaces shown on the plan attached hereto as Schedule A for exclusive use during the hours of 4:30 p.m. and 7:00 a.m., Monday through Friday, and all day on Saturdays, Sundays, and holidays observed by the City of Portland, which parking spaces are located in the parking lot situated on property known as 157 Brackett Street, Portland, Maine, described in a Deed from ____________________ to the Lessor dated ____________________, and recorded in the Cumberland County Registry of Deeds in Book ______, Page ______, together with the right to use for purposes of ingress and egress, the entrance and access ways from Brackett Street to the parking spaces (collectively, the “Premises).

The property of the Lessor on which the Premises are located is hereinafter referred to as the “Lessor’s Property”.  The Lessee is developing a twelve (12) unit residential condominium to be known as Onejoy Condominium (the “Condominium”) on property described in a Deed from Albert Bressette to the Lessee dated August 31, 2016, and recorded in the Cumberland County Registry of Deeds in Book 33404, Page 242, and hereinafter referred to as the “Lessee’s Property”.  The Lessee’s Property abuts the Lessor’s Property.

Lessee shall have the right to relocate the parking spaces within the Lessor’s Property from time to time during the term of this Lease, upon not less that thirty (30) days prior written notice thereof to Lessee, in which case Lessor and Lessee shall record an Amended Memorandum of Lease in the Cumberland County Registry of Deeds showing the location of such relocated parking spaces.

ARTICLE II.  Term; Early Termination.  The term of this Lease shall be __________ (___) years commencing on the first of the month immediately following the date of issuance of the first Certificate of Occupancy for a unit in the Condominium (the “Commencement Date”).  Lessor will be entitled to actual possession of the Premises on the Commencement Date.


Notwithstanding any other provision of the Lease to the contrary, Lessee may terminate this Lease at any time without payment of penalty or fee upon not less than ninety (90) days prior written notice.  In any event, this Lease is subject to the rights of the Association of unit owners in the Condominium as provided is 33 M.R.S.A. §1603-105.

ARTICLE III.  Rent.  Lessee has agreed, as a condition of approval of the Condominium by the City of Portland Planning Board, to pay to Lessee a lump sum of ______________________ ($___________), which amount shall be paid by Lessee to Lessor _____________________.  Such amount shall be deemed rent for the Premises for the first ten (10) years of the term of this Lease.  Commencing on the eleventh (11th) year of the term of this Lease, Lessee agrees to pay to Lessor at the address set forth in the first paragraph above, or at such other address as Lessor may direct by notice in writing to Lessee, monthly rent in the amount of ____________ Dollars ($___) per parking space during the remainder of the term of this Lease.  Monthly payments shall be due on the first (1st) day of each month during the remainder of the term of this Lease.

ARTICLE IV.  Work and Improvements to Premises.  Lessor agrees that, prior to the commencement of the term of this Lease, Lessor will complete improvements and other work with respect to the Premises and the parking lot within which they are located, which improvements shall include repaving of the parking lot, striping and numbering of the parking spaces therein, installation of signage designating the Premises, and such other work and improvements as shall be reasonably requested by Lessee, which improvements shall be paid for utilizing the initial  _______________ ($_________) payment by Lessee to Lessor referred to above.

ARTICLE V.  Use of Premises.  Lessee agrees that the Premises during the term of this lease shall be used and occupied only for vehicle parking by Lessee, any permitted assignee of this Lease, and the owners of units in the Condominium and their guests and invitees.  Lessee shall restrict the use of the Premises to such purposes, and shall not use or permit the use of the Premises for any other purpose without the written consent of the Lessor.


Lessee will not make or suffer any strip or waste of the Premises, and shall comply with all laws, orders, ordinances and regulations of Federal, State, County and Municipal authorities, and with any direction of any public officer or officials, pursuant to law, which shall impose any duty, obligation, or limitation upon Lessor or Lessee with respect to the Premises or the use thereof.  Lessee shall do or keep nothing, nor allow anything to be done or kept, on or about the Premises which may be denominated extra hazardous as to insurance by fire insurance companies or which may increase the fire insurance rates for the Premises or which may cause any of Lessor’s insurance to be adversely affected.


ARTICLE VI.  Repairs, Maintenance, Alterations, and Improvements.  During the term of this Lease, the Lessor shall maintain the Premises and repair any damage thereto.  Such maintenance and repair shall include, without limitation, snow plowing, sanding, ice removal, repaving and restriping.  Lessee agrees to clear the Premises of vehicles as necessary for snow plowing and removal at the request of Lessor and, in any event, no later than 6:30 a.m. on City wide snow ban parking days.

ARTICLE VII.  Signs.  Lessee may erect and maintain signs on the Premises at its expense and responsibility in full compliance with all laws, ordinances and regulations of the City of Portland and the Board of Fire Underwriters applicable thereto, to the extent necessary, relating to any matters regarding Lessee’s use of the Premises.

ARTICLE VIII.  Lessor Obligations.  Lessor shall be responsible at its cost and expense for ensuring that any other party or parties that may use the Premises during the hours from 7:00 a.m. to 4:30 p.m. vacate the Premises during the hours Lessee has the right to use the Premises.  Lessor’s obligation shall include without limitation removing or causing to be removed any unauthorized vehicles from the Premises.  Lessee agrees to issue identifying tags for the vehicles that are allowed to park in the Premises from 7:00 a.m. to 4:30 p.m. to facilitate Lessor’s obligation to monitor the Premises and remove all unauthorized vehicles.   Lessor shall pay all taxes, insurance and other operating expenses relating to the Premises, with the understanding that this is a gross lease, such that Lessee shall have no obligation to pay for any costs or expenses of ownership, upkeep, maintenance or operation of the Premises or the property on which the Premises are located except as specifically set forth herein.


ARTICLE IX.  Unlawful or Dangerous Activity.  Lessee shall neither use nor occupy the Premises or any part thereof for any unlawful or hazardous business purpose nor operate or conduct its business in a manner constituting a nuisance of any kind. Lessee shall immediately upon discovery of all unlawful or hazardous use take action to halt such activity.


ARTICLE X.  Surrender of Premises.  Upon the expiration of the term or other termination of this Lease, whether by reason of lapse of time or Lessee’s default or otherwise, Lessee shall quit and surrender the Premises to Lessor, broom clean, in as good order and condition as they now are or may be put into by the Lessor or the Lessee, ordinary wear excepted, and damage by fire or other inevitable accident beyond the control of Lessee, or its agents, employees, guests or invitees excepted, and any other item which it is the responsibility of Lessor to maintain or repair excepted; and Lessee shall remove all personal property of Lessee as directed by Lessor.


ARTICLE XI.  No Waiver.  Failure of either party to complain of any act or omission on the part of the other party, no matter how long the same may continue, shall not be deemed to be a waiver by said party of any of its rights hereunder.  No waiver by either party at any time, express or implied, of any breach of any provision of this Lease shall be deemed a waiver of such provision or of a subsequent breach of the same or any other provision. If any action by either party shall require the consent or approval of the other party, the other party’s consent to or approval of said action on any one occasion shall not be deemed a consent to or approval of said action on any subsequent occasion.  Any and all rights and remedies which either party may have under this Lease or by operation of law, either at law or in equity, upon any breach shall be distinct, cumulative and shall not be deemed inconsistent with each other; and no one of them, whether exercised by a party or not, shall be deemed to be in exclusion of any other; and any two or more or all of such rights and remedies may be exercised at the same time.


ARTICLE XII.  Notices.  Any notice from one party to the other party hereunder shall be in writing and shall be deemed to be duly given and delivered when mailed by registered or certified mail, postpaid, addressed to the address set forth on the first page of this Lease.  Either party may change its above address by giving notice of the change to the other party, such change of address to become effective for all purposes hereunder ten (10) days after such notice is given.


ARTICLE XIII.  Rights of Lessor Upon Default or Breach by Lessee; Lessor Default.  In the event of any failure of the Lessee to pay any rental or other charges due hereunder within fifteen (15) days of the date when due, or any failure to perform any other of the terms, conditions, or covenants of this Lease to be observed or performed by Lessee for more than thirty (30) days after written notice of such default shall have been given to Lessee, or if Lessee shall become bankrupt or insolvent, or file any debtor proceeding or have taken against Lessee in any court pursuant to any statute, either of the United States or any State, a petition in bankruptcy or insolvency or for the reorganization or for the appointment of a receiver or trustee of all or a portion of Lessee’s property or if Lessee makes an assignment for the benefit of creditors, or petitions for or enters into an arrangement, or if Lessee shall abandon the Premises or suffer this Lease to be taken under any writ of execution, then Lessor in addition to any other rights or remedies Lessor may have, shall have the immediate right of reentry by Lessor, and Lessor may enter the Premises and expel Lessee and those claiming under Lessee, and remove Lessee’s and their effects, and/or notify Lessee that the term of this Lease has terminated, and in either case the term hereof shall terminate upon such entry or the giving of such notice, whichever shall first occur and Lessee shall thereupon quit and surrender the Premises to Lessor.  In case of termination of the term of this Lease for any such cause, and in either manner above provided, Lessor shall be deemed to have waived no rights or other remedies hereunder, either at law or in equity, and shall be entitled to recover arrearages of rent, damages for breach of contract, which shall include, without limitation, the amount of the total rent reserved under this Lease for the full term as if the same had not been terminated, less any proper credits, and Lessor’s reasonable attorneys and paralegal fees and any other expenses of Lessor incurred in connection with the retaking of possession of the Premises and the removal and storage of Lessee’s effects and the recovery of damages or the exercise of other rights or remedies.  Lessor shall use all reasonable diligence, at the expense of Lessee, in finding another new Lessee for the Premises in order to mitigate damages and rentals.  If Lessor fails to perform any of its obligations hereunder or is otherwise in default under this Lease, then Lessee may cure such Lessor default on behalf of Lessor by taking the required action or making the necessary payments, and billing Lessor for the costs thereof, which Lessor agrees to pay to Lessee within thirty (30) days of receipt of Lessee’s demand therefore and reasonable evidence of the cost of same.  If Lessor shall fail to pay within said thirty (30) day period, Lessee may deduct the entire cost from its monthly payments of rent.

ARTICLE XIV.  Lessor’s Covenants of Quiet Enjoyment and Access by Lessor.  Upon payment by Lessee of the rents herein provided and upon the observance and performance of all the covenants, terms and conditions on Lessee’s part be observed and performed, Lessee shall peaceably and quietly hold and enjoy the Premises for the term hereof without hindrance or interruption by Lessor or any person or persons lawfully or equitably claiming by, through or under the Lessor, subject, nevertheless, to the terms and conditions of this Lease.


ARTICLE XV.  Eminent Domain.  The Lessor reserves to itself, and excepts from the grant hereunder, all rights to damages in respect of the leasehold hereby created by reason of any exercise of the right of eminent domain, and Lessee assigns to the Lessor all rights to such damages, and agrees to deliver any instruments or assignment or otherwise which the Lessor may reasonably request to evidence the foregoing reservation and assignment.  If all of the Premises are taken by eminent domain, this Lease shall terminate on the date of taking.  In the event that more than twenty (20) percent of the Premises is taken by eminent domain, Lessee shall have the right to terminate this Lease by giving written notice to the Lessor within thirty (30) days after the date on which the Lessee receives notice from the Lessor of the taking.  If a partial taking of the Premises occurs and this Lease is for any reason not terminated, the rent reserved hereunder shall be reduced on a fair and just basis, taking into consideration the particular circumstances of the taking and the effect thereof on Lessee’s actual use of the Premises.


ARTICLE XVI.  Total Agreement, Applicable to Successors, Assignment.  This Lease contains the entire agreement between the parties and cannot be changed or terminated except by a written instrument subsequently executed by the parties hereto. This Lease and the terms and conditions hereof apply to and are binding on the heirs, successors and assigns of the parties hereto.  Lessor acknowledges that this Lease is being entered into by the parties in connection with Lessee’s development of the Condominium and that Lessee shall have the unconditional right to assign this Lease to the Association of unit owners to be formed by Lessee in connection with the development of the Condominium, a copy of which assignment shall be recorded in the Cumberland County Registry of Deeds.  Upon notice of such assignment by Lessee to Lessor, Lessee shall be relieved of any further obligations under this Lease other than any obligations arising prior to the assignment of this Lease from Lessee to said Association.

ARTICLE XVII.  Severability. If any term or provision of this Lease or the application thereof to any person or circumstances shall, to any extent be invalid or unenforceable, the remainder of this Lease, or the application of such term or provision to persons or circumstances other than those as to which it is invalid or unenforceable, shall not be affected thereby, and each term and provision of this Lease shall be valid and be enforced to the fullest extent permitted by law.


ARTICLE XVIII.  Memorandum of Lease. It is agreed that this Lease shall not be recorded in the Cumberland County Registry of Deed.  The parties agree, however, to execute a Memorandum of Lease for recording purposes, which Memorandum of Lease shall be prepared by Lessee.


ARTICLE XIX.  General.  This Lease shall inure to and be binding upon the respective heirs, executors, administrators, successors and permitted assigns of the parties.  This Lease is made in and shall be governed by and construed in accordance with the laws of the State of Maine.  Whenever the singular number is used, the same shall include the plural as well as the singular, as the context shall require. The neuter shall include the masculine and feminine, and vice versa, when the context so requires or permits. The caption and headings contained in this Lease are for convenience only and shall not be taken into account in construing the meaning of this Lease or any part thereof.  As to the obligations of each party hereunder to perform its undertakings, promises, covenants, and obligations hereunder, time is of the essence.


IN WITNESS WHEREOF, Lessor and Lessee have caused this Lease to be executed by their authorized representatives as of the date first set forth above.
WITNESS:





LESSOR







CITY OF PORTLAND
_________________________________

_______________________________







By: Jon P. Jennings







Its: City Manager







LESSEE








ONEJOY PLACE, LLC







By: West Port Development, LLC








       Its Manager

_________________________________

By:____________________________








      Todd M. Alexander








      Its Manager
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