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Jeff Levine, AICP, Director
Marge Schmuckal, Zoning Administraior

April 8, 2013

Gary Wagner
31 Brackett Street
Portland, ME 04102

RE: 31 Brackett Street — 044 E006 — R-6 Residential Zone — Permit #2013-00561 —
illegal dwelling unit

Dear Mr. Wagner,

This letter is a follow up to our telephone conversation. In reviewing your permit
application (2013-00561) for zoning compliance I have to check our records to see what
the legal use of the property is. The only permit (#940768) in our files listed the use of
the property as one family. Since this is the only building permit we have for the
property, the legal use is a single family dwelling. Unless you can provide us with
competent evidence to show that there have always been two dwellings in the building,
the second dwelling unit in the building is not legal, and you need to bring the use of your
property into compliance.

If you cannot provide evidence to show that the building has had two dwelling units, you
have two choices to bring the property into compliance. You can either remove the
kitchen of the second unit to make the building a single family, or you can apply for a
building permit to change the use of the property to a two family. One type of permit is a
change of use permit to change the use from a single family to a two family. The other
type of permit is the Legalization of a Nonconforming Dwelling Unit. With this permit,
part of the criteria is to provide evidence that the second unit existed as of April 1, 1995
and that the current owner did not put it in. Both of these permit applications can be
found on the city website, www.portlandmaine.gov , on the Inspections Division
homepage.

You have thirty days to bring the property into compliance by providing competent
evidence, removing the second kitchen or applying for a permit. Please feel free to call
me at 874-8709 if you have any questions.

You have the right to appeal my decision. If you wish to exercise your right to appeal,
you have thirty days from the date of this letter in which to appeal. If you should fail to
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do so, my decision is binding and not subject to appeal. Please contact this office for the
necessary paper work if you decide to file an appeal.

Yours truly,

Ann B. Machado
Zoning Specialist
(207) 874-8709
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April 29, 2013 DEFy of POT oriia
Ms. Machado,

I am in receipt of your letter dated April 8, 2013 indicating that a file review of my
property at 31 Brackett Street included a 1994 Building Permit to replace the wooden
exterior front steps on the building. Further, because the contractor who applied for that
permit indicated that both the previous and future use of the property was as a ‘single
family’, you stated that, unless I was able to provide evidence to the contrary, the legal
use of the property would be as a single family rather than a two-family.

In response, I am asking that you reconsider that decision and review the supporting
documentation clearly indicating that this building was constructed as, and utilized as, a
two family home throughout its 150+ year existence.

First, I would like to express my concerns regarding the 1994 permit that has created this
issue: The permit application information was neither provided by nor signed by the
property-owner. (See Exhibit 1.) Rather, contractor David Regan provided the
information and signed the permit application. Further, the work performed was only for
an exterior wooden staircase to the front door of the building utilizing the existing
footprint. There were no interior changes made that would have made Mr. Regan familiar
with the apartments that existed inside the building. In fact, there is absolutely no
evidence that Mr. Regan had any knowledge regarding the interior at all. Given the
information I am including in the following, you will understand my skepticism of his
ability to identify the past and future use of the building simply by rebuilding a set of
exterior front steps (and the apparent ability of such misinformation to entirely change
the legal use of a pre-existing two family into a single-family with no action taken by the
property owner):

Assessing History 1924-2013

As indicated in Exhibits A.1-A.4, Assessing records dating to 1924 very clearly identify
31 Brackett Street as a two-family building. In addition, Assessing Data records
(including those pre-dating June, 1957) specifically indicate that there are two kitchens
and two apartments in the building.




The Noonan family, from whom I purchased the property, paid taxes on this building
based on an assessment as a two-family from their date of purchase in 1944 until (and
including part of) 2013. There are absolutely no records at the Assessing Office
indicating any history of a request by any owner o change the classification of the
building from a two-family to a single-family. In fact, the current Assessing commitment
identifies the building as a two-family.

Historical Street Directory

As highlighted in Exhibits B.1-B.4, the City of Portland Street Directory, beginning with
1924, specifically indicates two separate apartments in the building.

For example, the 1924 record showed the first floor apartment occupied by the George
O’Donnell family while the Dana Johnson family (the owner of the building at that time)
occupied the second floor apartment. The 1932 record demonstrates that while the
Johnsons still reside in the 2™ floor apartment, the first floor was then the residence of
the John Lydon family.

During the Noonan’s ownership, the Street Directory indicates the Noonans residing in
the second floor apartment in 1945 with Mrs. Margaret Connolly occupying the first floor
apartment. In 1957, the first floor apartment occupant changed to Mr. Patrick Ridge.

Clearly, the Tower Street Directory data corresponds with City Assessing records
accurately identifying the building as a two-family.

Official City Records

As evidenced by Exhibits C.1 - C.4, official city records not only indentify 31 Brackett
Street as a two-family property, they indicate that the prior owners took proactive steps to
uphold this classification.

A 1988 Electrical Permit #29516 was granted to upgrade the electrical service at 31
Brackett Street to 200 amp and replace the two meters that serviced, and continue to
service, the building’s two apartments.

A 1972 letter from the City of Portland Health Department Housing Division specifically
identifies both the first floor and second floor apartments via an inspection by City of
Portland Inspector Gough.

A 1973 Letter of Compliance from the City of Portland Health Department Housing
Division demonstrates that violations in both the first floor and second floor apartment
were corrected by the Noonans.




A 1954 letter from the City of Portland Health Department Housing Division identifies
the building as a two-family with specific repair requests made of the Noonans (with
which they complied).

Again, City of Portland Department of Health Housing Division inspectors continually
classifying 31 Brackett Street as a two-family (and naming each unit specifically)
coincides with city Assessing Department’s classification of 31 Brackett as a two-family
which is supported by years of Street Directory Records.

Given the supporting evidence, it is clear that 31 Bracket Street has always been a two-
family home:

Assessing has continuously classified the building as a two family, and (pre-1957)
site-inspections by Assessing staff specifically identify each unit 2 kitchens.
Throughout the Noonan’s ownership from 1944, the building was assessed as, and
taxes were paid based on, a classification as a two-family.

Throughout the almost 20 year period since the 1994 Building Permit, including a
1995 site visit indicating “no changes”, 31 Brackett has been classified as a 2-
family by Assessing, and taxes were continually paid to the city based on this
classification with no objection by Mrs. Noonan.

There are absolutely no records in the Assessing Department, Planning
Department or Inspections indicating that either the Noonans, or any other prior
owner, had ever requested a change of use from a two-family.

City Street Directory data under each prior owner dating to 1924 identify each
apartment in 31 Brackett Street which corresponds with supporting Assessing
Records classification.

Repeated site-visits by the Housing Division Inspectors of the Division of Health
specifically identify each apartment (and the kitchen and bathroom in each unit).
City cited violations in each apartment are repeatedly corrected by the property-
owner resulting in Certificates of Compliance.

Electrical Permit #29516, issued in 1998, specifically highlights the replacement
of the 2 electrical meters with the updated 2 meters that continue to service the
building’s two apartments.




Certainly, I feel it is more than reasonable to conclude that the contractor who supplied
the permit information (and signed the 1994 permit) simply supplied incorrect
information. His assertion that any prior or future use of the building was as a single
family, given the overwhelming evidence presented, should not be used as the basis to
change the legal use of 31 Brackett Street. Throughout this building’s history, city
records (including those predating June 1957) clearly classify 31 Brackett Street as a two-
family. Furthermore, every action taken by myself and previous property-owners has
demonstrated painstaking, and costly, efforts to ensure compliance in maintaining that
classification via site-inspections by city officials. Additionally, there are absolutely no
records in any city department indicating any request by any prior owner of 31 Brackett
Street to change its legal use from a two-family to a single-family. Given that the entire
basis for this change of use was a permit not signed by the property-owner, and which
clearly contained incorrect property information, I kindly ask that this decision by your
department be reversed.

Very best regards,

Gary J. Wagner

31 Brackett St.
Portland, ME 04102
207.329.2736
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BUILDING PERMIT REPORT

Address Zi gfld‘f«ké# g)(?w Date lﬂ:q 4&

Reason for Permit F&{)@Ac@, Q{:Lrs — Spe Qa’f‘{)f\/\—:\[‘

‘)
Bldg.Cuner: RW‘A M&é'y\;\/\/\

contractor DAV A Peq A\

Permit Applicant: Cow\ﬂ“f\f,ﬁnf" |

approval:_W 1M (m ddh o< é’b%\ﬂ"{b heans (0 o
CONDITION OF APPROVAL:

1. Before concrete far foundation is placed, approvals fram Public Works and
Inspection Services must be abtained. (A 24 hour notice is required prior to

inspection).
2. Precaution must be taken to protect concrete from freezing.

3. It is strongly recammended that a register land surveyor check all foundation
forms before concrete is placed. This is done to verify that the proper setbacks

4. All vertical openings shall be enclosed with construction having a fire rating
of at least.one (1) hr., including fire doors with selfclosers. :

5. TLach apartment shall have access to (2) separate, remote and approved means
of egress. A single exit is acceptable when it exits directly from the apartment
to the building exterior with no commnications to other apartment units.

6. The boiler shall be protected by enclosing with one (1) hour fire rated
construction including fire doors and ceiling, or by providing autamatic
extinguishment. Sprinkler piping serving not more than six sprinklers may be
connected to a damestic water supply system having a capacity sufficient to provide
0.15 gallons per minute, per square foot of floor throughout the entire area.’ An
INDICATING shut-off valve shall be installed in an accessible locations between the

« sprinkler and the connection .to the damestic water supply. Minimm pipe size shall

be 3/4 inch copper or 1 inch steel. Maximm coverage area of a residential
sprinkler is 144 square feet per sprinkler.

7. Every sleeping roam below the fourth story in buildings of Use Groups R and I-1
shall have at least one operable window or exterior door approved for emergency
egress or rescue. The units must be cperable from the inside opening without the
use of special knowledge or separate tools. Where windows are provided as a means
of egress or rescue, they shall have a sill height not more than 44 inches (1118
mm) above the floor. All egress or rescue windows from sleeping roam must have
minimm net clear opening height dimension shall be 24 inches (610 mm). The -
minimun net clear cpening width dimenstion shall be 20 inches (508 mm), and a
minimm net clear cpening of 5.7 sq.ft.

See  (eEr<e
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City of Portiand, Maine - Building or Use Permit Applicatio

n.:
Location of Construction: N _ Owner: - . g S
12 Bracéhie 3, o Rita Hsonsa. -
Owner Address: - Leasee/Buyer’s Name: A eitms
1 Srackeiy Se, . T
a Contractor Name: . . . . ) ClAddresst s T T :
David 8L REJAALCanridtap. - Ci &% et TH- Syldime £
Past Use: : Proposed Use: COST OF WORK:
i=fiqa Petin = s1sipy $ 8o .
FIRE DEPT. OI Approved
O Denied.
— : Signature; T 1Si nc . o
Proposed Project Description: - Q’ PEDESTRIAN ACTIVITIES DISTRICT (FU.D,)
5/6/“ Action: - Approved = | 7 - , ju
o ' i I
Featace stalry - gsyme tastpriat = 0
Signature:; :
L. This permit application doesn't preclude the Applicant(s) from meeting applicable State and Federal mles
- Building permits do not include plumbing, septic or electrical work. L Lo,

3. Building permits are void if work is ot staried within six (6) months of the date of issuance. False informa.”
tion may invalidate a building permit and stop all work... SR o '

L Chase
J1¥5733
CERTIFICATION '

Ihereby certify that I am the owner of record of the named prope
authorized by the owner to make thjs application as his authorized
if a permit for work described in the application issued, I certify that the code official’

s authorized representative shall have the authority to enter all
areas covered by such permit at any reasonable hour to enforce the provisions of the cude(s) applicable to such permit - -
I3 -
Py = : -
| e _ gy g
SIGNATURE OF APPLICANT ADDRESS: T ZTDATE INE: Py

CEO DISTRICT
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1924 Portland Tax Records: 31 Brackett Street, Portland, ME
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1924 Portland Tax Records: 31 Brackett Street, Portland, ME

Owner: Heirs William Hammond

Address: 31 Brackett Street, West End, Portland, Maine

Use: Dwelling - Two family

Notes: The property was subsequently owned by Katherine M. Ollsen.
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CHART  |LETTER[ BLOCK LOTZJ STREET CODE |STREET NUMBER |CENSUS TRACT|CENSUS BLOGK| LAND USE | ZONING LAND NOS. STREET “"BLOG.NO. || CARD NUMBER
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CHART LETTER BLOCK Lot UNIT NO. CARD NUMBER NUMBER STREET NAME CLASS STREET CODE STREET ND. LAND USE ROUTE
. 110 /, 101 AR 112 ] 162 13
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SALES DATA
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A7
Yy<E-6 Mo 02) |} _— [ S A _ o
BRACKETT ST 31 4 )
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1 Land :
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RE‘CO’FZD OF BUILDINGS
GRADE DENOTES QUALITY op CONSTRUCTION: A—EXCELLENT, B—Goop, C—AVERAGE. D—CHEAP;, E—VERY CHEAP
— T L COTRUET e T ERAL —

o ——., —
COHSTRUCTION
FOUNDAT,‘ON FLOOR CONSsT, . PLUMBING
- . N "“"’—&M,M—.,.
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AT B4 )
COHCRETE Woop JaisTt BATHROOM Z R
= | —-ilsT X!
CONCRETE BLock 74 STEEL Joist TOILET Roowm
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CELLAR AREA Fyp, FLOOR Finjgy KTcHeN sink -
U ) b STD. WAT, HEAT - | &7
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== —
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LIGHTING
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v
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K \\ BsMT, 2ND é
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o i
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isT

STONE VENEER i
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STORE
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VITROLITE

PLATE GLAss FINISHED ATTiC m
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L EING
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e — \“lﬁﬂ

OMPOSsITION UNDER BULT
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BUILD!NGS
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e
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REAL ESTATE ASSESSMENT RECORD —CITY OF PORTLAND, MAINE
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| 11}
o l
ga 31 Brackett oF / L | E 6 va
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3 n
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/\
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1 1 %
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1924 ki
L - 8argent, Dennison Co,

10 Elm ‘Street, Portland Phone/4!30
PORTLAND [1924] DIRECTORY = ~ 183
LEFT SIDE : - RIGHT SID ‘ SIDE
BOND STREET B 5
WARD 7 j ‘ rgenian

From 14 School to 13 Orange

1 Fa?m’x}l Icirasucki
’ Patric oncannog
l3ridg'ett; A, O'Brien ' 3 _Peter J Scanlon’ -

N TIRE 47O SUPPLY .

¥ RADIO SETS and SUPPLIES
A POR’I‘LAND [1924] DIRECTORY

RIGHT SIDH

BOYD STREET— Contlnued

49 George P Gallngher
~DLdmund J Bourgeois
Coléman B Green
53 (rear) Walter S Atus

55 Patrick B Britt
Lo 5 grnestvg %ooper
fen - o Daniel Griffen 7 'Perc enne
4 gggg gosephine O'Brien - 5 Willlam J Planiga ) b

Clarence H-Seribner:
"Orange street oo T28— ‘Orauge s

. : Bfo'oj)'iyv' STREET ) oy ‘ o ; i 7S e I
LTWARD 8. N che T i S
From 1245 ’Corllg’ress K - : :

W

29 Vacaﬂﬂ Boivin :
: W Morrill
24 Jol%f. B Wvg td ‘
g ebster
8 J:EP‘;)]] o Perry: .
30 Geofg L Hodsdon
_philiP

Oxford street
_rarle Johngon
- Lane

LLB) suoy

garet McSwigin
‘Walter P -Nugent
,GIA Fred H Tewksbury
illiam_J: Lieatherbarrow
Martin J Curran
- 0 Danforth street
RET Alexander Gor on







F SERVICE

355 FOREST AVEN

8 _ m o+ . TELEPHONE 2-8355

= s RAIGHTENED

3y | , D WHEEL ALIGNIN
; mg'q-)‘ 1949—-FRED L TOWER COMPANIDS’
5"5 , © " Left Right
o BDYD STREET . EEURPUR : RN & & 8]slca11* Sp}enéer ©® N4-3336
: ) . Lo arles J
: = WARDS 2, 3% w0 12 lgenfmslilg ,Lnol\‘;[voore ®
From 183 Cumberland avenue:fo Marg!nal way. . - o Gl ray
1 s 7 Gordon I Taylor real est and b @ S 14 - gﬁﬁ;ﬁf I{S;}Y:;‘mén @ {3-6546

. - Mrg Helen.W Henderson ‘A 3 2840 . S . w7716 Robert--A. Verrier warehouse
" -Mre-Dorothy Watters: R B e

9 Mrs:Phebe. A Page - SRR - CAT »g}lciﬁ%rdovc(,fgﬁ?"ny ® £3-7301
g{at%erin%vﬁvgoag 9801 i Lt e e e ' Harl 8. Jensen A2-083

ichae! ele F S e
- George B Merrill. Ad- 4042 : ‘ s . : = 10" Clayton M McLennan’ 2-4578

; R : ~‘Chester T Bell ir
= o : : . James: Binley . .

h ~1es -Lallo
garag

, INC.

SR L o . 21 Benjamin.B Robinson \2-3418
m‘ 1§ EugeneE Caromn - - . o B 24 Lucien P Coulumbe
k . 17 -Arthur H Wakefield . Do . 28._  George L Quee
M» | i o Reney.J:Guimond Ad4- 8672 L L g R 0 (P P Bth A2’8214
{ £ © 18- . Private garages- © . : i .28 . Alfred:..J. Alward
s © i 118, Sumner-C C Harrington. - S w77 29 Samuel i Walker  A4-4397
. Y- " Hlmer! R: Gedring - - . i - e Edward D Dougherty A2-8840
. 20 . Boyd St Garage. 30 Arthur B Ray
E-, : 3 - Mrs.‘Michelina. M Boyle . : T Fohn Deshortu
4 %{rsiéﬂlézaskt\:eth ]\g: Peterson () 33 3575 o "+ 35 FOREST STREET
s Y ewart.: < e Lo : .
O =] A _William' Rourke. .- i ) 36 FOREST STREET
E 8 B 57, Fredenck B Ward - : : '
M 1. !

BRABROOK ROAD—PEAKS ISLAND

28,0 - : C .
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) 29 Rosaire H Nadeau. : : < :

i

BRACKETT AVENUE—PEAI(S ISLAND

From Island ay mear Torest City Landing easterly
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KER

BRAOKETT STREET
L WARDS 6, 7

From end ‘of ‘Portland bridge to 25 Arsenal
- .15 Johnson . automatic heating equip [3-966
. 1'7 no return . -
“ Brward A Cahill
2 Thomas J- O'Malley
20 Vacant

- 2% - Harry S Clark A4 9252
.28 YORK STR
S YORK:: STREET
26 Charlie’s Cafe
S 28a Howard. T Fisher @
7284 . . Vaeant! gy
30 -SUMMER STREET

'81.:Mrs Margaret™ Conley
<. " :Stephen.:Noonan - -
35 "Andrew -A: Walsh ' -©® A8-1568
. ,39 Joseph-A.Labbe -
s Mrs Ardeller Markog
-40° .John T': Batura .-
- - Bronick' J-Batura A5-0143
LU0 Mrs._Mary. A Murphy
41 "John-'J Concannon
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.~Malachi H Craven
- Miehael Beatty
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: Elias J Rddzuez . @® A3- 0600
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49.. Patrick .J. Finnerty
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: J- Reiley - -
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'W Iliam H- Lawrence




"¢ Fington .
David C Stewart © A38-3575
Mrs Thelma V 'Hangen
Mrs, Ruth H Rourke
Frederick B Ward A2-5803
Mrs Ethel G Harriman © L3-0895
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