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Dear Mr. Cox, 
 
On March 3, 2015, the Planning Board considered the Midtown development in the vicinity of 
Somerset Street, Chestnut Street and Elm Street. The development features approximately 445 
dwelling units, 91,000 sf of retail space and a 799 space parking garage.  The parking garage is 
being supported by funding from the City via the Sectin 108 loan program from the U.S. 
Department of Housing and Urban Development.  
 
The Planning Board reviewed the proposal for conformance with the standards, outlined in the 
City Code, for Conditional Use  approval; Subdivision approval; a Traffic Movement Permit; 
Site Plan approval, including Site Development of Location Act. The Planning Board voted  to 
approve the application with the following waivers and condition(s) as presented below. 
 
A. CONDITIONAL USE 
 
On the basis of the application (2014-203), plans, reports, and other information submitted by the 
applicant, findings and recommendations contained in the Planning Board report for application 
#2014-203 relevant to Portland’s B-7 zone, the City’s Site Plan Ordinance, the City’s 
Conditional Use Standards and other regulations, as well as the Planning Board deliberations and 
the testimony presented at the Planning Board Hearing: 
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1. The Planning Board finds the proposed conditional use for the parking garage 
does meet the standards of B-7 Conditional Use, Sec. 14-296 (3) governing 
structured parking and Zoning Code Section 14-474 and therefore voted 6-0 
(Eaton recused) to approve the parking garage.  
 

B. TECHNICAL AND DESIGN WAIVERS 
 

On the basis of the application (2014-203) plans, reports and other information submitted by the 
applicant, findings, recommendations, contained in the Planning Board Report for midtown site 
plan and subdivision (application 2014-203),  including but not limited to Section VIII Technical 
Waivers as amended, of the report and the  reviews by Thomas Errico,  PE of T.Y Lin (dated 
January 27, 2015, Attachment 2), David Senus, P.E. of Woodard and Curran, (dated January 28, 
2015, Attachment 5) ,  David Margolis-Pineo, Deputy City Engineer, ( dated January 7, 2015 
Attachment 6), and Jeff Tarling, City Arborist (dated January 30, 2015, Attachment 8)  for the 
Midtown Site Plan and Subdivision Plan relevant to Portland’s Technical and Design Standards 
and other regulations, as well as the Planning Board deliberations and the testimony presented at 
the Planning Board hearing, the Planning Board voted 6 to 0 (Eaton recused) on the following 
findings: 
 
 Transportation and Street Design 
 

1. Street Grades 
The Planning Board finds that the applicant has demonstrated that extraordinary 
conditions unique to this property exist including that the existing and anticipated flood 
hazards in Somerset Street require the proposed buildings to be at elevation 12 (2 feet 
above flood hazard elevation) and  the existing building elevations across Somerset Street 
are at lower elevations such that relief from strict compliance with the 0.03 cross slope 
regulations for a local street is necessary; and the Board finds that the public interest and 
purposes of the land development plan are secured by the proposed variation in street 
grades as shown on Figure 1 – Somerset Street Schematic Maintain 18” of Freeboard 
adjacent to Noyes Building, rev. dated January 26, 2015, prepared by FST Engineers on 
behalf of the Federated Companies.   The Planning Board therefore waives Section 1.4.1 
Street Grades of Portland’s Technical Manual to allow the roadway cross slope to be 
modified as shown in Figure 1.  

 
2. Vertical Alignment 
The Planning Board  finds that the applicant has demonstrated that extraordinary 
conditions unique to this property exist, including that the existing and anticipated flood 
hazards in Somerset Street require the proposed buildings to be at elevation 12 (2 feet 
above flood hazard elevation) such that the proposed alterations to Somerset Street and 
the existing building elevations across Somerset Street are at lower elevations; the 
Planning Board finds that, given these circumstances, relief from strict compliance with 
the requirement to maintain the vertical alignment for Crest Vertical Curves K=3- and 
Sag Vertical Curves K=40 for City streets  is necessary to avoid undue hardship ; and that 
the public interest and purposes of the land development plan are secured by the proposed 
variation in the K value.   The Planning Board waives Section 1.5 Vertical Alignment of 
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Portland’s Technical Manual to allow K values for the sags on Chestnut Street to be 
33.56 and Elm Street to be 38.89.   

 
3. Sanitary Sewer and Storm Drain Design Catch Basins 
The Planning Board finds based upon the January 7, 2015 review by David Margolis 
Pineo (Attachment 6) and the January 28, 2015 David Senus review (Attachment 5) that 
extraordinary conditions unique to this property and related to existing and potential 
future flooding exist or undue hardship would result  from strict compliance with the 
Technical Standard 2.7.8, including that compliance with that standard would result in 
excessive piping and appurtenances in the public street; and the Planning Board finds  
that the proposed stormwater treatment system design requires direct connections into 
catch basins to comply with design guidance outlined in MaineDEP Chapter 500 BMP 
Manual and, the public interest is secured, and the variation is consistent with the intent 
of the ordinance.  The Planning Board waives Section 2.7.8 Catch Basin of the Technical 
Manual to allow the connection of storm drain lines into a catch basin structure.  

 
4. Street Trees 
The Planning Board finds that the applicant has demonstrated that due to site constraints 
preventing the planting of required street trees in the right of way, the requirements of 
Section 14-526(2)(b)(iii) of the Site Plan Ordinance cannot be met; and the Board finds 
that the applicant has satisfied the waiver criteria set out in Section 14-526(2)(b)(iii)(b).  
The Planning Board therefore waives Section 14-526 (b)(2)(b)(iii) Street Trees of the Site 
Plan Ordinance and, further  grants a partial reduction in the  financial contribution to the 
tree fund due to the applicant’s commensurate infrastructure investment in twenty-nine 
(29) raised tree wells, as presented in the application to a contribution to the tree fund of 
$8,000, which is the difference between the cost for the required number of trees and the 
cost of the 29 raised planters.   

 
5. Stormwater Management Standards and ME DEP Stormwater Management 

Flooding Standard 
The Planning Board finds that the project satisfies the waiver criteria contained in 
Stormwater Chapter 5 Section E.2 of the City’s Technical Manual relating to Stormwater 
Management Standards because it conveys stormwater exclusively in a piped system 
directly into the ocean as confirmed by David Senus’ review (Attachment 5) and that the 
applicant has provided an engineering evaluation indicating that cumulative changes to 
peak flow rate from the site will be minimal and can be accommodated in the City’s 
municipal drainage infrastructure.    The Planning Board therefore waives Chapter 5, 
Section E.2 Flooding Standard of the Technical Manual that requires stormwater 
detention for flood control to allow the storm water to be directly piped to the ocean.   

 
6. Soil Survey Standards  – High Intensity Soil Survey 
The Planning Board finds that the applicant has demonstrated that greater than 50% of 
the site will be developed on a filled site and remediated as a Brownfields site, which has 
had soil analysis done for the site and street right-of-way, and has therefore met the 
waiver criteria contained in the Technical Manual.  The Planning Board therefore waives 
Section 7.1 Soil Survey Standards of the Technical Manual, as recommended by David 
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Margolis-Pineo (Attachment 6) and as authorized by Section 7.4.1 of the Technical 
Manual.  

 
7.    Street Lighting Standards 
The Planning Board finds that the applicant has demonstrated that extraordinary 
circumstance unique to this property exist relating to its size and location and the 
anticipated significant increase in pedestrian activity in the area; and the Planning Board 
finds  that the proposed LED lights, shielded fixtures for down lighting, and the 
separately metered circuit for the street lights secure the public interest and address the 
overall intent of the City’s land development plan, including its lighting standards along 
public ways.  Thus, the Planning Board waives Section 10.4 Standards for Special 
Lighting Districts in the Technical Manual to allow a closer spacing of light poles as 
shown on the site plan.  
 

C. B-7 DESIGN WAIVERS 

On the basis of the applications 2014-203 plans, reports and other information submitted by the 
applicant, findings, recommendations, contained in the Planning Board Report  for the public 
hearing on March 3, 2015 for application 2014-203, including but not limited to Appendix 4 of 
Portland’s Design Manual,   B-7 Design Standard Waivers of the report for the Midtown 
Development Plan relevant to Portland’s Design Manual and other regulations, as well as the 
Planning Board deliberations and the testimony presented at the Planning Board hearing, the 
Planning Board finds the following: 

1. B-7 Standard A-4, Views and Landmarks 
Recognizing the existing blockage of the Cedar Street views and partial blockage of 
Myrtle Street view corridors, constraints relating to building design and block 
configuration, as well as other factors outlined in the application and the Planning Board 
Report, the Planning Board finds that extraordinary conditions exist or undue hardship 
may result from strict compliance, substantial justice and the public interest are secured 
with the variation, and the variation is consistent with the intent of the ordinance, and 
therefore voted 6 to 0 (Eaton recused) to waive B-7 Standard A-4, Views and Landmarks, 
to  grant a partial waiver of the requirement that new development be sited so that it does 
not block view corridors, to allow the midtown development to partially obstruct the 
Myrtle Street and Cedar Street view corridor. 

 
2. B-7 Standard B-2, Street Connectivity 
Recognizing that Cedar and Myrtle streets do not abut the subject property, and in 
consideration of the proposed mews providing an alternate access between Somerset 
Street and the trail,  the Planning Board finds that extraordinary conditions exist or undue 
hardship may result from strict compliance, substantial justice and the public interest are 
secured with the variation, and the variation is consistent with the intent of the ordinance, 
and therefore  waives B-7 Standard B-2, Street Connectivity, and therefore voted 6 to  0 
(Eaton recused) to grant a waiver of the requirement so that the development not be 
required to extend Cedar Street and Myrtle Street through the project.   
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3. B-7 Standard B-3, Mid-Block Permeability 
Due to the proposed building form and program of midtownThree,   the Planning Board 
finds that extraordinary conditions exist or undue hardship may result from strict 
compliance, substantial justice and the public interest are secured with the variation, and 
the variation is consistent with the intent of the ordinance, and therefore voted 6-0 (Eaton 
recused) to partially waive  B-7 Standard B-3, Mid-Block Permeability, for that portion 
of the block bounded by Marginal Way, Chestnut Street, Somerset Street and Elm Street 
in order to not require mid-block permeability of the development between Chestnut and 
Elm Streets at the site of midtownThree, subject to a requirement  that a secondary 
internal circulation system is provided with the following conditions: 

  
i. Clear posting that the public is welcome to travel through the space 

during normal business hours shall be provided,  
 

ii. That a plan for public access through the first floor of midtownThree 
during normal business hours (which are assumed will approximate 9am-
5pm daily but must by necessity be allowed to fluctuate in accordance 
with particular tenant arrangements, holiday schedules, and other 
commercially reasonable variables), including a fully ADA accessible 
route with functioning access doors on both the Somerset Street and 
Bayside Trail sides of midtownThree, shall be submitted for Planning 
Authority review and approval prior to issuance of an occupancy permit 
for the first floor of midtownThree. 

 
iii. That the City and Federated shall work together to resolve the costs and 

responsibilities for utilization of contaminated berm soils as fill under the 
project buildings to the extent feasible, or, to the extent required, at City 
expense the removal of such soils and establishment of post development 
grades; and for landscape, surface treatments and access ways between 
the northerly façade of midtownThree and the Bayside Trail.  Plans for 
this area shall be determined collaboratively with the Planning Authority 
and, to the extent it is necessary, approval shall not be unreasonably 
withheld.  

 
4. B-7 Standard B-7, Continuity of Street Level Uses 
Uses Recognizing that there  is no other location for such entrances other than on 
Somerset Street due to block configuration,  the Planning Board finds that extraordinary 
conditions exist or undue hardship may result from strict compliance, substantial justice 
and the public interest are secured with the variation, and the variation is consistent with 
the intent of the ordinance, and therefore  voted 6 to 0 (Eaton recused) to waive  B-7 
Standard B-7, Continuity of Street Level Uses, to allow service entrances and vehicular 
entrances on Somerset Street.   
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5. B-7 Standard  B-11, Lighting 
In order to enable an enhanced retail and pedestrian sidewalk lighting condition on 
Somerset Street, the Planning Board finds that extraordinary conditions exist or undue 
hardship may result from strict compliance, substantial justice and the public interest are 
secured with the variation, and the variation is consistent with the intent of the ordinance, 
and therefore  voted 6 to 0 (Eaton recused ) to waive B-7 Standard  B-11, Lighting, to 
allow closer spacing of the street lights on Somerset Street. 
 
6. B-7 Standard C-2 Parking Entrances 
Recognizing the shallow lots and constrained garage layout, the Planning Board finds 
that extraordinary conditions exist or undue hardship may result from strict compliance, 
substantial justice and the public interest are secured with the variation, and the variation 
is consistent with the intent of the ordinance, and therefore voted 6 to 0 (Eaton recused) 
to waive B-7 Standard C-2 Parking Entrances, to allow the entry and exit of the garage 
entry to be combined on Somerset Street. 

 
7. B-7 Standard C-5, Decks and Ramps 

 Recognizing the shallow lots and constrained garage layout, and that the garage design 
 incorporates a green screen on the northerly sloped side along with other architectural 
 devices, the Planning Board finds that extraordinary conditions exist or undue hardship 
 may result from strict compliance, substantial justice and the public interest are secured 
 with the variation, and the variation is consistent with the intent of the ordinance, and 
 therefore  voted 6 to 0 (Eaton recused) to waive  B-7 Standard C-5, Decks and Ramps, to 
 allow visible  non-horizontal ramps on the north face of the garage. 
 
 8. B-7 Standard C-8, Service, Utility and Mechanical Infrastructure 
 Because this project has no rear elevation, the Planning Board finds that extraordinary 
 conditions exist or undue hardship may result from strict compliance, substantial justice 
 and the public interest are secured with the variation, and the variation is consistent with 
 the intent of the ordinance, and therefore voted (6  to 0)  to waive   B-7 Standard C-8, 
 Service, Utility and Mechanical Infrastructure, to not require all loading docks, delivery 
 areas, truck parking shall be located at the rear or side of buildings and not along public 
 ways. 
   
 9. B-7 Standard E-3, Massing 

The Planning Board finds that extraordinary conditions exist or undue hardship may 
result from strict compliance, substantial justice and the public interest are secured, and 
the variation is consistent with the intent of the ordinance, and therefore  voted 6 to 0 
(Eaton recused) to waive  B-7 Standard E-3, Massing, to waive the requirement of a 
differentiated top to the parking garage. 
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 10. B-7 Standard E-12: Materials 
The Planning Board finds that the use of EIFS on upper stories as a subordinate material, 
as presented in the February 19, 2015 plans, provides a practical, durable, and energy 
efficient solution consistent with the intent of the ordinance, therefore the Planning Board 
voted 6 to 0 (Eaton recused) to waive Standard E-12 to allow the EIFS cladding, subject 
to the elimination of the use of EIFS on the ground floor of any building.  

 

D. TRAFFIC MOVEMENT PERMIT 

On the basis of the application (2014-203), plans, reports, and other information submitted by the 
applicant, findings and recommendations contained in the Planning Board Report for Application 
2014-203 relevant to the Traffic Movement Permit, Site Plan and Subdivision reviews and other 
regulations, as well as the Planning Board deliberations and the testimony presented at the 
Planning Board hearing, the Planning Board finds the following:  

That the plan is  in conformance with the standards of the Traffic Movement Permit, as reviewed 
by Thomas Errico, P.E and comments submitted on January 29, 2015, and therefore voted 6 to 0 
(Eaton recused) to approve the Traffic Movement permit, subject to the following conditions of 
approval to be met prior to the issuance of a building permit unless otherwise stated:  

1. The Marginal Way/Chestnut Street intersection currently meets signal warrants.  
A traffic signal will be installed in this location as part of this project. Given the 
nature of the public-private  partnership to construct this project, which includes a 
publicly-funded parking structure, as well as the fact that the City has already 
collected partial funding from other nearby developments for such a signal, cost 
will be shared between the City and the applicant. The applicant shall contribute 
one-third of the cost associated with installation of a traffic signal at that location, 
and the City shall fund the remainder.  The applicant will be responsible for the 
development of design plans and specifications for review and approval by the 
Traffic Engineer and Planning Authority.   

 
2. The applicant shall install improvements to the Marginal Way eastbound 

approach at Franklin Street as documented in their traffic study.  This 
improvement consists of changing the lane assignment on eastbound Marginal 
Way to a left-lane and a shared through/right lane (it currently consists of a shared 
left/through lane and a right-turn lane). This improvement is to consist of 
pavement marking and signing changes only (signal head modifications may be 
required).  No roadway widening is anticipated as part of this work. The 
improvement shall be installed prior to certificate of occupancy.  The applicant 
shall submit plans for review and approval by the Traffic Engineer and Planning 
Authority. 

 
3. The applicant shall develop updated traffic signal timing plans for Franklin Street 

for the three intersections with I-295 Northbound Ramps, Marginal Way, and 
Somerset Street/Fox Street.  The timing plans shall be implemented within 6 
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months following certificate of occupancy.  The applicant shall submit plans for 
review and approval by the Traffic Engineer and Planning Authority. 

 
4. Pursuant to Chapter 305 of the MDOT Rules and Regulations, the applicant shall 

make a $24,000 contribution towards improvements to Franklin Street in the 
Somerset Street/Fox Street and Marginal Way intersection areas. This 
contribution is related to addressing sub-standard traffic conditions along Franklin 
Street.   

 
5. Pursuant to Chapter 305, of the MDOT Rules and Regulations Pertaining to 

Traffic Movement Permits, the applicant shall make a $26,000 contribution 
towards implementation of the Marginal Way Master Plan.  This requirement is to 
address traffic issues at the Marginal Way intersections with Preble Street and 
Forest Avenue and general multi-modal improvements along the corridor.  

 
6. Pursuant to Chapter 305, of the MDOT Rules and Regulations Pertaining to 

Traffic Movement Permits, the applicant shall make a $21,000 contribution 
towards the implementation of the Somerset Street extension project. This 
requirement is to address traffic issues along Marginal Way, particularly at Forest 
Avenue, Preble Street, and Franklin Street.  

 
7. Somerset Street/Pearl Street – The applicant has conducted a detailed evaluation 

of this installation of a four-way STOP sign traffic control condition and has 
determined that this type of control is warranted and from a traffic operations 
perspective performs at acceptable levels of service following project build-out.  
Accordingly, in order to meet the requirements of Chapter 305, of the MDOT 
Rules and Regulations Pertaining to Traffic Movement Permits, the applicant 
shall be responsible for the installation of a four-way STOP intersection.  The 
applicant shall submit plans for review and approval by the Traffic Engineer and 
Planning Authority. 

 
E. AMENDED OVERALL SUBDIVISION PLAT AND SUBDIVISION PLANS: 

On the basis of the application (2014-203), plans, reports, and other information submitted by the 
applicant, findings and recommendations contained in Planning Board Report for application 
2014-203 relevant to the Subdivision Ordinance, the MaineDEP Chapter 500 Stormwater 
Management Standards relative to Site Location of Development, the delegated review of the 
Site Location of Development Application, and other regulations, as well as the Planning Board 
deliberations and the testimony presented at the Planning Board hearings,  the Planning Board 
finds the following: 

That the plan is in conformance with the subdivision standards of the land use code, and 
therefore voted 6 to 0 (Eaton recused) to approve the subdivision plans, subject to the following 
conditions of approval to be met prior to the issuance of a building permit unless otherwise 
stated: 
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1. The configuration of the Elm Street sidewalk frontage with the indented parking 
area in front of Midtown 4 will be re-designed as follows: the on-street parking 
bay shall be shifted to the south so that it does not constrain the sidewalk in front 
of building Four.  In addition, the sidewalk and curbing must be implemented in a 
manner that will match an MDOT approved, City plan to modify Elm Street to 
eliminate that narrow sidewalk at the corner of the Trader Joe’s Building. The 
plans shall be revised in coordination with and in accordance with input from 
Public Services and the Planning Authority 

 
2. The final plans shall be updated for review and approval to address the Technical 

Manual standards for ADA compliance and meet the streetscape design and 
pedestrian accessibility standards as described by the B-7 Design Principles and 
Standards as follows: 

 
i. Continue to improve the ramp and landing system on the NE corner of 

Elm Street – Somerset Street for ADA compliance and to provide quality 
pedestrian street crossings and a quality pedestrian environment along Elm 
Street and Somerset Street. The new configuration is to be reviewed and 
approved by the Traffic Engineer and Planning Authority; 

ii. An updated ADA-compliant accessible pedestrian route graphic 
(previously C-2.0B) shall be prepared for review and approval.  The 
earlier version (October 2014) relies heavily on the building frontage zone 
immediately adjacent to all of the buildings.  Assurances shall be provided 
that no intrusions will restrict the accessibility of this route by the 
retail/commercial uses within (no outdoor seating, etc);  

iii. The applicant shall provide an updated sheet C-2.0B to show revised 
pedestrian access routes based on the reconfigured sidewalks and ramps 
on Somerset Street that will provide a direct accessible pedestrian route 
along Elm Street;  

iv. The configuration of several curb ramps shall be revised for review and 
approval by the Traffic Engineer and Planning Authority, so the ramps are 
aligned to be perpendicular to the flush curb portion of the ramp; and  

v. In order to bring the project into compliance with the ADA, the applicant 
shall provide an updated sheet C-2.0B to show revised pedestrian access 
routes based on the reconfigured sidewalks and ramps on Somerset Street. 

 
3. All ramps/stairs/planters/retaining walls for the midtown development that are 

located within the street right of way shall require a license from the Portland City 
Council, the terms of which shall require the owner and assigns to be responsible 
for the maintenance, repair, and long term upkeep of such improvements.  Such 
license shall be recorded in the Cumberland County Registry of Deeds.  This 
responsibility shall be expressly noted on the subdivision plat and in any lease, 
assignment or other agreements purporting to transfer that responsibility.   

 
4. The applicant shall provide public pedestrian access easements for all sidewalks 

on private property that are adjacent to the street right of way.  All easements 
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shall be submitted for Public Services, Planning Authority and Corporation 
Counsel review and approval.  Easements shall specify the function, responsibility 
of maintenance and repair, as well as ownership of all improvements. The ADA 
compliant accessible route shall meet the Technical Manual standards for ADA-
compliance and the streetscape design and pedestrian accessibility standards as 
described by the B-7 Design Principles and Standards be resolved to the 
satisfaction of the Planning Authority. 

 
5. The curb extension on the north side of Somerset Street near the Mews must be 

extended to the beginning of the nearest on-street parking space along Somerset 
Street. 

 
6. The applicant shall adjust the final plans to address the pedestrian routings along 

Chestnut Street and the path of accessibility shall not include the ramp features at 
the Bayside Trail on Chestnut Street.  These revised plans shall be submitted for 
review and approval by the Traffic Engineer and Planning Authority. 

 
7. The final design of the sidewalk on the south side of Somerset Street shall be 

submitted for review and approval by the Planning Authority. 
 
8. The applicant shall provide the specific design details for the pedestrian facility 

infrastructure for all routings and compliant cross slopes, including driveway 
aprons and which meet the  standards contained in Technical Manual for final 
review and approval by the Traffic Engineer and the Planning Authority.  

 
9. The Applicant’s submittal is in conformance with the requirements of the City’s 

Stormwater Management Standards and the MaineDEP Chapter 500 Stormwater 
Management Standards relative to Site Location of Development, including the 
Basic and General Standards. All stormwater infrastructure designed to provide 
water quality treatment to meet the General Standards, including infrastructure 
proposed in the public right-of-way shall be privately maintained as stated in the 
notes on the recording plat and subject to the following conditions: 
 
i. The developer/contractor/subcontractor must comply with conditions of 

the construction stormwater management plan and sediment and erosion 
control plan based on City standards and state guidelines. 

ii. The owner/operator of the approved stormwater management system and 
all assigns shall comply with the conditions of Chapter 32 Stormwater 
including Article III, Post Construction Stormwater Management, which 
specifies the annual inspections and reporting requirements. 

iii. A maintenance agreement for the stormwater drainage system, as attached, 
or in substantially the same form with any changes to be approved by 
Corporation Counsel, shall be submitted and signed prior to the issuance 
of a building permit with a copy to the Department of Public Services. 
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iv. Applicant shall secure a license from the Portland City Council for the 
installation of all stormwater quality treatment units located within the 
public rights of way.  Such license shall be recorded in the Cumberland 
County Registry of Deeds.   

 
10. The proposed development will require filing a notice of intent to comply with the 

Maine Construction General Permit with the MaineDEP; a copy of this notice 
shall be submitted to the City upon filing with MaineDEP for the project record. 

 
11. The Applicant shall continue to coordinate their design with all impacted utility 

providers, including but not limited to the Portland Water District, Unitil, Central 
Maine Power,  Fairpoint, and Time Warner Cable, to ensure that the design meets 
applicable standards and to meet specific conditions and requests made by each 
utility.    The location of all exterior utility and gas meters shall be reviewed and 
approved by the Planning Authority and City Arborist.  

 
12. For the areas behind midtown One and midtown Two, from Bayside Trail STA 

6+50 to STA 12+50 (refer to sheets C-3.0 and C-7.12), the face of the retaining 
wall and fence are proposed primarily on the property line between City of 
Portland (Bayside Trail) property and the parcels located north of the Bayside 
Trail. Temporary construction agreements shall be obtained by the Applicant 
from the adjacent property owner(s) to complete the work as proposed. 

 
13. The City has agreed to design and fund the installation of the 24” storm drain pipe 

in Elm Street from Somerset Street to the existing 24” pipe in Elm Street. This 
extension of 24”pipe shall be constructed by the applicant in the course of project 
development, at City cost, with the City billed directly by contractor if 
permissible under applicable procurement policies, otherwise to reimburse 
applicant directly and within a reasonable time following payment requisition.   

 
14. The Applicant has submitted Figure 1, Somerset Street Schematic Maintain 18” of 

Freeboard Adjacent to Noyes Building, rev. dated January 26, 2015.  The civil 
engineering plans do not currently reflect the layout, grading, drainage, and 
materials presented on Figure 1 within the Somerset Street Right-of-Way.  The 
Applicant shall update the plans depicting the proposed improvements to the 
Somerset Right-of-Way to reflect the concepts presented on Figure 1 as part of 
their final plan, to be submitted for Public Services review and approval prior to 
issuance of a building permit.  Prior to approval of the final grading plan, the City 
shall make such plans available to abutters for their review and comment, and the 
applicant shall work together with the City and abutters to coordinate reasonable 
resolutions to any outstanding details of the street interface with abutting 
property. 

 
15. The following note shall be amended to read on all final plans: “midtown HAS 

BEEN DESIGNED TO REFLECT THE PROPOSED RAISING AT SOMERSET 
STREET BASED ON CITY GUIDANCE.  SOMERSET STREET DESIGN 
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AND IMPROVEMENT CONSTRUCTION SHALL BE COMPLETED IN 
ACCORDANCE WITH THE COST SHARING ARRANGEMENT EMBODIED 
IN EXHIBIT C TO 2nd AMENDMENT TO PURCHASE AND SALE 
AGREEMENT, DATED OCTOBER 14, 2014, FOR THIS WORK”.   

 
16. That the site plan shall be revised depicting all areas of the Bayside Trail as 

having a minimum width of 16 feet.  
 
17. Applicant shall be responsible for all costs associated with the repair or 

reconstruction of the Bayside Trail where damaged or disturbed by applicant 
construction activity associated with the project. If the plans submitted show 
changes to the trail grading that are not identified as being completed by others, 
the applicant is responsible for the costs of those changes. 

 
18. The applicant shall submit examples of other development projects undertaken by 

the applicant to confirm technical capacity to meet the standards of the 
subdivision ordinance for Planning Authority review and approval..  

 
19. The Subdivision Plans and Recording Plat shall be  subject to review and 

approval of the Planning Authority, Corporation Counsel, and Department of 
Public Services,  including  but not limited to the following: 

 
i. Detailed references to labeling of easements, content and dimensions of 

easements, temporary construction easements, subdivision notes, 
maintenance and repair responsibilities, ownership of all improvements,  
and other relevant conditions; 

ii. The DPS comments submitted on the Amended Subdivision /Recording 
Plat, dated April 10, 2013 must be met and the plan shall be stamped by a 
registered land surveyor. 

iii. The applicant shall submit a deed for the proposed four foot widening of 
Somerset Street and the recording plat shall be revised to show the 
widening on the plat. 

iv. All relevant plans and documents cited in notes shall be recorded.  
v. The Subdivision Plat shall be revised to show property pins to be set at all 

locations to define the applicant’s property.  
 

20. In the event that the elevation of Somerset Street is raised east of Pearl Street, the 
applicant or successor shall be responsible for removing ramps, steps and other 
impediments in providing a continuous at-grade pedestrian access along the front 
of midtown One.  Applicant or successor shall also be responsible for installing 
new streetscape materials and amenities that achieves a continuous at-grade 
sidewalk with review and approval by the Planning Authority.  The applicant or 
its successor shall also be responsible for sidewalk and related improvements 
within their property line along Pearl Street extension should Pearl Street 
extension be reconstructed in the future.  
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E. LEVEL III SITE PLAN REVIEW 
 
On the basis of the application (2014-203), plans, reports, and other information submitted by the 
applicant, findings and recommendations contained in Planning Board Report for application 
2014-203 relevant to the Site Plan Ordinance, the MaineDEP Chapter 500 Stormwater 
Management Standards relative to Site Location of Development, the delegated review of the 
Site Location of Development Application, and other regulations, as well as the Planning Board 
deliberations and the testimony presented at the Planning Board hearings,  the Planning Board 
finds the following: 
 
That the plan is in conformance with the site plan standards of the Land Use Code, Site Location 
of Development review and DEP Stormwater Permit, and therefore voted 6 to 0 (Eaton recused) 
to approve the site plan, subject to the following conditions of approval to be met prior to the 
issuance of a building permit unless otherwise stated: 

 
a)  Transportation Standards 

 
1. The applicant shall provide a detailed Construction Management Plan as a 

condition of approval.  The plan shall be submitted for review and approval by 
Public Services prior to issuance of any City permit. 

 
2. The configuration of the sidewalk with the indented parking area in front 

of Midtown 4 will degrade the pedestrian environment along the section of 
sidewalk. A re-design of this Elm Street frontage is required to comply with the 
B-7 Design Principles and Standards.  Therefore, the on-street parking bay shall 
be shifted to the south so that it does not constrain the sidewalk in front of 
building Four.  In addition, the sidewalk and curbing must be implemented in a 
manner that will match an MDOT approved, City plan to modify Elm Street to 
eliminate that narrow sidewalk at the corner of the Trader Joe’s Building. 

 
3. The final plans shall be updated for review and approval by Public Services to 

address the Technical Manual standards for ADA compliance and meet the 
streetscape design and pedestrian accessibility standards as described by the B-7 
Design Principles and Standards as follows: 

 
i. The ramp and landing system on the NE corner of Elm Street – Somerset 

Street must be revised to achieve ADA compliance and to provide quality 
pedestrian street crossings and a quality pedestrian environment along Elm 
Street and Somerset Street. The new configuration is to be reviewed and 
approved by the Traffic Engineer and Planning Authority; 

ii. An updated ADA-compliant accessible pedestrian route graphic 
(previously C-2.0B) shall be prepared for review and approval.  The 
earlier version (October 2014) relies heavily on the building frontage zone 
immediately adjacent to all of the buildings.  Assurances shall be provided 
that no intrusions will restrict the accessibility of this route by the 
retail/commercial uses within (no outdoor seating, etc);  
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iii. The section of sidewalk along Elm Street between Midtown 3 and 
Midtown 4 does not provide a direct accessible pedestrian route (as 
depicted on Sheet C-2.0B) along Elm Street – the applicant shall provide 
an updated C-2.0B to show revised pedestrian access routes based on the 
reconfigured sidewalks and ramps on Somerset Street;  

iv. The configuration of several curb ramps shall be revised for review and 
approval, so the ramps are aligned to be perpendicular to the flush curb 
portion of the ramp; and  

v. Portions of the accessible pedestrian route depicted on C-2.0B are not 
ADA-compliant due to reliance on crossing the flare of a curb ramp and 
the final plans shall be revised for review and approval – the applicant 
shall provide an updated C-2.0B to show revised pedestrian access routes 
based on the reconfigured sidewalks and ramps on Somerset Street. 

 
4. Required easements for pedestrian public access along the ADA – compliant 

accessible pedestrian routes located on private property shall be provided for 
review and approval by Corporation Counsel. 

 
5. The curb extension on the north side of Somerset Street near the Mews must be 

extended to the beginning of the nearest on-street parking space along Somerset 
Street. 

 
6. The applicant shall adjust the final plans to address the pedestrian routings along 

Chestnut Street and that the path of accessibility shall not include the ramp 
features at the Bayside Trail on Chestnut Street for review and approval by the 
Traffic Engineer and Planning Authority. 

 
7. The final design of the sidewalk on the south side of Somerset Street shall be 

submitted for review and approval by the Planning Authority. 
 
8. The applicant shall provide the specific design details for the pedestrian facility 

infrastructure for all routings and compliant cross slopes, including driveway 
aprons for review and approval.  

 
9. An in-line Transit Stop on Somerset Street is required and coordination with 

METRO is required to finalize details for the bus shelter. The proposed bus stop 
location does not provide the required ADA-compliant bus stop landing area 
(5’x8’) nor does the bus stop directly connect to the ADA-compliant pedestrian 
access route at this location (per drawing C-2.0B).  The final plans must address 
ADA compliance and the applicant must confirm that METRO has reviewed and 
approved the location. 

 
10. The applicant shall provide a parking demand and supply analysis that 

demonstrates the adequacy of the proposed parking garage for the entire project as 
part of the TDM to be reviewed and approved by the Traffic Engineer and the 
Planning Authority.   
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11. The final plans shall be revised to provide the following: 

  
i. Adequate spacing between the racks or with adequate spacing from the 

street or other structures, defined as spacing of 36” (min.) on center 
between bike hitches that are parallel to each other; spacing of 72” (min) 
on center between bike hitches that are in line with each other; separation 
of 30” (min.) on center between a bike hitch mounted parallel to a 
structure, wall or building; 48” (min.) on center between a bike rack 
mounted perpendicular to a structure, wall or building. 

 
ii. The selected bike racks (shown on Sheet L4.0, the Olympia Rack) do not 

meet the Technical Manual standard for installation within the public right 
of way. These racks should be replaced with either the Bike Hitch or 
Downtown rack; and 

 
iii. A detailed layout of the bicycle parking with the parking garage should be 

provided to ensure the functionality and accessibility to the clusters of 8 
bike racks, with 2 clusters per level. It does not appear that the racks will 
be fully accessible when cars are parked immediately adjacent to the 
clusters. 

 
12. The TDM Plan shall be finalized for review and approval by the Traffic Engineer 

and the Planning Authority. Portland Trails and METRO shall be provided the 
opportunity to comment on the TDM prior to approval. An annual monitoring 
program is required for the TDM with reports provided to the City and pursuant to 
which other strategies will be reviewed on an annual basis.  

 
13. The Applicant shall be responsible for the maintenance and repair of all stairways, 

landings and retaining walls required by the development located within the 
public right-of-way along Midtown’s street frontage and shall secure a license 
from the City Council for these improvements, which shall be recorded at the 
registry of deeds.   This responsibility shall be noted on the both the subdivision 
plat and the site plan. 

 
14. That the site plan shall be revised depicting all areas of the Bayside Trail as 

having a minimum width of 16 feet. 
 
15. Applicant shall be responsible for all costs associated with the repair or 

reconstruction of the Bayside Trail where damaged or disturbed by applicant 
construction associated with the project. 
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b)  Environmental Quality Standards 

 
1. A final landscape plan shall be submitted that makes the following changes to the 
 last plan submitted.: 

i. Show all tree save areas, protection areas and protection measures, 
including physical barriers/protective fencing  during construction.  No  
construction equipment or storage shall take place near root zones. 

ii. Specify that the landscape contractor shall properly prepare trees to be 
relocated to be made available to the city of Portland for reuse.  Such 
preparation includes digging and preparing the rootball with “balled and 
burlap” standard.  Trees shall be cared for on-site as needed for an agreed 
upon period of time, which includes watering and site protection in a safe 
location.  

iii. All plant material shall meet the size and species requirements of the 
arboricultural standards of Portland’s Technical Manual, with the 
exception that some Dog Woods may be included in the tree mix; 

iv. The raised granite planter for the street trees should change from saw-cut 
to “Thermal Top”. 

v. Landscape plant sizes shall be 5 gallon for shrubs; green vines and 
perennials shall be a minimum 3 gallon size. 

vi. The 26 Pagoda Dogwood trees on the trail side of Midtown Three should 
be upgraded to a larger tree species such as Yellow Birch, River Birch, 
Red Maple, or Swamp Oak and planted in fewer numbers, in groves if 
feasible. 

 
2. The Applicant’s submittal is in conformance with the requirements of the City’s 

Stormwater Management Standards and the MaineDEP Chapter 500 Stormwater 
Management Standards relative to Site Location of Development, including the 
Basic and General Standards. All stormwater infrastructure designed to provide 
water quality treatment to meet the General Standards, including infrastructure 
proposed in the public right-of-way, shall be privately maintained as stated in the 
notes on the recording plat and subject to the following conditions: 

 
i. The developer/contractor/subcontractor must comply with conditions of 

the construction stormwater management plan and sediment and erosion 
control plan based on City standards and state guidelines; 

ii. The owner/operator of the approved stormwater management system and 
all assignsshall comply with the conditions of Chapter 32 Stormwater 
including Article III, Post Construction Stormwater Management, which 
specifies the annual inspections and reporting requirements; 

iii. A maintenance agreement for the stormwater drainage system, as attached, 
or in substantially the same form with any changes to be approved by 
Corporation Counsel, shall be submitted and signed prior to the issuance 
of a building permit with a copy to the Department of Public Services; and  



 

 17 

iv. Applicant shall secure a license from the City Council for the installation 
of stormwater quality treatment units within public rights-of-way. 

 
3. The proposed development will require filing a notice of intent to comply with the 

Maine Construction General Permit with the MaineDEP; a copy of this notice 
shall be submitted to the City upon filing with MaineDEP for the project record. 

 
4. The Applicant shall continue to coordinate their design with all impacted utility 

providers, including but not limited to the Portland Water District, Unitil, Central 
Maine Power, Fairpoint, and Time Warner Cable, to ensure that the design meets 
applicable standards and to meet specific conditions and requests made by each 
utility.      The location of all exterior utility and gas meters shall be reviewed and 
approved by the Planning Authority and City Arborist. 

 
5. For the areas behind midtown One and midtown Two, from Bayside Trail STA 

6+50 to STA 12+50 (refer to sheets C-3.0 and C-7.12), the face of the retaining 
wall and fence are proposed primarily on the property line between City of 
Portland (Bayside Trail) property and the parcels located north of the Bayside 
Trail. Temporary construction agreements shall be obtained by the Applicant 
from the adjacent property owner(s) to complete the work as proposed. 

 
6. The City has agreed to design and fund the installation of the 24” storm drain pipe 

in Elm Street from Somerset Street to the existing 24” pipe in Elm Street. This 
extension of 24”pipe shall be constructed by the applicant in the course of project 
development , at City cost, with the City billed directly by contractor if 
permissible under applicable procurement policies, otherwise to reimburse 
applicant directly and within a reasonable time following payment requisition.   

 
7. The Applicant has submitted Figure 1, Somerset Street Schematic Maintain 18” of 

Freeboard Adjacent to Noyes Building, rev. dated January 26, 2015.  The civil 
engineering plans do not currently reflect the layout, grading, drainage, and 
materials presented on Figure 1 within the Somerset Street Right-of-Way.  The 
Applicant shall update the plans depicting the proposed improvements to the 
Somerset Right-of-Way to reflect the concepts presented on Figure 1 as part of 
their final plan, to be submitted for review and approval by Public Services prior 
to issuance of a building permit.  Prior to approval of the final grading plan, the 
City shall make such plans available to abutters for their review and comment, 
and the applicant shall work together with the City and abutters to coordinate 
reasonable resolutions to any outstanding details of the street interface with 
abutting property.  

 
8. The following note shall be  amended to read on all final plans: “midtown HAS 

BEEN DESIGNED TO REFLECT THE PROPOSED RAISING AT SOMERSET 
STREET BASED ON CITY GUIDANCE.  SOMERSET STREET DESIGN 
AND IMPROVEMENT CONSTRUCTION SHALL BE COMPLETED IN 
ACCORDANCE WITH THE COST SHARING ARRANGEMENT EMBODIED 
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IN EXHIBIT C TO 2nd AMENDMENT TO PURCHASE AND SALE 
AGREEMENT, DATED OCTOBER 14, 2014, FOR THIS WORK ”.   

 
c) Public Infrastructure and Community Safety Standards 

i. The final location of the hydrant to be relocated along Lancaster street 
shall be reviewed and approved by the Fire Department. 

 
ii. A Dumpster is proposed to be placed inside of Midtown Three for the 

trash holding area. Although this building will be provided with a full 
sprinkler system, a two hour separation between this space and the 
remainder of the building shall be required. 

 
iii. The new proposed curb cut and access off Elm Street to the small side of 

Midtown Four must be a minimum of 16’ wide for fire access.  The final 
plans shall be revised showing the required signage and striping on the 
driveway indicating Fire Lane NO PARKING for review and approval.  

 
iv. During construction, the Fire Department requires the following: 

i. Per NFPA 1, 16.3.4, Access for firefighting equipment. 
ii. Per NFPA1,16.4.3, Fire Protection during construction. (Water 

supply ) 
iii. Per NFPA 16.4.3.3.2, Standpipe Installations in Buildings under 

construction. 
iv. Per NFPA   16.7.1.6, Fire Extinguishers 
v. Per NFPA 16.7.2, Fuel Systems. 
 

 v. The Applicant must continue to coordinate their design with all impacted 
 utility providers to ensure that the design meets applicable standards and 
 to meet specific conditions and requests made by each utility.  The 
 location of all exterior utility and gas meters shall be reviewed and 
 approved by the Planning Authority and City Arborist.  

 
d)   Site Design Standards 

 
1. The lighting plan with the photometrics shall be subject to the Planning 

Authority’s review and approval.  
 
2. Signage shall meet zoning ordinance requirements and the overall signage plan 

shall be subject to the Planning Authority’s review and approval.  
 
3. References to snow storage within the Bayside Trail Corridor shall be removed 

from all plans and the final management of snow storage submitted for review 
and approval by the Planning Authority. 

 
4. The location of all exterior utility and gas meters shall be reviewed and approved 

by the Planning Authority and City Arborist.  
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5. Applicant shall submit catalog cut and or samples of exterior materials used for 

the retaining walls and stairs for Planning Staff review and approval. 
 
6. The proposed development is consistent with the B-7 Design Standards subject to 

the following conditions of approval:  
 

i. The mid-block  permeability plan is subject to the following conditions of 
approval: 
 

 a. Clear posting that the public is welcome to travel through  the 
 space during normal business hours shall be provided, 
b. That a plan for public access through the first floor of Midtown 

Three during normal business hours (which are assumed will 
approximate 9am-5pm daily but must by necessity be allowed to 
fluctuate in accordance with particular tenant arrangements, 
holiday schedules, and other commercially reasonable variables), 
including a fully ADA accessible route with functioning access 
doors on both the Somerset Street side and, when berm removal 
and resultant conditions permit, the Bayside Trail side of Midtown 
Three, shall be submitted for Planning Authority review and 
approval prior to issuance of an occupancy permit for the first 
floor of Midtown Three. 

c. That the City and Federated shall work together to resolve the 
costs and responsibilities for utilization of contaminated berm 
soils as fill under the project buildings to the extent feasible or, to 
the extent required, at City expense the removal of such soils and 
establishment of post development grades; and for landscape, 
surface treatments and access ways between the northerly façade 
of Midtown Three and the Bayside Trail. Plans for this area shall 
be determined collaboratively with the Planning Authority and, to 
the extent it is necessary, approval shall not be unreasonably 
withheld. 

                
ii. The massing and building articulation Standards E-3 and E-4 are subject 

to the following condition of approval: 
 

a. That Midtown Three revised architectural elevations and 
renderings shall be submitted for Planning Board review and 
approval to address the large expanse of  undiffentiated façade, to 
break up the monolithic run of façade and rooftop, and to create  a 
human scale of the building at street level.                
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iii. Standard B-4: Sidewalks and Crosswalks: The accessible route shall meet 

the Technical Manual standards for ADA-compliance and the streetscape 
design and pedestrian accessibility standards as described by the B-7 
Design Principles and Standards be resolved to the satisfaction of the 
Planning Authority. 

 
iv. Standard B-10: Encroachments: The accessible route shall meet the 

Technical Manual standards for ADA-compliance and the streetscape 
design and pedestrian accessibility standards as described by the B-7 
Design Principles and Standards be resolved to the satisfaction of the 
Planning Authority. 

 
v. Standard C-7: Bike Racks: A detailed layout for bicycle parking within 

the parking garage shall be provided that ensures functionality and 
accessibility that meets the Technical Manual Standards to the satisfaction 
of the Planning Authority.   

 
vi. Standard D-4: Pedestrian Amenities 2. Bus Shelters:  Bus stop 

location and level of ADA-compliance shall be resolved to meet the 
Technical Manual Standards to the satisfaction of the Planning Authority. 

 
vii. Standard D-5: Public Art and other special features: The treatment of any 

building location shown to potentially host public art should be subject to 
approval of the Planning Authority and, as the rest of the ground level, be 
completed in materials on the “predominant materials” list in Standard E-
12.   

 
viii. Standard E-12: Materials: Final storefront design shall be subject to 

approval of the Planning Authority and, as the rest of the ground level, be 
completed in materials on the “predominant materials” list in Standard E-
12. 

 
                         ix.       Prior to receiving a building permit, the applicant shall submit a final set    
                                    of elevations and site plans dated March 3, 2015 or a later date that shall   
                                    removal any scriveners errors and incorporate any changes made in the     
                                    plans between the initial submission and Planning Board approval. 
 
The approval is based on the submitted plans and the findings related to site plan and subdivision 
review standards as contained in Planning Report for application #2014-203 which is attached. 
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STANDARD CONDITIONS OF APPROVAL 
Please note the following standard conditions of approval and requirements for all approved site 
plans: 
 
1. Subdivision Recording Plat  A revised recording plat listing all conditions of 

subdivision approval must be submitted for review and signature prior to the issuance of 
a performance guarantee.  The performance guarantee must be issued prior to the release 
of the recording plat for recording at the Cumberland County Registry of Deeds. 

2. Subdivision Waivers  Pursuant to 30-A MRSA section 4406(B)(1), any waiver must be 
specified on the subdivision plan or outlined in a notice and the plan or notice must be 
recorded in the Cumberland County Registry of Deeds within 90 days of the final 
subdivision approval).   

 
3. Develop Site According to Plan The site shall be developed and maintained as depicted 

on the site plan and in the written submission of the applicant. Modification of any 
approved site plan or alteration of a parcel which was the subject of site plan approval 
after May 20, 1974, shall require the prior approval of a revised site plan by the Planning 
Board or the Planning Authority pursuant to the terms of Chapter 14, Land Use, of the 
Portland City Code.  

 
4. Separate Building Permits Are Required This approval does not constitute approval of 

building plans, which must be reviewed and approved by the City of Portland’s 
Inspection Division.   

 
5. Site Plan Expiration The site plan approval will be deemed to have expired unless work 

has commenced within one (1) year of the approval or within a time period up to three  
(3) years from the approval date as agreed upon in writing by the City and the applicant.  
Requests to extend approvals must be received before the one (1) year expiration date.   

 
6. Subdivision Plan Expiration The subdivision approval is valid for up to three years 

from the date of Planning Board approval.   
 
7. Performance Guarantee and Inspection Fees A performance guarantee covering the 

site improvements as well as an inspection fee payment of 2.0% of the guarantee amount 
and seven (7) final sets of plans must be submitted to and approved by the Planning 
Division and Public Services Department prior to the release of a subdivision plat for 
recording at the Cumberland County of Deeds, and prior to the release of a building 
permit, street opening permit or certificate of occupancy for site plans.  If you need to 
make any modifications to the approved plans, you must submit a revised site plan 
application for staff review and approval.   

 
8. Defect Guarantee A defect guarantee, consisting of 10% of the performance guarantee, 

must be posted before the performance guarantee will be released. 
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9. Preconstruction Meeting  Prior to the release of a building permit or site construction, a 
pre-construction meeting shall be held at the project site.  This meeting will be held with 
the contractor, Development Review Coordinator, Public Service's representative and 
owner to review the construction schedule and critical aspects of the site work.  At that 
time, the Development Review Coordinator will confirm that the contractor is working 
from the approved site plan.  The site/building contractor shall provide three (3) copies of 
a detailed construction schedule to the attending City representatives.  It shall be the 
contractor's responsibility to arrange a mutually agreeable time for the pre-construction 
meeting.  

 
10. Department of Public Services Permits If work will occur within the public right-of-

way such as utilities, curb, sidewalk and driveway construction, a street opening 
permit(s) is required for your site.  Please contact Carol Merritt at 874-8300, ext. 8828.  
(Only excavators licensed by the City of Portland are eligible.) 

 
11. As-Built Final Plans Final sets of as-built plans shall be submitted digitally to the 

Planning Division, on a CD or DVD, in AutoCAD format (*,dwg), release AutoCAD 
2005 or greater. 

 
12. Mylar Copies Mylar copies of the as-built drawings for the public streets and other 

public infrastructure in the subdivision must be submitted to the Public Services Dept. 
prior to the issuance of a certificate of occupancy. 
 

The Development Review Coordinator must be notified five (5) working days prior to date 
required for final site inspection.  The Development Review Coordinator can be reached at the 
Planning Division at (207) 874-8632.  All site plan requirements must be completed and 
approved by the Development Review Coordinator prior to issuance of a Certificate of 
Occupancy.  Please schedule any property closing with these requirements in mind. 

If there are any questions, please contact Richard Knowland  at (207) 874-8725. 

Sincerely, 

 

Stuart O’Brien, Chair 
Portland Planning Board 
 

Attachments: 

1. Planning Board Report – with Staff Memos 
2 City Code, Chapter 32  
3. Sample Stormwater Maintenance Agreement  
4. Performance Guarantee Packet  
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I. INTRODUCTION 
 
A public hearing has been scheduled to consider a proposed mixed use development on the 
former Bayside rail yard property in the vicinity of Somerset Street, Chestnut Street and Elm 
Street. The project is called Midtown. The application name has recently been changed from The 
Federated Companies to FEDEQ DV001, LLC. 
 
The previously scheduled February 3, 2015 public hearing was postponed at the applicant’s 
request. 
 
Table of Contents 
A Table of Contents for this report is shown below: 
 

I. Introduction 
II. Project Data 
III. Background 
IV. Development Scheme 
V. Staff Review Introduction 
VI. Subdivision Review (amending subdivision) 
VII. Conditional Use Review (parking garage) 
VIII. Technical and Design Waiver Review 
IX. B-7 Design Principles and Standards Waiver Review 
X. Site Plan Review (site location of development law and traffic movement permit) 
XI. B-7 Design Principles and Standards 
XII. Motions For The Board To Consider 
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Updated Submissions from January 13, 2015 to January 26, 2015 
Updated submissions received from  the applicant since  Board’s January 13, 2015 workshop 
includes the following material: 
 

o Traffic Impact Study Supplement (and other Supplemental Traffic Information (received 
Jan 17, 2015 with later updates)…See  Exhibit 9a 

o Applicant Responses to Staff Comments (dated and received Jan. 21, 2015)…See 
Attachment C 

o Partial Updated Site Plans (dated and received Jan. 21, 2015)…See Attachment Plans and  
Attachment C-E  for status of completed plan sheets. 

o Updated Somerset Street Cross Section (updated Jan. 26, 2015)…See Attachment Civil 
Plans C-15. 

 
Updated Submissions from February 3, 2015 to Present 
On February 20, 2015 applicant submitted a cover letter describing certain minor changes to the 
architectural plans and a response to staff comments on parking garage circulation issues. See 
Attachment CC.  The most significant change to the  architectural plans is a reduction of EIFS  
material for Midtown Three from 60% to 39% with metal siding (43%) and windows (18%) 
constituting the remainder of façade materials above the first floor. The architectural plan sheets 
reflect the name of the new project architect, THA Architects, LLC of Stratham, NH. See  
Architectural Plans starting on sheet 1-A101.  Please refer to memorandum from Caitlin 
Cameron, Summary of Midtown Design Changes, Attachment 13. 
 
Present Midtown Application 
As the Board will recall, The Federated Companies midtown proposal received a number of 
Planning Board development approvals on January 14, 2014. Subsequently, a law suit 
challenging these approvals was filed and a settlement has been reached between Federated and 
the plaintiff, which has resulted in significant changes to the development plan that are reflected 
in the new proposal. 
 
The new application reduces the maximum residential height from 165 to 72 feet. The overall 
number of residential units has been reduced from 650 units to 445 units. The building footprints 
are virtually the same as were presented in the Master Plan and Phase I subdivision and site plan. 
The 700 space parking garage will add another level, bringing the total number of spaces to 801 
spaces. The 400 space parking deck west of Chestnut Street has been eliminated. Retail remains 
a first floor use in all the buildings. 
 
Rather than three development phases all construction takes place in one phase thus the applicant 
no longer seeks a Master Development Plan approval. Phase one was the only section of the 
development that received site plan and subdivision approval. 

Federated is not seeking an amendment to their original approval rather they are filing a 
new application (and related submissions) therefore the new submission must be reviewed 
in its entirety with all of the applicable ordinance review standards. This preserves their 
existing approval status for Phase I intact for the January, 2014 plan until the new plan is 
approved and replaces the prior plan. 
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The present application identifies four buildings: Midtown One (residential building by Pearl 
Street); Midtown Two (parking garage); Midtown Three (residential buildings between Chestnut 
and Elm) and Midtown Four (residential building behind Trader Joes) 
 
Development Reviews 

A comparison of the Board’s January 14, 2014 approvals with the current submission is shown 
below. Two less approvals are required this round since the applicant no longer seeks a master 
development plan approval and  a  conditional use review  for height is not necessary since all 
buildings are under 125 feet. 
  
P.B.  Jan. 14, 2014 Approval Current Submission 
Master Development Plan (all phases)                        Applicant no longer seeking a Master 

Development Plan 
Amend 2008 Subdivision Recording Plat                   Amends the previously amended 

Subdivision      
Conditional Use  
     Height exceeding 125 feet 
Parking Garage 

 
N.A., height less than 125 feet 
Yes 

Technical and Design Waivers 
      (requested waivers for all phases) 

Waivers requested 

B-7 Design Principles and Standards Waivers 
     (requested waivers for all phases) 

Waivers requested 

Subdivision (phase one only) Covers entire site/project 
Site Plan (phase one only) Covers entire site/project 
 Site Location of Development Law (Phase one) Covers entire site/project 
Traffic Movement Permit (all three phases) Covers entire site/project 
B-7 Design Principles and Standards  

     (phase one except for granted waivers) 
Covers entire site/project 

 
Notice 
Notice has been sent to 76 area property owners and individuals on the interested parties list.  
Notice was printed in the February 23, 2015 and February 24, 2015 editions of the Portland 
Press Herald.   
 
Planning Board Process 
The Planning Board held workshops on the Midtown development on November 12, 2014, 
December 9, 2014 and January 13, 2014. The initial application was submitted October 17, 2014. 
A public hearing originally scheduled for February 3, 2015 was postponed at the request of the 
applicant. 

 
Neighborhood Meeting 
The applicant held a neighborhood meeting on November 13, 2014.  Further information on the 
meeting is shown on Attachment A, Exhibit 1. 
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II. PROJECT DATA 
 
Zoning:   B-7 Mixed Development District 
 
Land Area:   3.49 acres 
 
Existing Use:   Vacant land plus a former scrap metal site 
 
 
P.B. January 14, 2014 Approval                                            Current Submission 
Proposed Uses:     

Housing 
 Phase One  (up to 235 units)                      445 units (total)      
             All Phases   (650 to 850 units)                    120 studios 
                                                                                                              30 1BR   
                                                                                                            195 2BR 
                                                                                                            
Retail  
 Phase One  (43,617 sf)                                91,500 sf (total) 
             All Phases (100,000 sf) 
 
Parking Garage  
              Phase One  (700 spaces)                           801 spaces (in one 
                                                                                                                             garage)                       
              Phase Two (400 spaces) 

 
Buildings:     5 residential                                4 residential  
                      1 parking garage                         1 parking garage  
                                                plus parking in res. bldg.  
                                                                                                                                                                                                         
 
Building Height:    
            Tallest residential building    165 feet                          72 feet 
 Parking garage                          85 feet                                      92 feet 
                              
Impervious Area:      
             Entire site                    151,769 sf                           150,000 sf plus     
                                  
Building Footprint                 124,570 sf                             121,400 sf            
                                     
Building Floor Area            1,161,950 sf                          750,200 sf 
 
Parking Spaces:       1,100 spaces                         801 spaces 
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Bicycle Spaces:         44 spaces on street/trail        192 spaces - 
     154 internal bike room  parking garage  
 
Estimated Project Cost:      $150 to $160 million          $85 million 
                                               $ 45 to $50 million (phase one) 
 
 
Subdivision:    Total Land Area   6.2 acres                     
                          Existing Lots     9 
                          Proposed Lots    4 (plus 2 for Bayside  
                                                                      Trail)    

III. BACKGROUND 
 
Prior Planning Board Reviews 
On November 8, 2012, Federated submitted an application for various B-7 zoning and site plan 
amendments to facilitate the development project. The Planning Board initially held a workshop 
on November 27, 2012 to consider the amendments followed by four other workshops with two 
public hearing hearings held on March 13 and March 21, 2013. The City Council enacted the 
amendments on April 22, 2013. 
 
Federated submitted a development application on May 7, 2013 and an initial workshop was 
scheduled on May 28, 2013. Subsequently five  other workshops were scheduled to review and 
discuss development review issues. Two public hearings were held with the last one on January 
14, 2014 resulting in development approval for phase one and a master plan approval for all 
phases (up to 850 dwelling units, 1100 parking garage spaces with building floor space 
exceeding one million SF.) Development was subsequently delayed by litigation which has 
resulted in the present development application. 
 
Bayside Planning and Parcel History 
Midtown takes place in the context of the City’s ongoing efforts to implement A New Vision For 
Bayside (also referred to as the Bayside Plan), which has served as the policy document for 
revitalizing Bayside and was adopted by the City Council as an element of the City’s 
comprehensive plan in 2000. To summarize the plan, Bayside is viewed as a dense mixed use 
urban district with an emphasis on housing, economic development opportunities, a walkable 
pedestrian environment, transit oriented development and trail/open space (Bayside Trail). The 
plan envisions a total build out of 940 housing units, 950,000 sq. ft. of open space and 230,000 
of retail space. An excerpt of the Bayside Plan is shown as Attachment 1. 
 
A key recommendation of the Bayside Plan was acquisition of the Bayside railroad property 
which the City accomplished in 2001. The railroad property includes a rail corridor from 
Tukey’s Bridge to Forest Avenue and a much wider 7 acre (rail yard) parcel between Franklin 
Street and Elm Street. The City’s goal in purchasing this property was to (1) establish a 
bicycle/pedestrian trail through Bayside linking the Eastern Prom Trail to Deering Oaks and (2) 
create development lots within the Bayside rail yard.  The Bayside Plan also proposed relocation 
of the NEMR and E. Perry scrapyards.  In 2009 the City was able to acquire the NEMR 
scrapyard and relocate their operations to Riverside Street. 
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In 2008 the City received Planning Board approval for a subdivision plan that divided the City’s 
landholdings within the rail yard into 8 developments lots and 2 open space lots for the Bayside 
Trail.  Note the City acquired the NEMR scrap yard (also known as the Finkleman or Schnitzer 
property) which was incorporated into the subdivision. 

The subdivision plan was designed within the context of a rail yard master plan which was 
developed for the site in 2006. The plan indicates development parcels along Somerset Street 
with trail/open space occupying the interior of the rail yard which is reflected on the approved 
subdivision plan. The land area of the trail/open space between Elm and Franklin Street totals 
3.24 acres. The master plan was developed in conjunction with the Bayside Trail/Open Space 
Committee.  

In 2006, in conjunction with a HUD funding program of approximately $12 million in Section 
108 loans, and Brownfield Economic Development Initiative (BEDI) grants, the City proposed a 
700 space parking garage on the site of the NEMR scrap yard to help spur redevelopment of the 
rail yard and other nearby properties. The parking garage received Planning Board site plan 
approval but the project was never built because of cost considerations. 

In 2008 the City entered into a purchase and sales agreement with Maine Health (Bayco) to 
redevelop the rail yard lots west of Chestnut Street (lots 1, 2 and 3). Maine Health proposed a 
98,000 sq. ft. office building, a 700 space parking garage and future development of the 
remaining lots.  Although the project received Planning Board site plan approval, the 
development did not move forward. 

After receiving Planning Board approval, the City initiated construction of the Bayside Trail in 
the Fall of 2009 from Tukey’s Bridge through the rail yard to Elm Street. The trail utilized the 
footprint of the trail/open spaces lots denoted in the 2006 subdivision plan. Construction 
continued into the following year and the trail was completed in the summer of 2010. 

Following extensive negotiations, the City and Federated entered into a purchase and sales 
agreement for the rail yard subdivision development parcels.  

 IV. DEVELOPMENT SCHEME 
 

A. Development Program  
 

The new Midtown proposal has been downsized from the previously approved master plan in 
terms of dwelling units (650 units to 445 units), maximum residential building height (165 feet to 
72 feet) and parking garage spaces (1100 spaces to 800 spaces). Total building square footage 
has been reduced to 750,200 sf.  
 
First floor retail is proposed in all of the residential buildings as well as the parking garage. 
Rather than three phases, the development will be constructed in one. Individual building 
footprints are virtually identical to the previous plan. The only section of Midtown previously 
receiving site plan and subdivision approval was the Chestnut Street to Pearl Street block. The 
entire site did receive a Master Development Plan approval but in the new application the 
developer is not seeking this approval. 
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The new application identifies four buildings: Midtown One (residential building by Pearl 
Street); Midtown Two (parking garage); Midtown Three (residential buildings between Somerset 
and Elm) and Midtown Four (residential building behind Trader Joes) 
 
A. Chestnut Street to Pearl Extension Street Block 
 
From a building layout perspective this section of the development appears identical to the 
original plan. A residential building and a parking garage are proposed in this block. In the 
original proposal up to 235 dwellings were proposed in Midtown One. 
 
 1. Midtown One 

Residential Building - The residential building is located on the corner of Somerset Street 
and the projected footprint of Pearl Street extension. The building mass has been 
configured in a L-shape to avoid a large rectangle cube. The residential building is 
setback 10 feet from Somerset Street while the parking garage is proposed at the street 
line. A pedestrian access (mews) 30 feet wide has been sited between the parking garage 
and the residential building which provides a trail connection from Somerset Street. A 
plaza or court yard is proposed between the building and the Bayside Trail. Both spaces 
are privately owned but with public access. 
 
Eighty residential units are proposed with 15 studio apartments, 40 one bedroom 
apartments and 25 two bedroom apartments. Net retail space is 7,500 SF. Gross building 
area is 90,600 SF. 
 
There will be retail doors along Somerset Street. Rather than 15 stories (165 feet), the 
residential building will be 6 stories (72 feet) with retail on the first floor and 5 residential 
floors above.  
 
The applicant is using the projected footprint of Pearl Street extension as a driveway for 
the residential building.  The primary public pedestrian entrance to the residential 
building is along Pearl Street extension at the far end of the building where a drop off 
area has been created by the entrance. 

 
 2. Midtown Two 

Parking Garage - The second building in this block is the parking garage (labeled 
Midtown Two) which occupies the space between the mews and Chestnut Street. The 
parking garage will be increased in height from 85 feet to 92 feet to accommodate an 
additional level of parking which will increase the parking garage capacity from 705 
spaces to 801. The 400 space parking structure in the Chestnut to Elm block is proposed 
to be eliminated. The parking garage continues to have retail on the first floor (32,000 
SF). The garage is served by a single driveway on the far easterly side of the garage along 
Somerset Street.  
 
The parking garage has 7 levels of parking but has a two story appendage about 10 feet in 
width that provides a retail presence and a stepped back building mass along Chestnut 
Street. The building is 320 feet long. Retail is proposed along the entire frontage of 
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Somerset Street (except for the driveway opening and stair tower) and appears to cover a 
significant percentage of the garage’s Bayside Trail frontage. Total gross building area is 
266,500 SF. 

 
B. Chestnut Street to Elm Street Block 
 
The new Midtown Three and Midtown Four are located in this block. This section previously 
received master development plan review but did not receive subdivision and site plan approval. 
 
Original Proposal - This section (Phase Two) originally included first floor retail with a 400 
space parking garage sandwiched between two residential buildings (projected 320 to 370 
housing units). A Phase Three  building behind Traders Joes on Elm Street was proposed with a 
projected 150 to 180 housing units. All three buildings were proposed in the vicinity of 165 feet 
high. 
 
 1. Midtown Three 

Midtown Three features a one story retail building that extends 430 feet along Somerset 
Street. Mounted on top of the base are two separate five story residential buildings 
containing a total of 260 housing units, one of which is oriented toward Somerset Street 
with the second  oriented toward the Bayside Trail. The two buildings are configured 
with an interior court yard in which 16 units per floor (or 80 units) will have windows 
facing each other across a court yard that measures 18 feet 7 inches wide over a span of 
260 feet. See Attachment Architectural Plans 3-A102.  While there is no zoning 
requirement regarding minimum setbacks within court yards it does raise quality of life 
issues for future residents. For example, the Bayside Village student housing project has 
a similar court yard concept but the interior distance between the two buildings generally 
exceeds 30 feet (up to 50 feet) except for a small pinch point of 15 feet. We have 
suggested that the 430 foot long building profile along Somerset Street be split in two 
buildings which would improve the residential environment, reduce the apparent building 
mass and provide mid-block permeability. The project architect indicates that such a 
change would increase costs.  (See further discussion of this issue in the B-7 Design 
Standards and Subdivision, below). 
 
Unit mix includes 90 one bed room units and 170 two bed room units. Retail space totals 
44,000 SF. Gross building area is 289,000 SF.  

 
 2. Midtown Four 

Midtown Four incorporates a building on Elm Street behind Trader Joes. It is described 
as having first floor retail (8,000 sf) with 5 floors of residential above. The building will 
have 105 studio or loft apartments with a lobby entry facing Elm Street. Applicant is 
proposing to add new parking spaces on Elm Street and creating a new service driveway 
on the Trader Joes side of the building.  
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C.        Bayside Trail 
 
The Midtown proposal requires reorganization of the Bayside Trail between Chestnut 
Street and Pearl Street. A 230 foot section of the Bayside Trail east of Chestnut Street 
will be relocated to accommodate the parking garage. The remainder of the trail also 
shifts to the north resulting in a 5 foot buffer to the DHS (Fore River Company) 
fence/property line. See Attachment Landscape Plans L2.2.  The trail width largely 
remains unchanged at 16 feet but applicant is adding a minimum 7.5 foot wide strip of 
concrete pavers between the parking garage and the trail. Near the mews and residential 
building courtyard area, the modular paver treatment is extended further into trail 
corridor resulting in a visual connection between public and privately owned space. An 
elliptical granite block seating wall provides a further amenity to the area. The trail near 
Pearl Street is shown at 12 feet. That should be increased in width to the desired 16 feet. 
 
The grade of the Bayside Trail will be raised to provide an at-grade access  to the mews 
by  midtown one. Previously identified issues regarding drainage associated with the trail 
re-location and raising the grade have been addressed. 
 
One of the challenges of the Midtown project was finding an appropriate space for the 
transformers for Midtown One and Two since there was no obvious area on site short of 
putting the transformers underground. A number of siting options were reviewed but  
after much consideration an off-site location has been selected adjacent to the Department 
of Human Services parking lot fence near the Bayside Trail and Pearl Street extension. 
While technically on the trail corridor it appears to be best location for the transformers 
in terms of aesthetic issues. The applicant submitted several sketches depicting the 
transformers and a future extension of Pearl Street to Marginal Way to determine if there 
was a significant conflict. A review of these sketches indicates the transformer location is 
compatible with a Pearl Street extension. The transformers will be enclosed in a metal 
ornamental fence. 

 
D. Raising Grade of Somerset Street and Somerset Street Improvements  
 

As discussed in previous workshops the developer plans to elevate Somerset Street so the 
first floor of all Midtown buildings is above the flood hazard elevation of Back Cove. 
The Back Cove flood hazard zone elevation is 10 feet and although the Bayside has a 
similar elevation, it is still classified as outside the 100 year flood hazard area based on 
the latest FEMA issued maps. In the interests of addressing potential sea rise and flood 
hazard concerns in the future, the applicant is proposing a first floor elevation of 12 feet 
for all the buildings.  Since Somerset Street has an existing elevation in the 8 to 10 feet 
range there is a significant grade difference to overcome in providing handicap access 
into the first floor of each building. This grade difference is unlikely to be addressed on 
the site or within the sidewalk area so the City commissioned Haley & Aldrich 
geotechnical consultants to undertake a feasibility study of raising the Somerset Street 
grade to address flooding conditions and accommodate the needed first floor elevation.  
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Filling or raising the grade of Somerset Street has implications regarding utility line 
compaction, street improvements and drainage as well as impacts on surrounding 
properties. Haley & Aldrich concluded that it is feasible to raise the elevation of 
Somerset Street.  A key report recommendation is the use of a special concrete material 
which is much lighter than fill typically used in street construction. This avoids the  
problem of  excessive weight on utility lines when additional fill is added to the street.  
 
Street Cross Section – The applicant revised the Somerset Street cross section which is 
shown as Attachment Civil Plans C-2. The plan addresses the following considerations: 
 
1. The street design follows the geotechnical recommendations referenced in the 

Haley & Aldrich report. See Exhibit 15. 
2. The design accommodates a first floor building elevation of 12 feet while 

providing handicap access into all midtown buildings along Somerset Street.  At 
the extreme ends of the project site near Pearl Street extension and Elm Street) 
where the elevation is lower than remaining sections of Somerset Street, handicap 
landings and steps are required to reach elevation 12. Should Somerset Street be 
raised in the future east of Pearl Street Extension, the stairs and ramps can be 
removed. 

3. The raising of the street grade allows the parking garage to be shifted a few feet 
closer to the street which gives more breathing space for the Bayside Trail 
(minimum 27 feet 7 inches) and provides a 14 foot wide sidewalk along Somerset 
Street in front of the parking garage. Previously an extended parking garage 
setback from Somerset Street was needed to address grade issues 

4. The street design accommodates potential impacts of other abutting properties 
(Oakhurst Dairy truck parking lot and Noyes brick storage building). The Noyes 
storage building wall has no setback and is  located on the street right-of-way 
edge. To elevate Somerset Street the grade along this building must be raised 
several feet. This is not expected to have an adverse impact on the structural 
integrity of the building. 

5. To accomplish on-street parking and an appropriate width sidewalk, the right of 
way width was increased from 50 feet to 54 feet. The additional property for the 
increased right-of-way came from the midtown property.   

 
During the initial review, the Planning Board approved the elevated Somerset Street design from 
Pearl Street to Chestnut Street which paralleled the first phase of the project. The street design 
between Chestnut and Elm proved  more complicated. FST (applicant’s engineer) submitted a 
number of proposals to address drainage and grading concerns expressed by the Noyes family  
who own the brick warehouse between Chestnut and Elm. Mr. Noyes’ primary concern was that 
the new street elevation was higher than the current elevation which he believes increases the 
risk of flooding for his building although the first floor elevation will still be above the adjacent 
grade of the street.     
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The FST design required certain waivers in street design standards (between Chestnut and Elm)  
to address this concern but the City  was not comfortable supporting these waivers during the 
initial review. Although the Pearl to Chestnut street design was approved by the Board, the 
Chestnut to Elm section was left as a condition of approval.  
 
Subsequently the Department of Public Services  met with Planning staff and development 
review consultants to discuss street design waivers for the street adjacent to the Noyes building. 
These discussions  concluded  the City could support certain design exceptions (waivers) for the 
Somerset Street cross section between Chestnut and Elm as stated below: 
 

o Curb reveal of 6 inch (minimum) in lieu of City Standard of 7 inches. Note: Curb reveal 
should be the same height along entire block and on both sides of street to aid in future 
pavement milling and/or overlay projects. 

o Sidewalk cross slope of 0.5% minimum in certain unique locations and 2% maximum in 
lieu of City Standard of 2%; okay for certain  areas to exceed 2% cross slope (up to 4% 
max) so long as there is 5 feet wide accessible route with 2 % maximum cross slope at 
that location. 

o Roadway cross slope of 4% maximum in lieu of City Standard of 2%, should be 
consistent across full width of any travel lane or parking lane (no offset crown or offset 
gutter line; crown should be at road centerline and gutter line should be at curb edge or 
along parking lane edge) 

o The City would consider alternative drainage structures (alternatives from City 
Standards) in the Somerset Street Right-of-Way to accommodate roof drains, building 
access ways, and foundation drainage along the Noyes warehouse building. These 
structures should be designed and proposed by the midtown Applicant in consultation 
with the Noyes family and their engineering/legal counsel. Maintenance of drainage 
structures that are proposed to accommodate the needs of the adjacent private property 
shall not be the responsibility of the city; the Midtown applicant will be required to 
identify maintenance requirements and responsible parties (along with development of 
applicable maintenance agreements). 

 
Presently there is an existing 24 inch storm drain in Elm Street by Trader Joes that connects into 
an existing Back Cove stormwater outfall. As discussed at the last workshop, extension of a 24 
inch storm drain to Somerset Street  would provide a larger capacity pipe to drain stormwater 
from Somerset Street and  significantly improve stormwater issues by the Noyes property. The 
City has agreed to pay for the installation of this storm drain improvement.  

 
Current Somerset Street Cross Section Proposal 
More recently City staff and FST (developers consultant) have met and discussed a street cross 
section alternative that would address the Noyes family concern of maintaining an 18 inch  
freeboard of  first floor space above the adjacent grade of Somerset Street. This is the design 
concept proposal presently before the Board. This cross section eliminates on–street parking 
along the Noyes warehouse side of  Somerset Street to accommodate this design but in the event 
the warehouse is converted to a future use needing at grade access (such as retail), it is believed 
on-street parking can be introduced in the future. Drainage structures and curbing have been 
strategically placed to facilitate this change should it occur. The cross section is shown as 
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Attachment Civil Plans C-15, and excerpted below.  The cross section is a design concept thus 
the engineering plans submitted by the applicant do not currently reflect the layout, grading, 
drainage and materials illustrated in this concept. The final design of the plan would need to be 
subject to review and approval by the City. The abutters have requested an opportunity to review 
and comment on the final grading plan as well, which has been incorporated into the proposed 
condition of approval.   
 

 
 
D. Architectural Design and B-7 Design Standards 
 

Architecture related material submitted by the applicant includes the following: 
            Building elevations (updated Feb. 19, 2015) including façade plans, ground floor  
            plans, typical floor plans and roof plans by THA Architects – Attachment  
            Architectural Plans - 1-A101 to 4-A201     
 Building elevations (pre-Feb. 2015) submission including façade plans, ground   
            floor plans, roof plans and  signage plans -  Attachment Architectural Plans -  
            A101 to A800.   
            B-7 Design Standard Responses – Exhibit 17 and Attachment B-C.  
            Computer generated rendering of  Midtown Three building façade perspective  
                   (dated Dec 1, 2014) - Attachment B-5. 
            Pedestrian Wind Conditions/Assessment – Attachment B-5 
            Shadow Study – Exhibit 17 
 Updated Contextual Rendering (Jan. 29, 2015) – Architectural Plans      
            Exterior materials – Dryvit color samples (on file)     
   
The submission states that the architectural design of all buildings will be “modern 
industrial” incorporating twentieth and twenty-first century materials and sensibilities 
derived from industrialized production and building techniques. The building designs are 
intended to both of their time and timeless – to bridge the century from the 
neighborhood’s railroad/industrial past to its mixed use residential future”.   
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The latest architectural plans are dated February 19, 2015. The most significant change to 
the drawings relates to Midtown Three which now has an exterior material composition 
of metal siding (43%), EIFS (39%) and windows (18%) above the first floor visible from 
the public realm. The previous submission had a 60% EIFS façade coverage.  
 
The parking garage façade is framed by precast panels and precast finishes as the 
dominant material  but there is less glazing than the other buildings except for the first 
floor retail space.  A dominant  feature of the façade is a green screen which will be 
planted with vegetation.  The green screen contrasts with precast concrete material of the 
façade which helps provide visual relief for the 320 foot long façade.  EIFS is shown as a 
detail material above the first floor retail window units. 
 
The applicant is requesting a number of waivers to the B-7 design standard issues.  
A discussion of the more significant waiver requests such as mid-block permeability 
(standard B-3) and building materials (standard E-12) are provided below and in the B-7 
Design Principles and Standards of this report. 
 
1. Mid-block Permeability (Standard B-3) 
Midtown Three features a one story retail building that extends 430 feet along Somerset 
Street. Mounted on top of the base are two separate five story residential buildings 
containing a total of 260 housing units, one of which is oriented toward Somerset Street 
with the second  oriented toward the Bayside Trail, as described above. 
 
Staff suggested that the 430 foot long building profile along Somerset Street be split in 
two buildings which would improve the residential environment, reduce the building 
footprint while providing full mid-block permeability. The project architect indicates that 
such a change would increase costs and reduce the unit count and is not advancing such a 
concept at this time.   

 
The B-7 Design Standards require mid-block permeability as presented in Standard B-3 
below. 
Mid-Block Permeability.   “Development shall incorporate mid-block permeability that 
is perpendicular to Marginal Way, and where feasible that is parallel to Marginal Way, 
in order to encourage building footprints that are in scale with the existing traditional 
pattern of development in Portland (emphasis added). These corridors shall be 
developed as street extensions, service alleys with public access, pedestrian corridors, 
trail access plazas and pocket parks. These corridors shall be designed for the pedestrian 
first, with limited vehicular accessibility…”  

The standard further states: “A primary circulation system shall be developed through 
streets, alleys, sidewalks and trails. A secondary circulation system shall be provided 
internally within buildings for public use through the use of fully functioning entrances 
on all street sides of a building, and internal lobbies and corridors that permeate through 
the ground floor of a building…” 
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Mid-block permeability achieves several critical urban design goals as stated in Standard 
B-3. Passages help organize blocks to encourage building footprints in scale with the 
existing traditional development in Portland. They also support a pedestrian network by 
enhancing opportunities for connectivity. As applied to Midtown Three, the subject 
building is 430 feet long, which we observed earlier could benefit from a midblock split.   

To get a sense of dimensions, below is a sample of well-known buildings on the 
peninsula. The Civic Center at 430 feet long is believed to be the longest peninsula 
building with the exception of certain institutional buildings such as hospitals, parking 
garages and the St John Street shopping center. Bayside Village predates B-7 standards. 

       Civic Center (Spring Street dimension)…430 feet 
       Bayside Village (Marginal Way dimension)…340 feet 
       Thomas Block (Commercial Street dimension)…190 feet 
       One Portland Square (Union Street dimension)…160 feet  
       Portland City Hall (Congress Street dimension)…225 feet 
       100 Middle Street (Middle Street dimension)…240 feet 
       One Post Office Square (Congress Street dimension-entire block)…330 feet 

Mid-block permeability was achieved in the Pearl to Chestnut block with the mews but 
was not provided in the Chestnut to Elm block. The applicant previously requested a 
waiver from this standard for Midtown Three. In the earlier review the Planning Board 
voted to remove the easement for a passageway from the subdivision with general 
concurrence that some midblock access would be provided in a subsequent site plan 
review.  

The northerly side of the building is adjacent to a berm which is part of the Bayside Trail 
open space. The berm contains contaminants from the Bayside Rail Yard and the 
Midtown Three site which are considered to be a lower level contaminant (lead, coal 
ash).  A note on the site plan indicates the berm will be removed (by others) so it will no 
longer pose an obstacle for midblock permeability. 

The Planning Board’s January 14, 2014 Midtown approval letter for the amended 
subdivision plan featured the following condition of approval: 

     5.  That the passage easement between Chestnut and Elm be removed on the    
 Amended Overall Subdivision Plat provided that a pedestrian passage be   
 provided in the Phase Two site plan  between the two residential towers in   
 Phase Two or through one of the residential structures. 
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20’ wide x 20’ high x 140’ long “Trail Corridor Easement” located on lot 2 about 125’ 
west of Chestnut Street, removed from subdivision subject to condition, January, 2014 

The original passageway easement was an internal easement which was 20 feet wide and 
20’ high. It is the Planning Department’s recommendation that an internal public 
pedestrian passage easement be provided between Chestnut and Elm as a condition of 
granting the B-7 Design Standard B-3 waiver request, or, if a waiver is deemed not 
needed, as a condition of approval. Applicant most recently has stated they are 
withdrawing the waiver request because they believe their internal permeability proposal 
and the existing trail alignment west of Midtown Three meets the standard. Staff notes 
although they may be able to meet the “secondary” or internal requirement referenced in 
the above standard, applicant’s plan does not meet the “primary circulation” standard 
such as an alley if the building was split in two.  Please see the excerpt from the 
applicant’s response to staff comments on this subject, below. Section XII  of this report 
includes a waiver motion  for the “primary circulation” standard provided certain 
conditions are met regarding the “secondary access”. 

The Board must  determine whether the proposal meets B-7 Design Standard B-3, either 
in a fully sufficient manner as argued by the applicant in the excerpt below, or whether 
the proposal partially does or does not meet the standard with the proposed secondary 
access provision and a waiver is or is not justified for the primary mid-block permeability 
standard.  As written, the proposed secondary means of access lacks specificity.  We 
acknowledge that its exact placement might need to remain flexible, but the parameters 
and terms of use of the access should be more carefully spelled out. 

In the previous staff report we stated  that the Board needed to make a finding that the 
proposed provision for an internal passage meets the condition of the January, 2014 
subdivision amendment “That the passage easement between Chestnut and Elm be 
removed… provided that a pedestrian passage be provided in the Phase Two site plan  

 

           

 

15



between the two residential towers in Phase Two or through one of the residential 
structures”  The plans had been changed to the extent that the previously proposed 
garage with two residential towers above has been replaced by a retail first floor structure 
with two 5-story residential structures above.  Upon further consideration Corporation 
Counsel has determined that such a finding is not necessary since the mid-block 
permeability standard is being reviewed in the context of a new proposal. As a result a 
previously drafted motion entitled “Compliance With January 2014 Subdivision 
Condition of Approval” has been removed as an approval motion.   

The proposed condition of approval for mid-block permeability addresses the staff 
concerns about the terms and details of the access through the building, while recognizing 
that these details are dependent on the end user/tenant of the first floor.  The proposed 
condition therefore allows for review of those aspects prior to a certificate of occupancy 
of the first floor, and also addresses the trail side improvements and berm removal, and 
associated cost allocations between the applicant and the City.  The City has agreed to 
pay for the costs associated with the removal of the berm containing contaminated soils 
to the extent that such soils cannot be used as fill under the project foundations, which 
usage appears to be unlikely based on the latest information available.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Excerpt from Applicant’s Response to Planning Staff  
Comments, Re: Mid-Block Permeability – Vic. of midtownThree; January 21, 2015 
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2. Building Materials (Standard E-12) 
Applicant is requesting a waiver to use EIFS and light metal panels as the primary 
exterior material of the midtown buildings. A waiver request to use vinyl siding has been 
withdrawn. Applicant’s waiver request is explained in detail in Attachment C-B and 
Exhibit 23. 

The standard states that “facades visible from public rights of way shall use natural and 
authentic building materials that are expected to last 50 years”. Materials such as “brick, 
stone, concrete and other masonry products, wood, glass and high quality metals such as 
steel, titanium and copper” fall within that category.  This standard further states 
“materials such as thin gauge metal panels, exterior insulations and finish systems 
(EIFS), panelized “thin brick”, vinyl siding, or stucco on Styrofoam or a similar backing 
shall not be used on facades visible from public rights of way.” 

EIFS has had an uneven reputation as a quality and durable exterior material.  Changes 
within the EIFS industry has resulted in a redesigned product that has apparently 
addressed moisture concerns. What is clear from reading various articles on the subject is 
that a properly installed EIFS application is much improved over those installed in the 
1990s or before. In a study conducted by the Oak Ridge National Laboratory between 
January 2005 and June 2007 EIFS was found to have the “best performing cladding” in 
relation to thermal and moisture control. An article reported “this study was intended to 
measure only the moisture and thermal performance of these wall assemblies – there are 
other criteria design/construction professionals and building owners will take into 
consideration when selecting materials for their projects”. 
 
What is not known is the documented longevity of EIFS in terms of a quality exterior 
building surface  as expressed in the B-7 standard (“expected to last 50 years”).   The 
only newly constructed building of note in downtown Portland that has used an EIFS like 
material is the Portland Harbor Hotel. Dryvit has probably been used as an accent piece 
in small applications in some buildings on the peninsula. The Maine Historical Society 
Building (489 Congress Street) was remodeled with a drivit-like exterior.  
 
The durability is one concern about EIFS. The other is about its character. While some 
EIFS may be acceptable as part of the exterior, the Board needs to make a determination 
about what level of EIFS is acceptable. The Department  is comfortable with the 
applicant’s present proposal, which has reduced the extent of EIFS on midtown3 in the 
latest drawing set received on February 20, 2015.  Caitlin Cameron’s memo describes the 
changes in façade materials in this latest submission.  
 

            A sample of periodicals providing background information on EIFS is shown as 
 Attachment 11. 
 

3. Multi-family Standard 
While the Midtown project will be reviewed under the extensive B-7 design standards, it is also 
subject to the standards in the Design Manual for multiple family dwellings.  The standards and a 
commentary on the project’s compliance with these standards follow. 
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 (i) TWO-FAMILY, SPECIAL NEEDS INDEPENDENT LIVING UNITS,  
 MULTIPLE-FAMILY, LODGING HOUSES, BED AND BREAKFASTS, AND 
 EMERGENCY SHELTERS:  

(1) STANDARDS. Two-family, special needs independent living units, multiple-
family, lodging houses, bed and breakfasts, and emergency shelters shall meet the 
following standards: 

  a.  Proposed structures and related site improvements shall meet the   
   following standards:  

  1. The exterior design of the proposed structures, including   
   architectural style, facade materials, roof pitch, building form and  
   height, window pattern and spacing, porches and entryways,  
   cornerboard and trim details, and facade variation in projecting or 
   recessed building elements, shall be designed to complement and  
   enhance the nearest residential neighborhood. The design of  
   exterior facades shall provide positive visual interest by   
   incorporating  appropriate architectural elements;  

Comment:  This standard is largely redundant with the more 
extensive B-7 Design Standards.   Please refer to the memo from 
Caitlin Cameron dated December 1, 2014, from the December 9 
workshop packet and the B-7 standards analysis contained in this 
report.  The proposed development shall respect the existing 
relationship of buildings to public streets. New development shall 
be integrated with the existing city fabric and streetscape including 
building placement, landscaping, lawn areas, porch and entrance 
areas, fencing, and other streetscape elements;  

 
  2. The proposed development shall respect the existing relationship  
   of buildings to public streets. New development shall be integrated  
   with the existing city fabric and streetscape including building  
   placement, landscaping, lawn areas, porch and entrance areas,  
   fencing, and other streetscape elements;  

Comment:  Please refer to the B-7 design review memo cited 
above.  In general, the buildings are placed close to the street and 
the retail first floor use and storefront architecture create a positive 
relationship of buildings to the public street.  

 
3. Open space on the site for all two-family, special needs 

independent living unit, bed and breakfast and multiple-family 
development shall be integrated into the development site. Such 
open space in a special needs independent living unit or a 
multiple-family development shall be designed to complement and 
enhance the building form and development proposed on the site. 
Open space functions may include but are not limited to buffers 
and screening from streets and neighboring properties, yard space 
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for residents, play areas, and planting strips along the perimeter of 
proposed buildings;  

 
Comment:  The predominant open space for this development is 
the Bayside Trail, which was developed for the purpose of 
providing a recreation and transportation facility and amenity for 
the community as a whole and for these parcels in particular.  In 
addition to the off-site trail, there is proposed on site a 30’ wide x 
150’ long mews connecting Somerset Street to the trail and a 40’ x 
78’ courtyard in the ell of Midtown One, adjacent to the trail. (See 
figure below)  The mews and courtyard are attractively detailed 
and landscaped, and will be a positive complement to the Bayside 
Trail.   We have recommended that a midblock passage be 
provided in Midtown Three, with direct access to the trail.      
Assuming appropriate working details of a Midtown Three passage 
are provided, a more positive integration with and access from all 
buildings to the Bayside Trail, along with the proposed Mews and 
Courtyard of Midtown One and Two, the open space standard is 
achievable. 

 

 
Mews and Courtyard Area 

 
 
4. The design of proposed dwellings shall provide ample windows to 

enhance opportunities for sunlight and air in each dwelling in 
principal living areas and shall also provide sufficient storage areas;  

 
Comment:  This standard mirrors to some extent the requirements 
of the B-7 Design Standards, specifically the Purpose Statement #4 
and Standard A-1, which reference “access to light and air”. 
Midtown One and Four are designed with all units facing exterior 
views with ample sunlight and air.  Midtown Three is comprised of 
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two long (346’ x 55’) ‘L’-shaped buildings above the retail first 
floor, (see floor plan below) Subject to verification with the 
architects, we understand that each dwelling has a sufficient 
amount of windows.   The Department’s position is that Midtown 
Three meets this standard for sunlight and air.  

 

 
 
 

 
Midtown Three Typical Floor Plans 

 
 

5. The scale and surface area of parking, driveways and paved areas 
are arranged and landscaped to properly screen vehicles from 
adjacent properties and streets;  
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Comment:  The parking is contained within the garage of 
Midtown Two which has retail on the first floor, with a green 
screen on a portion of the façade facing the trail, both of which 
effectively screen the adjacent sidewalks and properties from the 
parked cars.  A single 24’ driveway serves the garage, which 
minimizes the visual impact of the parking facility.  See the B-7 
design review for a review of the parking garage.   

 
   b. Two-family or multiple-family dwellings shall not be converted to lodging  

   houses unless all units in the building have been vacant for at least one (1)  
   year prior to the date conversion is sought or unless the individual multiple- 
   family units are less than one thousand (1,000) square feet in size. In no event 
   shall any single-family dwelling in the R-5 or R-6 zone be converted in whole  
   or in part to a lodging house.  

 
   Comment:  Not applicable. 
 
V. STAFF REVIEW INTRODUCTION   
 
The application and supporting documents have been reviewed for conformance with the review 
standards of the ordinances referenced in this report by City staff from the Departments of 
Planning and Urban Development, Fire Safety, Public Services, Parking and the Corporation 
Counsel’s Office.  The plans have also been reviewed by consulting engineers for civil 
engineering and traffic.  Review comments are referenced below. 
 
Tom Errico, Traffic Review Consultant…Attachment 2 
John Peverada, Parking Manager…Attachment 3 
Bruce Hyman, Transportation Program Manager…Attachment 4 
David Senus, Engineering Review Consultant…Attachment 5 
David Margolis-Pineo, Deputy City Engineer…Attachment 6 
Jeff Tarling, City Arborist….Attachment 7 
Keith Gautreau and Craig Messinger, Portland Fire Department…Attachment 8 
 
VI. SUBDIVISION REVIEW 
 
The Midtown development incorporates 445 dwelling units on 4 lots including 80 units on lot # 7 
(Midtown One), 260 units on lot # 3(Midtown Three) and 105 units on lot #1 (Midtown Four). 
The parking garage (Midtown Two) is on lot #6. 
 
A subdivision plan for the Bayside Rail Yard was approved by the Planning Board in 2008. See 
Attachment Civil Plans. The subdivision included land from the Bayside Rail Yard as well as the 
NEMR scrap yard property which the city acquired from the owner. The plan was heavily 
influenced by the Bayco (Maine Health) development that planned to purchase all lots west of 
Chestnut Street. The original subdivision included two lots for the Bayside Trail  and seven 
development lots.  
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As part of the  Jan 14, 2014 Midtown approval, the 2008 subdivision plan was amended 
reconfiguring most of the lots as well as other revisions. This resulted in a consolidation of 
development lots from 7 to 4 but with the same number of  lots for the trail. The subdivision plan 
was approved but not recorded. 
 
With a full build-out of the Midtown development, three of the development parcels are now 
proposed to have dwelling units which triggers subdivision review. Previously only Midtown 
One (up to 235units) had  housing units as part of the initial “first phase”. A number of the 
easements shown on the 2014 approved subdivision plan have been or will need to be 
reconfigured as part of the current approval. Presumably the arrangements for mid-block 
permeability should be referenced on the subdivision plan since it is an integral part of the 
approval.  
 
Comments on the recording plat are highlighted later in this section. 

 
Subdivision Standards 
 
Subdivision review standards (sec. 14-497) are shown below. The review standards are 
summarized below in italics, with planning staff comment and analysis following in regular font.     
 
1. Will not result in undue water or air pollution; 
 
 The site plan, grading and utility plans are designed to adequately address stormwater 

quality and to minimize pollution from the site.  See the Site Plan Review section of this 
report for further discussion.  Undue air pollution is not anticipated. 

 
2.3. Has sufficient water available for the reasonably foreseeable needs of the subdivision 

and will not cause unreasonable burden on an existing water supply; 
 

The Portland Water District indicates there is sufficient capacity to serve the 
development.  See Attachment B-2 and Site Plan Review section of this report.  

 
4. Will not cause unreasonable soil erosion or reduction in the capacity of the land to hold 

water so that a dangerous or unhealthy condition may result; 
   

 The site is designed to minimize erosion and has incorporated an appropriate stormwater 
management plan for the site. See Site Plan Review section of this report.    

 
The applicant has requested a waiver from the high intensity soil survey, due to the fact 
this is a filled site that has been disturbed for environmental remediation.  In addition  
geotechnical analysis has been performed related to the raising of Somerset Street which 
has guided the recommendations of the street design.   
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5. Will not cause unreasonable highway or public road congestion or unsafe conditions 
with respect to use of the highway or public roads existing or proposed; 

 
The project is designed to be consistent with a MDOT Traffic Movement Permit.  The 
traffic impacts of the project are discussed in the Site Plan Review Section of this report. 
 
 See also comments from Tom Errico (Attachment 2) and David Margolis-Pineo 
(Attachment 6).  

 
6. Will provide for adequate sanitary waste and storm water disposal and will not cause an 

unreasonable burden on municipal services if they are utilized; 
 

Sanitary waste from the development will connect into an existing sewer main in 
Somerset Street (midtown one, two and three) and Elm Street (midtown four). Excess 
storm water from the site will be directed into a separate storm sewer in Somerset Street. 
A new 24 inch storm drain line will be extended from Somerset Street to an existing 24 
inch line in Elm Street  by Trader Joes that will reduce stormwater impacts on the Noyes 
warehouse building. 

 
Stormwater management is more thoroughly addressed in the Site Plan Review portion of 
this report. 
 
See also comments of  David Margolis-Pineo, Deputy City Engineer, shown on 
Attachment 6. 

 
7. Will not cause an unreasonable burden on the ability of the city to dispose of solid waste 

and sewage if municipal services are to be utilized;   
 
 Solid waste is to be privately handled and disposed of. See Exhibit 19.  Sewage is 

addressed above and in the Site Plan Review section of this report. 
 
8. Will not have an undue adverse effect on the scenic or natural beauty of the area, 

aesthetics, historic sites, significant wildlife habitat identified by the department of inland 
fisheries and wildlife or by the city, or rare and irreplaceable natural areas or any public 
rights for physical or visual access to the shoreline; 

 
 Except for the footprint of the Bayside Trail and related green space, the site is void of 

any natural beauty, irreplaceable natural areas, natural habitat or aesthetic qualities. 
Applicant has contacted several state and federal agencies regarding potential impacts of 
the project on natural resources. The Maine Department of Conservation (Natural Areas 
Program) indicates there are no known rare botanical features documented in the project 
area. The Maine Department of Inland Fisheries and Wildlife states that their records  
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 “indicate no occurrences of rare, threatened, or endangered animal species within the 
project area”. The US Department of Interior indicates that no federally listed or 
proposed threatened and endangered species under the jurisdiction of the US Fish and 
Wildlife Service are known to occur in the project area, with the exception of occasional, 
transit bald eagles. See Exhibit 16. 

 
            Past industrial activities (rail yard, scrap yard) of this site including filling of Back Cove 

removed such natural qualities many years ago.  The Maine Historic Preservation 
Commission concluded there will be no historic properties affected by the proposed 
undertaking by Section 106 of the National Historic Preservation Act. The site is not 
located within a local historic district nor a historic landmark in close proximity to the 
site. 

 
 The Bayside Trail is an important green space resource for the site and the neighboring 

area. Although the footprint of the trail is proposed to be shifted the developer will be 
responsible for rebuilding the trail and replacing the trail amenities displaced by 
construction.  

 
9. Is in conformance with the land development plan or its successor; 
 
 The site is zoned B-7 in compliance with the Comprehensive Plan and proposed uses 

permitted in the B-7 zone. The plan is in conformance with A New Vision For Bayside 
by incorporating the plan’s  principles including strengthening Bayside’s role as an urban 
gateway; providing economic and employment opportunities; improving the walkability 
of the district; increasing housing units; providing structured parking rather than surface 
parking, reinforcing a transit oriented development concept for Bayside; remediating a 
brownfields site and redeveloping a former scrap yard. See Attachment 1. 

 
10. The subdivider has adequate financial and technical capacity to meet the standards of 

this section; 
 
 The applicant has submitted a letter from HFF, a mortgage banking company, regarding 

financial capacity . The letter (dated Nov. 3, 2014) states  that the “borrower has the 
financial capacity and relevant experience to acquire financing for the midtown project in 
Portland, ME., as revised, the estimated cost of which is +/ - $85M.” See Exhibit 4. 

 
             Note that a revised development application was filed on January 9, 2015 changing the 

applicant’s name from The Federated Companies to FEDEQ DV001, LLC to “avoid 
clerical issues with signing documents in the future”.  

 
            The applicant’s technical consultants are referenced in the applicant’s submissions. The 

most recent submission (Feb 20, 2015) indicates THA Architects of Stratham, N.H. is 
new the project architect. 
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            Staff previously requested technical capacity information regarding other development 
projects the applicant  has developed. This information was submitted for the original 
development but has not been submitted for the present application.  

             
11. Water Quality and Shoreland Zoning; 
 
 Stormwater quality is addressed in the Site Plan Review section of this report. The site is 

not in a shoreland zone. 
 
12. Will not, alone or in conjunction with existing activities, adversely affect the quality or 

quantity of groundwater; 
 

The project is served by public water and public sewer. 
 
 
13. Is or is not in a flood-prone area, based on the Federal Emergency Management 

Agency's Flood Boundary and Floodway Maps and Flood Insurance Rate Maps; 
 

Back Cove has a flood plain elevation of 10 feet while the project site has a present 
elevation in the 8 to 10 range. The developer is proposing a first floor building elevation 
of 12 feet for the project. The proposed raising of Somerset Street will allow the 
developer to achieve this goal. 
 
At this time the Midtown development is outside a flood hazard zone and is in 
compliance with applicable regulations. The latest FEMA map indicates the site is in a 
500 year zone not a 100 flood hazard zone.  Should the proposed map change be enacted 
in the future, Midtown has provided a reasonable building elevation to address this 
concern.     

 
14. All potential wetlands within the proposed subdivision shall be identified on any maps; 

 
There are no wetlands on the site. 

 
15. Any river, stream or brook within or abutting the proposed subdivision shall be identified 

on any map; 
 
Such features do not exist on the site. 
 

Subdivision Recording Plat Comments 
Applicant has submitted an updated subdivision recording plat. See Attachment Civil Plans C-
1.2. Staff is recommending that the review of the subdivision plat be subject to Planning, Public 
Services and Corporation Counsel review and approval prior to Planning Board signature. The 
subdivision plat needs to be stamped by a licensed surveyor. Easement language needs to be 
reviewed. The subdivision easement notes and general notes need to be fully vetted. For example 
easement note 2A references an easement for snow removal activities over the entire Bayside 
Trail corridor which raises concerns. The configuration  of proposed easements needs to 
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checked. Certain easements shown on the plan may more appropriately be  handled as a license. 
A deed is required for the proposed four foot widening of Somerset Street plus the widening 
needs to be graphically shown on the plat. Private responsibility for maintenance of the stairs and 
retaining walls as well maintenance of stormwater quality systems needs to shown on the plat. 

 
VII.  CONDITIONAL USE REVIEW   

Parking garages are a conditional use in the B-7 zone. The Midtown Two building is a parking 
garage and thus subject to this review. 

Conditional use review standards are shown in italics, with planning staff comment and analysis 
in regular font. 

B-7 Parking Garage Use Standards 

Structured parking in the B-7 zone is required to meet B-7 section 14-296(3) and the Zoning 
Code, section 14-474. 
 
1. B-7 Section 14-296(3). Conditional Use 
 

1. Structured parking provided that: 
 

a. Parking located in the B-7 zone shall adhere to the following conditions: 
 

i. The first floor of any parking structure shall contain one or more 
permitted uses (not conditional uses) found in section 14-295 
along all primary street frontages (excluding frontage dedicated to 
entrances, lobbies, and stair towers). Such first floor space shall 
be provided with a minimum of nine (9) foot floor to ceiling 
clearance height and a minimum twenty-five foot depth (measured 
from the exterior building wall); or 

 
This standard is met. First floor garage space will be retail along Somerset Street 
and Chestnut Street. It appears that the floor to ceiling height meets the minimum 
height requirement of nine feet. The depth of the parking garage retail space 
exceeds 25 feet. 
 

ii. The parking structures shall be set back at least thirty-five feet 
from the primary street right-of-way. The land located between the 
parking structure and the street right-of-way may not be occupied 
by surface parking, and shall be designated for future use 
development. Such land between the garage and the street shall 
not by lease or other prohibition be encumbered against future 
development. The land shall be provided with all stubbed utilities 
and other provisions needed to accommodate further development; 
or to accommodate; or  

 
  Not applicable. Project met paragraph i above.  
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iii. The parking structures shall be designed with a façade (to a height 

of the first two floors) that enhances the pedestrian experience as 
described in the City of Portland B-7 bayside design standards. 

 
A review of the submitted building elevations indicates a façade with a design that 
enhances the pedestrian experience at the first two floors of the building along Somerset 
Street and Chestnut Street. Note project already met the requirements of this section 
under paragraph i above.  
 

2. Zoning Code, Section 14-474 
 

The Board shall, after review of required materials, authorize issuance of a conditional 
use permit, upon a showing that the proposed use, at the size and intensity contemplated 
at the proposed location, will not have substantially greater negative impacts than would 
normally occur from surrounding uses or other allowable uses in the same zoning 
district. The Board shall find that this standard is satisfied if it finds that:  

a. The volume and type of vehicle traffic to be generated, hours of operation, 
expanse of pavement, and the number of parking spaces required are not 
substantially greater than would normally occur at surrounding uses or other 
allowable uses in the same zone; and 

 
The proposed use is a parking garage which in itself does not generate a traffic or 
parking demand rather it serves the needs of the surrounding uses which generate 
the need for parking. The garage will provide for the parking needs of midtown as 
well as other surrounding properties in the area. 
 
Except for the parking garage driveway there is no external pavement since the 
parking spaces are located within a building. 
 
A traffic impact study has been submitted (Exhibit 9).  See Site Plan, 
Transportation Section of this report. 
 
The use as a parking garage and location in a business zone (B-7) are such that the 
impacts of this use are not substantially greater than would normally occur at 
surrounding uses or other allowable uses in the same zone. 

  
b. The proposed use will not create unsanitary or harmful conditions by reason of 

noise, glare, dust, sewage disposal, emissions to the air, odor, lighting, or litter; 
and  will be an adverse impact upon the health, safety, or welfare of the public or 
the surrounding area; 

 
  The parking garage will be served by a public sewer. 
 

Applicant is proposing external light fixtures that will be required to meet 
Technical and Design Standards regarding glare and photometric levels. 
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Applicant should demonstrate that the lower wall or screen at each parking garage 
level sufficiently screens motor vehicle headlight glare. Likewise the internal 
parking garage lights need to be non-glaring.  
 
With the exception of commercial restaurant kitchen equipment, no permanently 
installed combustion equipment or appliances are proposed at midtown therefore 
the only anticipated emissions will be general residential ventilation. 

 
The use does not generate noise other than motor vehicles which are part of   
commercial district activities. 
 
The use in and of itself does not generate dust or litter. 
 
This use does not appear to generate known adverse impacts upon health, safety 
or welfare of the public or surrounding area. Traffic and circulation safety issues 
are discussed in Site Plan, Transportation section. 

 
c. The design and operation of the proposed use, including but not limited to 

landscaping, screening, signs, deliveries, trash or waste generation, arrangement 
of structures, and materials storage will not have a substantially greater 
effect/impact on surrounding properties than those associated with surrounding 
uses or other allowable uses in the zone.  

 
All proposed refuse and recycling containers will be held within the midtown 
buildings awaiting pick-up. Material storage is not associated with the proposed 
use.  
 
The parking garage will have 9 trees along Somerset, 4 trees along Chestnut, 4 
trees along the Bayside Trail including ornamental plantings at the northeast 
corner of the parking garage by the trail. 

Vehicle parking is screened by the parking garage structure. 

Signage is proposed along three sides of the parking garage and will be subject to 
Planning Authority review and approval. 

Deliveries to serve the first floor retail will take place curb side or possibly within 
the parking garage if a small vehicle. 

Trash or material storage takes place within the building. 

In totality the above factors will not have a substantially greater affect/impact on 
surrounding properties than those associated with surrounding uses or other 
allowable uses in the zone. 
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Section 1 - Transportation and Street Design 
Technical Standard Waiver Criteria Description of Change Applicant's Request Review Comments

1.5 Vertical Alignment (pages 3 and 4) :  Vertical 
Alignment:  Parabolas at grade changes (K 
values) The K values corresponding to the 
minimum vertical curve lengths for the above 
street
classifications and vertical curve types (sag curve 
or crest curve) are as follows:  (excerpt for 
Collector Street only)
Collector Streets
Crest Vertical Curves: K = 30
Sag Vertical Curves: K = 40

Section 14-526 (f) General Waiver. The profiles for the streets are shown on Drawings 
C-8.0 and C-8.1.  These show minor variations 
from the "K" values required by the City of 
Portland from the value of 30 required in the 
crests and 40 required in the sags for a collector 
street.  The reduced crest in Somerset Street on 
the Pearl Street end will reduce the amount of 
rework when Pearl Street and the Whole Foods 
end of Somerset are raised.  

Applicant's submission, Exhibit 23, page 5.  The profiles 
for the reconstruction of Chestnut, Somerset, Elm, and 
Pearl Streets are included in the Plan Documents.   Minor 
Variations from the City Standards for the "K" values (30 
and 40 for crests and sags) will be requested.  It is 
anticipated, the variation of the K value for the sags on 
Chestnut Street is expected to have a "k" value of 33.56 
and Elm Street is expected to have a value of 39.89.  

Tom Errico Review- Jan. 7, 2015:  The applicant has requested the 
following waiver: “The profiles for the reconstruction of Chestnut, 
Somerset, Elm, and Pearl Streets are included in the Plan 
Documents.   Minor Variations from the City Standards for the "K" 
values (30 and 40 for crests and sags) will be requested.  It is 
anticipated, the variation of the K value for the sags on Chestnut 
Street is expected to have a "k" value of 33.56 and Elm Street is 
expected to have a value of 39.89”. Staff Recommendation:  Given 
the street design needed in order to mitigate current and future 
flooding on this site and the overall design proposed to address 
those concerns as they relate to this property and abutting 
properties, it appears to Mr. Errico that the unique circumstances 
required by the waiver provision exist and that the geometric 
design details (K Factor) of Somerset Street, Pearl Street, and 
Chestnut Street to be acceptable consistent with the overall land 
development plan of the City.  Tom Errico, P.E. supports the 
approval of this a waiver.  

David Senus Review- Jan. 28, 2015:      The project will require the 
reconstruction of Somerset Street.  The building will be set at 
elevation 12.0 to be 2  feet above the higher flood hazards 
anticipated to increase over time.  There are existing buildings with 
finish floors, entrance, and exits at lower elevations.  The 
Federated plan for the midtown project has extensive ground floor 
retail which requires flush accessible entrances.  On the other 
hand, there are existing buildings across the street (most notably 
the "Noyes" property with existing floors and entrance elevations 
which will not be changed).  Because the buildings on either side of 
the street are near or on the right of way, some variation from 
transverse slopes and location of the street crown from the City's 
typical cross section with the street right of way will be required.   
Staff Recommendation:   Given the unique circumstances relating 
to the location of this property in a flood zone, the desire to both 
address existing flood conditions and improve flood conditions in 
the future, and the need to account for impacts on abutting 
properites, deviation from the typical street grade seems 
necessary.  Staff supports a waiver from roadway cross slope 
standard in accordance with the concepts presented on Figure 1- 
Somerset Street Schematic Maintain 18" of Freeboard Adjacent 
to Noyes Building, rev. dated Junuary 26, 2015, prepared by FST 
Engineers on behalf of the The Federated Companies.

1.4.1 Street Grades (page 3):  The cross slope for 
local streets shall be 0.03.  The cross slope for 
other street classifications shall be 0.02.

Section 14-526 (f) General Waiver:  
Except for the requirements set forth 
in section 14-526 (a)--(d) for which 
individual waiver criteria are provided, 
the Reviewing Authority if it finds that 
extraordinary conditions exist or that 
undue hardship may result from stricct 
compliance with these regulations 
may vary the regulations so that 
subtantial justice may be done and the 
public interest secured; provided that 
such variation will not have the effect 
of nullifying the intent and purpose of 
the land development plan and the 
regulations of this article. 

The traverse street grades required for this project 
are provided on Drawing 3.9 which is a tabulation 
of street grades by 25 foot stations.  The proposed 
transverse street grades are shwon for Somerset 
Street in an area from centerline to 19 feet right; 
from centerline to 12 feet left; and from 12 feet 
left to 19 feet left.  Illustraive cross sections shown 
on Drawings C-10.1 illustrate those grades.  
Drawing C-7.0 provides a typical cross section 
showing warping of the area from 12 to 19 feet 
right.

Applicant's submission, Exhibit 23, page 4.  The project 
will require the reconstruction of Somerset Street.  The 
building will be set at elevation 12.0 to be 2 feet above 
the higher flood hazards anticipated to increase over 
time.  There are existing buildings with finish floors, 
entrances, and exits at lower elevations.  The Federated 
plan for the midtown project has extensive ground floor 
retail which requires flush accessible entrances.  On the 
other hand, there are existing buildings across the street 
(most notably the "Noyes" property with existing floors 
and entrance elevations which will not change.  Because 
the buildings on either side of the street are near or on 
the right of way, some variation from transverse slopes 
and location of the street crown from the City's typical 
cross section within the street right of way will be 
required. 

Civil Engineering Waivers from Attachment J ( Exhibit 23), as updated with Part 2 Waiver Request for Civil Design Prepared by FST Engineers (Knowland submission, dated January 21, 2015) and Part 3 for Landscaping and Landscap 
Preservation prepared by Mitchell & Associates
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Section 2- Sanitary Sewer and Storm Drain Design Standards
Technical Standard Waiver Criteria Description of Change Applicant's Request Review Comments

2.7 Catch Basins, 2.7.8 (page 82)  No storm drain 
lines, with the exception of field inlets and 
underdrains, shall be connected into a catch 
basin structure.

Section 14-526 (f) General Waiver. The stormwater design is to connect the proposed 
project  storm lines into the catch  basins within 
the street right of way, rather than install a 
separate connection to the stormwater main in 
the street.  

Representatives from the City of Portland have indicted 
the technical standards are being revised and will 
remove this restriction.  If the standards have been 
revised, this waiver will not be required.  The waiver is 
very important to avoid excessive piping and 
appurtenances in the public streets. 

David Margolis-Pineo Review- Jan. 7, 2015:  The City is receptive of 
allowing stormwater treatment connections to catchbasins.    
David Senus review- Jan. 28, 2015: Support waiver to allow drain 
line connections into catch basin structures.    The proposed 
stormwater treatment system design requires direct connections 
into catch basins to comply with design guidance outlined in 
MaineDEP Chapter 500 BMP Manual.   Staff Recommendation: 
Given this state requirement and the fact that the State has in 
fact approved the system as a best management practice, Staff 
believes that the Applicant has demonstrated sufficiently unique 
circumstances relating to this property and this proposed system 
to justify a waiver of the City's usual requirements.  

Section 4. Landscaping and Landscape Preservation Standards
Ordinance or Technical Standard Waiver Criteria Description of Change Applicant's Request Review Comments

Site Plan Ordinance, Section 14-526 -2 b (iii)   
Street Trees:  All development shall include 
street trees in numbers and locations as specified 
in Section 4 of the Technical Manual.   Street 
trees shall be planted in the right of way, as 
specified in Section 4 of the Technical Manual.  
Street trees shall be of a species identified on the 
City of Portland Recommended Tree List, unless 
otherwise approved by the Portland City Arborist 
or his/her designee.   Technical Standard 4.6 
Street Trees, 4.6.1 Residential Development:  
Multi-family residential:  Multi-family residential 
developments shall provide a minimum of one 
tree per unit, planted in the City right of way 
unless otherwise approved and spaced thirty (30) 
to forty-five (45) on center.   Cross reference B-7  
D Open Space and Public Realm Standards and 
Waiver Requests

Waiver, Site Plan Ordinance 14-526 2 
(b) iii (b): Where the applicant can 
demonstrate that site constraints 
prevent the planting of required street 
trees in the City right of way, the 
Reviewing Authority may permit the 
planting of street trees in the front 
yard, within ten feet of the property 
line. Existing preserved healthy trees 
that are six (6) inches or more in 
caliper and are on the site within ten 
(10) feet of the property line may be 
counted towards this requirement. If 
planting street trees is neither feasible 
in the City right of way nor within the 
site, the applicant shall contribute to 
the City of Portland Tree Fund an 
amount proportionate to the cost of 
required street trees.

The applicant is proposing raised planting beds for 
the 2 9 trees is proposing a total of 115  trees 
along the streets and the Bayside Trail.   Midtown 
1:  8 trees  with 3 raised granite platers; Midtwon 
2:  21 trees; 13 with raised grainte planters in right 
of way, 5 raised granite planters on private land, 3 
trees in Chestnut island; Midtown 3 : 20 trees, 13 
with raised granite planers in public way, 7 
replacement trees; midtown 4 :  3 trees. 

 Applicant is requesting a waiver of the requirement for 
providing one street tree per residential unit. Maximum 
number of residential units is 445. A total of 97 trees, not 
including replaced street trees along Elm St., are being 
provided along Chestnut, somerest, Pearl and along the 
Bayside Trail. The request is based upon the enhanced 
planting method that includes 4 FT x 8 FT raised granite 
planting beds and a structural system below grade that 
provides for an expanded root zone that is approx. 60% 
larger than typical street tree planting area. There are 29 
planters located along the street frontages and the cost 
to install improvements for these trees well exceeds the 
fee in lieu for the additional 349 trees.

Jeff Tarling, City Arborist, review dated January 30, 2015.     Jeff 
Tarling estimates that the cost for each raised planter is $2,000, 
thus the toal cost of the raised planters is roughly $58,000.  The 
financial contribution to the City's tree fund for each street tree is 
$200, thus the total amount  for the required number of street 
trees for the residential units would be $66,000 (formula: 445 
units - 115 street trees= 330 X $200 = 66,000).  The City Arborist 
recommends granting the waiver subject to a financial 
contribution to the street tree fund of $8,000, which is the 
difference between the cost for the required number of trees and 
the cost of the 29 raised planters. 
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Section 5 Portland Stormwater Management Standards and Maine DEP Chapter 500 Stormwater Management 

Technical Standard
Stormwater Chapter 5 Section E.2, Technical 

          
Waiver Criteria Description of Change Applicant's Request Review Comments

Stormwater Chapter 5 Section E.2, Technical 
Manual, pg 149:  Flooding Standard:  If a project 
results in 3 acres or more of impervious area or 
20 acres or more of developed are, requires 
review pursuant to the site law, or is a 
modification of any size as described in Section 
16 of this Chapter, the flooding standard must be 
met. Stormwater management systems for these 
projects must detain, retain, or result in the 
infiltration of stormwater from 24-hour storms of 
the 2-year, 10 year, and 25-year frequencies such 
that the peak flows of stormwater from the 
project site do not exceed the peak flows of 
stormwater prior to undertaking the project. 

Waiver of Flooding Standard: (a) 
Discharge to the ocean, a great pond, 
or a major river segment.  A waiver is 
available for a project in the 
watershed of the ocean, a great pond, 
or a major river sement provided the 
applicant demonstrates that the 
project conveys stormwater 
exclusively in sheet flow, in a 
manmade open channel, or in a piped 
system directly into one of these 
resources.     " The applicant shall also 
demonstrate that any piped or open-
channel system in which the runoff 
will flow has adequate capacity and 
stability to receive the project's runoff 
plus any off-site runoff passing 
through the system. " 

  The location of the site within the watershed 
results in a condition where pasing flow from this 
area as soon as possible allows capacity to free up 
to receive and convey flows from upstream areas 
(refer to the Stromwater Management Report 
filed with the Master Plan). 

Applicant's Attachment Waiver Requests Civil Site Issues, 
Exhibit 23, page 5.  The requirements include stormwater 
detention for flood control.  The applicant is requesting a 
waiver to the requirement for detention as part of the 
Stormwater Management Plan.  The location of the site 
within the watershed results in a condition where 
passing flow from this area as soon as possible allows 
capacity to free up to receive and convey flows from 
upstream areas. 

David Senus, P.E. review, January 28 2015:  Support waiver from 
Flooding Standard.  The Applicant has provided an engineering 
evaluation indicating that cumulative changes to peak flow rate 
from the site will be minimal and can be accommodated in the 
City's municpal drainage infrastructure. Staff Recommendation: 
Therefore, the proposal appears to meet the waiver 
requirements necessitating adequate capacity of piped systems, 
etc.

Section 7 Soil Survey Standards (Technical Manual, Chapter 7, page 209)

Technical Standard Waiver Criteria Description of Change Applicant's Request Review Comments
7.  Soil Survey Standards. 7.1 Applicability:  
Development proposals required to submit soil 
surveys include: Level III site plans as defined in 
the site plan standards of the land use code; 
Subdivisions as defined in the subdivision 
standards of the Land Use Code except for those 
projects which do not inovlve construction of 
significant new infrastructure; and other projects 
where the review authority determines that 
unusual conditions specific to the site warrant a 
high intensity soil survey.  7.4 Submissions Class 
A:  where phophorous control measures in 
include wet ponds, infiltration and buffer strips.  
Subdivisions where subsurface wasterwater 
disposal is proposed.  Class B: subdivisions  where 
lots less than 2 acres, more than 20 lots, and no 
on-site waster water disposal is proposed and 
new city streets are proposed.  INcludes 
Condominimums, commercial and industrial 
developments that are greater than 3 acres of 
new non-vegetated service.   Class C; subdivisions 
with lots greater than 2 acres and on-site 
subsurface is proposed. Class D:  all other 
developments. 

Class D  (Medium Intensity) Soil Survey 
(page 211):  In the event that greater 
than 50 % of a proposed development 
site is currently developed, an 
applicant may petition the Planning 
Authority to accept a lower class soil 
survey.  The Planning Authority shall 
review the request, and their decision 
on the appropriate level of mapping 
shall be final.    

The request for a waiver from the high intensity 
soil survey is made because the site is on filled 
land, has been heavily disturbed as part of 
environmental cleanup measures and will be 
nearly impervious after development.  The City 
has the recent Haley & Aldrich report for the work 
they commissioned to examine the impact of 
raising Somerset Street as well as past reports for 
previous development proposal for this site. 

The applicant  is requesting a waiver from the City of 
Portland's requirement to provide a high intensity soil 
survey.  This request is made after considering that the 
site is on fill land, the site has been heavily distured as 
part of environmental cleanup measures over the past 
several years, the site will be nearly impervious after 
development such that hydrologic soils rating is not a 
significant issue.  

The City also has had soil assessments conducted by John Tewey of 
the brownfields site.  David Margolis-Pineo review, January 7, 
2015:  This department is agreeable to the requested waiver to 
delete the high intensity soil survey.  Staff Recommendation:  The 
applicant has submitted evidence that there have been sufficient 
soil evaluations  and thus, the Staff supports granting this waiver 
of the Technical Standard.    
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PRINCIPLE A URBAN DESIGN 
B-7 Design Standard Provisions Applicant’s Requested Waiver 

Principle A:  Urban Design 
Standard A-4 Views and Landmarks:  (City’s 
Design Manual, Appendix 4, page 5).   
View corridors to buildings and natural resources 
help to define the character of Bayside.  New 
development shall be designed with consideration 
for its impact on significant views and view 
corridors as shown on the Downtown Height Study 
and the Bayside Height Overlay Map, as well as 
other important views as may be identified during 
the City’s development review process.  View 
corridors shall be highlighted with significant 
architecture and quality materials.  New 
development shall be sited so that it does not block 
view corridors.  Taller portions of structures shall 
step back out of the view corridor.  Roof top 
appurtenances shall not be visible form view 
corridors, nor shall they obscure important 
landmarks.  Additionally, development along 
corridors on the east-west axis through Bayside 
shall be evaluated to maximize sun and light.  

Views and Landmarks: (Request submitted December 1, 2014) 
The applicant requests a limited variance of the requirements to provide open view corridors along north-south 
streets for the reasons stated below.  As noted, the project as a whole complies with the intent to keep street views 
open. 
 
The existing blockage of the Cedar Street and partial blockage of Myrtle Street view corridors, which are constraints 
relating to building design and lot configuration, as well as other factors are extraordinary conditions of the midtown 
site.  The topmost story of the proposed buildings may intrude slightly into these view corridors.  If the applicant 
were required to lower these buildings undue hardship might result from such strict compliance.  Substantial justice 
will be done and the public interest will be secured with the variation in that the open sky and distant views will be 
preserved.  This variation will allow the garage building, midtownTwo, and the residential building, midtownThree, 
to minimally obstruct the Myrtle and Cedar Street view corridors without compromising the quality of the distant 
views.  
 
Staff Comment:   
 
Planning Staff supports the request for waivers of the view corridors for Cedar Street and Myrtle Street. 

PRINCIPLE B  ACCESS AND CIRCULATION 
B-7 Design Standard Provisions Applicant’s Requested Waiver 

Principle B: Access and Circulation 
Standard B-2: Street Connectivity (City’s 
Design Manual, Appendix 4, page 7).  
The prevailing pattern of streets on the Portland 
peninsula runs parallel and perpendicular to the 
waterfront.  This pattern is expressed in relatively 
short blocks, buildings with small footprints and 
narrow facades, reasonable walking distances 
between blocks, and frequent opportunities to turn 
corners or move from one street to parallel streets.  
Extension of the street grid pattern will ensure that 
the massing of new development is consistent with 
the traditional scale and urban patterns of 

Street Connectivity:  (Request submitted December 1, 2014) 
The applicant requests a waiver from the extension of street grid pattern that the public interest may be secured with 
this variance.  

That Cedar and Myrtle streets do not abut the subject property is an extraordinary condition of these sites not 
applicable to sites where these streets do abut.  The applicant’s proposed mews provides an alternate access between 
Somerset Street and the trail; the applicant has designed the project to extend Pearl Street; and the applicant proposes 
enhanced open access to the trail at Elm and Somerset streets. 

Undue hardship would result from strict compliance, substantial justice will be done, the public interest will be 
secured with this variation, and the variation is consistent with the intent to the ordinance in that the existing street 
grid of Bayside has been preserved and will be substantially enhanced.  
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Portland, project view corridors, provide 
opportunities for sun and airflow, enable efficient 
and flexible vehicular and pedestrian circulations, 
and provide opportunities for service alleys.  New 
development shall coordinate with, intersect, and 
extend existing streets and sidewalks at multiple 
access points.   
See the Downtown height Study and the Bayside 
Height Overlay Map for key view corridors and 
potential street extensions.  As land use and 
development opportunity allow, Somerset Street 
shall be extended west towards Forest Avenue. 

Staff Comment 

 

Planning Staff  supports the request for waiver of the extension of Myrtle and Cedar Streets 

 

Principle B Access and Circulation 
Standard B-3:Mid-Block Permeability (City’s 
Design Manual, Appendix 4, page 7).   
Development shall incorporate mid-block 
permeability that is perpendicular to Marginal 
Way, and where feasible that is parallel to 
Marginal Way, in order to encourage building 
footprints that are in scale with the existing 
traditional pattern of development in Portland.  
These corridors shall be developed as street 
extension, service alleys and public access, 
pedestrian corridors, trail access, plazas and 
pocket parks.  These corridors shall be designed 
for the pedestrian first, with limited vehicular 
accessibility.  These corridors shall not be 
designed solely as access to parking or loading 
areas, and shall be designed to be handicap 
accessible, well lit, paved in concrete, brick or 
stone, and appropriately landscaped.  Asphalt 
surfaces shall not be allowed. (Wharf Street in the 
Old Port is an example of a desired level of design 
for this type of public way). 
A primary circulation system shall be developed 
through streets, alleys, sidewalks and trails.  A 
secondary circulation system shall be provided 
internally within buildings for public use through 
the use of fully functioning entrances on all street 
sides of a building, and internal lobbies and 

Mid-Block Permeability:  (Request submitted December 1, 2014) 
The applicant requests a very limited variance of the requirements to incorporate mid-block permeability 
perpendicular to Marginal Way, only in the block between Chestnut and Elm Streets, for the reasons stated below.  
As noted in both the detailed response to individual B-3 requirements, and the applicant’s memo, both of which are 
attached, the project as a whole complies with all requirements except for a limited instance where continuity of 
street pattern is blocked by existing buildings and current development patterns.  
 
We note that the Board recognized, in a finding concerning a previous project proposed for the site that, in relevant 
park, a street extension of Myrtle Street would not be required between Somerset St. and the Bayside Trail because: 
”Myrtle street [does]not abut the subject property,…[and therefore] the Planning Board finds that extraordinary 
conditions exist or undue hardship may result from strict compliance, substantial justice and the public interest are 
secured with the variation, and the variation is consistent with the intent of the ordinance, and therefore…[the board 
granted] a waiver of the requirement that the development be required to extend… Myrtle Street through the 
project.” 
 
The same extraordinary circumstances pertain with respect to this waiver request for variance of the requirement for 
mid-block permeability: the continuity of a path or pedestrian desire line north-south from the Bayside neighborhood 
to Marginal Way is blocked by the A&P warehouse (Noyes storage building forming a continuous frontage along the 
south side of Somerset St. From Chestnut to Elm Streets), a contaminated soil berm along the trail that directly abuts 
the property, a chain link fence, and parking lots on the north side of the trail.  With no natural desire line for 
pedestrians, a connection of Somerset St to the trail perpendicular to Marginal Way would serve little if any 
pedestrian traffic, and the unused passage could become a security nuisance.  
 
In other sites surrounded or abutted by open land or cross-streets, the creation of street extensions or mid-block 
connections would serve the useful purpose of encouraging further extension as adjacent blocks are developed – this 
is simply not the case with the midtownThree block.  
 
Hardship form strict compliance with this requirement would result from two issues:  the need to secure a seldom 
used passage, and the inflexibility of leasing program resulting from creating a passage separating the leasable floor 
area into two distinct and unconnected areas of floor space.  
 
Granting of a waiver from the requirements for a street extension, service alley, or pedestrian corridor through the 
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corridors that permeate through the ground floor 
of a building, unless the building program 
precludes such design and cannot be modified to 
meet this requirement due to small scale or 
security reasons.  
Many larger buildings in Downtown Portland 
have incorporated frequent opportunities to pass 
through the interiors of street-level spaces.  This 
element is important to the liveliness and 
accessibility of retail businesses and cultural 
amenities.  The development or redevelopment of 
larger sites, and the potential assembly of more 
than one block or parcel through the 
discontinuance of intervening streets, shall 
carefully consider this characteristic pattern of 
pedestrian circulation.  

midtownThree block is the minimum condition to relieve the applicant’s hardship in this extraordinary circumstance.  
 
Substantial justice would be done by this variance in relieving the applicant of undue hardship in this extraordinary 
circumstance.  
 
The public interest would be secured in that new continuous retail frontage will be developed on Somerset Street and 
doors to access this retail will be provided on the trail side; not having a designated and dedicated passage will allow 
flexibility in retail leasing that will allow the diverse mix of first-class tenants that will make this a successful, 
pedestrian-friendly environment.  
 
The applicant also proposes to create a broader open space and protected view corridor on its private land at Em 
Street between midtownThree and Four which will additionally facilitate passage from Somerset St to the trail. 
 
The requested limited waiver does not nullify intent or purpose of the Ordinance which is to develop a pedestrian 
friendly retail “Main Street” for Bayside.  
 
There will no adverse effect on section 14-536 regulated issues of a) transportation, b) environmental quality, c) 
public infrastructure and community safety standards, d) site design standards (massing, ventilation, wind, shadow, 
snow and ice loading, view corridors, historic resources, exterior lighting, noise and vibrations, signage and way 
finding); or of zoning-related design standards (except for B-7 Standard B-3 from this limited variance is sought). 
 
The lack of a through block passage will not have any effect on the value or utility of nearby private property; in fact 
the development of midtown is expected to have a positive impact on the value of all neighboring properties through 
raising the streets and trail above flood level and by brining 500 or more new resident to the district.  
 
The variance of standard B-3 in the particularly instance of midtownThree is the minimum non-compliance 
necessary to overcome the hardship of this extraordinary circumstance.  
 
There no adverse environmental effects associated with this variance.  
 
The following table lists for the development as a whole the design response to each of the individual requirements 
of Standard B-3 Mid-Block Permeability 
“…shall incorporate… permeability.. perpendicular to marginal way.” 
 Response: 

1. Pearl Street is extended to the Trail and allowance has been made for its future extension to Marginal Way 
2. Chestnut Street has been extended across the trail to Marginal Way with a traffic calming island at the trail 

intersection.  
3. A courtyard and mews have been created making a second entrance/egress from the garage and the access 

point for bicycle storage.  The land south of this mews across Somerset St is currently vacant, and the 
existence of this permeability between Pearl and Chestnut Streets will encourage continuation of mid-block 
access to Kennebec and possibly Lancaster Streets as those properties are developed.  

4. The midtownThree building is deliberately held back from the west property line and aligned with the 
building face of Elm Street to preserve the view corridor down Elm Street.  

5. No Somerset Street to Bayside Trail Connector Between Chestnut Street and Elm Street is proposed because 
continuity is blocked by the existing storage building the berm along the trail and the chain-link property 
fence and grade change. 
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“…shall incorporate… permeability…parallel to Marginal Way.”  
Unnecessary and infeasible as the Bayside Trail and Somerset Street are only 120 feet apart. 
 

“…corridors shall be developed as street extensions, service alleys, pedestrian corridors, trail access, plazas, and 
pocket parks…” 

1. Pearl Street is extended as a street which one day may be continuous from the top of the peninsula to 
Marginal Way. 

2. The mews and courtyard form a pedestrian corridor and plaza. 
3. The added public open space at Elm Street enhances the park-like setting of the intersection of the Bayside 

Trail with the Elm/Somerset Street intersection. 
“Corridors shall not be designed solely as access to parking or loading areas.” 

1. The mews is pedestrian and cyclist only. 
2. Elm Street park is pedestrian and cyclist only.  

 “…handicap accessible…” 
Compliant 

“…paved in brick, stone, or concrete… landscaped…asphalt… not allowed…” 
Compliant 

“…primary circulation shall be developed through streets, alleys, sidewalks, and trails.” 
Compliant through extension of Pearl Street and the Elm Street sidewalk and adjacency of Bayside Trail.  

“…secondary circulation… shall be provided internally…unless…building program precludes such design 
due to security reasons…” 

Not provided due to security reasons. 
“…potential assembly of more than one block or parcel through the discontinuance of intervening streets shall 
carefully consider… pedestrian circulation.” 

Does not apply – no discontinuance contemplated.  In fact applicant is dedicating private property to public 
use at Pearl Street, the mews, and Elm Street, and substantially enhancing the pedestrian experience on 
Somerset Street.  

(Refer to Applicant’s memorandum-3 Mid-Block Permeability, Applicant’s submission, Exhibit 23 and 
Response to Staff comments, December 1, 2014, Exhibit 3.) 
 
Staff Comment:  

 This issue is also discussed in a prior section of this report on page 13. The Planning Board is being asked to 
consider a partial waiver of this standard. As the Board will recall a condition of approval of the subdivision 
amendment t granted in January, 2014 which removed a 20’ wide by 20 ‘ high by 140’ long easement through the lot 
on which MidtownThree is located, “provided that a pedestrian passage be provided in the Phase Two site plan”.  .   

The Standard anticipates a “primary” circulation system and a “secondary” circulation system. The recently added 
doors on the trail side of  MidtownThree imply a circulation system that is internal to the building, and therefore not 
a primary circulation system. Staff believes that a partial waiver from this standard is still needed. 
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Ideally this circulation through the building would be an arcade-style hallway, open during normal business hours, to 
provide passage through the building. If that is not possible, staff has a concern that the retail tenant of the space 
would discourage or simply not allow passage through their space by the general public. For example, some tenants 
might require a membership to enter the space, which would mean that the general public may not be able to use the 
space, or at the least may feel unwelcome there. 

Staff  supports a partial waiver of this standard to provide only a secondary circulation system, if the secondary 
system can be shown to provide an adequate substitute for the “primary “ option.. Ways of achieving this objective 
include a specific plan for specific access through the first floor of Midtown Three including posting that the public 
is welcome to travel through the space during normal business hours, good lighting and accessibility, and/or a way 
finding measure. As noted elsewhere, the north side of Midtown Three shows storefront facing the Bayside Trail, and 
will allow passage from both sides and through, but there is no plan for surface treatments between Midtown Three 
and the trail. The issues discussed in this paragraph are addressed as conditions of approval to the waiver request as 
reflected in the Motions section of this report. 

 
The proposed condition of approval for mid-block permeability addresses the staff concerns about the terms and 
details of the access through the building, while recognizing that these details are dependent on the end user/tenant of 
the first floor. The proposed condition therefore allows for review of those aspects prior to a certificate of occupancy 
of the first floor, and also addresses the trail side improvements and berm removal, and associated cost allocations 
between the applicant and the City. The City has agreed to pay for the costs associated with the removal of the berm 
containing contaminated soils to the extent that such soils cannot be used as fill under the project foundations, which 
usage appears to be unlikely based on the latest information available. 

 
Principle B:  Access and Circulation 
Standard B-7: Continuity of Street Level Uses   
(City’s Design Manual, Appendix 4, page 8)   
Continuity of pedestrian-oriented uses along street 
frontages, particularly A and B streets, is 
important to encourage pedestrian interest, 
movement and safety.  Service entrances and 
vehicular entrances which interrupt the continuity 
of street-level uses shall not be located along A or 
B streets, or areas of high pedestrian activity.  
Where such uses are unavoidable, extraordinary 
care shall be taken to assure that the pedestrian 
environment remains both attractive and safe, and 
such interruptions shall be kept to a minimum in 
both numbers and lengths.  In such instances, the 
pedestrian shall clearly have the priority.   

Continuity of Street Level Uses:  (request from December 1, 2014 Submission) 
The applicant requests a waiver from the prohibition of service and vehicular entrances to the buildings of midtown 
along Somerset and Elm streets on the basis that extraordinary conditions exist at these sites which have led to this 
choice and that hardship for the applicant would result from strict compliance with the standard [B-7]. 
 
The sites are relatively narrow and located between the Bayside Trail and Somerset Street. While access to the 
midtownOne has been successfully located on a raise portion of Pearl Street, midtown Two and Three are prevented 
access from Chestnut Street by the center island and slope.  MidtownFour has street frontage only on Elm Street.  
The location of such entrances on Somerset and Elm streets is unavoidable due to block configuration.  Undue 
hardship would result from strict compliance but substantial justice may be done, the public interest will be secured 
with the variation.  The variation is consistent with the intent of the ordinance, in that the applicant will take care to 
assure that the pedestrian environment will remain attractive and safe, and required interruptions are minimized in 
number and length to allow a maximum of retail frontage..  
 
Staff Comment: 
 Planning Staff  supports the waiver.   

Principle B:  Access and Circulation 
Standard B-11: Lighting  (City’s Design Manual, 

Lighting:  (request from December 1, 2014 Submission) 
The applicant requests a waiver from strict compliance with the lighting requirements of the Technical and Design 
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Appendix 4, page 9). 
Street lights along public streets shall be scaled to 
the size, traffic volume and use that is typical for 
that street, as defined in the street hierarchy in 
Standard B-1 Streets and Alleys.  Street lighting 
shall comply with the Technical and Design 
Standards and Guidelines at a minimum and may 
also be required to meet The Illuminating 
Engineering Society of North American Standards 
(IESNA), and the Leadership I Energy and 
Environmental Design (LEED) standards for light 
pollution. (Excerpt) 
B-Streets:  Cumberland, Lancaster, Kennebec, 
Somerset, Preble and Elm 
(Bayside District Medium Scale Light- Figure X-
2D, attachment 7) 
C Streets: Parris, Hanover, Chestnut, Pearl, 
Portland, Oxford.  
(Bayside District Medium Scale Residential Light 
Figure X-2E, attachment 7) 
Sidewalk Lighting:  Sidewalks shall be lit with a 
combination of pole mounted, building mounted, 
or bollard lighting, as well as light from store 
windows, entries and other building features.  The 
placement of lighting fixtures shall be pedestrian 
scaled, downwardly directed, and shielded or 
reflected so as to prevent glare and excess lighting 
spilling onto private property or skyward.  
Technical Manual. Chapter 10 Municipal Street 
Lighting Standards. Chapter 10, 10.4 Standards 
for Special Lighting Districts: 
Locations, Specifications and Colors: 
Figure X-1 identifies the established special Street 
Light Districts city-wide. The following tables and 
Figures X-2 through X-7K illustrate the 
requirements for fixture type, height, layout and 
color for each district, according to street name. 
West Bayside: 
Chestnut Street: Lancaster Street to 
Marginal Way, Somerset St., Preble Street and 
Elm Street (Cumberland Ave to Marginal 

Standards and Guidelines for the street light spacing along Somerset street on the basis that extraordinary conditions 
exist at this site which have led to the spacing shown on the site plan.  

The street lighting has been coordinated with tree placement, existing and proposed utility structures, required 
service and vehicular entrance, steps and ramps, bus stop, and accessible crosswalks.  The result is non-standard 
spacing.  

The proposed lighting plan will enable and enhance retail and pedestrian sidewalk lighting conditions on Somerset 
Street and undue hardship might result from strict compliance.  Substantial justice will be done, the public interest 
will be secured with the variation, and the variation is consistent with the intent of the ordinance, in that the lighting 
will be scaled to the size, use, and traffic volumes of the streets and trail in order to provide an efficiently-lit, 
attractive, pedestrian-friendly urban street.  

Staff Comment: 
David Margolis-Pineo, DPS, Review dated January 7, 2015, revised 1/9/15.  The Department is supportive of 
waiver request #3 for brighter illumination, with the following conditions: 

• All light fixtures shall be LED; 
• All fixtures shall be shielded for down lighting and light spacing shall be per Code requriements.   
• The applicant is encouraged to consider supplemental lighting on the applicant’s property.  
• All proposed lighting with the street right of way will be owned and maintained by the City of Portland and 

shall be on a separately metered circuit.  
 
The Planning staff suggests that a condition of approval be considered with this waiver that would require a final 
lighting plan and photometrics be submitted for review and approval by the Department of Public Services and the 
Planning Authority.  
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Way),Pearl St: Lancaster to Marginal 
Way,Kennebec, Hanover St (Somerset to 
Marginal) 
Fixture type: Bayside District Medium 
Scale Light (see Figure X- 
2C), Fixture Height:  19 ft 3 inch 
Layout: 80 – 100 ft on center 
(one side only); 150 – 200 feet on center 
(staggered pattern on both sides of street) 
Color: Silver Metallic Natural Aluminum – 
Tiger Drylac Old Navy Silver Y003J 

PRINCIPLE C PARKING, LOADING AND SERVICE AREAS 
B-7 Design Standard Provisions Applicant’s Requested Waiver 

Principle C Parking, Loading and Service 
Areas 
Standard C-2: Parking Entrances (City’s 
Design Manual, Appendix 4, page 10) 
The entrance to parking garages shall respect the 
pedestrian realm and minimize the visual impact 
of the garage through provision of design elements 
such as: enhancement of the pedestrian entries; 
physical separation of entrances and exits; 
recessing the entry or extending portions of the 
structure over the entry; and incorporation of 
landscaping or artwork. The exits from parking 
garages shall be designed to inform the driver that 
s/he is entering in to a pedestrian realm. Gates 
shall be located interior to the building at a 
distance that allows cars to stack internal to the 
structure rather than on the street. 

Parking Entrances:  (request from December 1, 2014 submission) 
The applicant requests a waiver from the requirement to separate entrance from exit at the midtownTwo parking 
garage. 

A single wide common curb-cut is proposed for both entry and exit from the garage.  Access and exit gates are 
located well inside the garage to provide sufficient off-street queuing space.  There will be three gates allowing 
double inward or outward flow at peak times.  The exit will be designed to inform the exiting driver of the sidewalk 
pedestrian realm.  Undue hardship would be caused if substantially separate ingress and exit ramps were required.  

The shallow lots and constrained garage layout constitute an extraordinary condition of this site and undue hardship 
would result from strict compliance.  Substantial justice may be done the public interest will be secured, and the 
variation is consistent with the intent of the ordinance, in that the pedestrian realm is favored by minimizing the 
number of interruptions to the retail frontage and all other requirements of the standard will be met.  

Staff Comment: 
The single entry and exit meets the intent of the standard and thus a waiver is not required.  

Principle C Parking, Loading and Service 
Areas 
Standard C-5: Decks and Ramps (City’s Design 
Manual, Appendix 4,page 11). 
 Parking structures shall have horizontal decks on 
all levels where the decks are visible from the 
public rights of way.  Ramps and non-horizontal 
parking decks shall be screened from all visible 
angles and shall not be permitted on facades 
located along or within 45 feet of a public right of 
way.     

Decks and Ramps: 
The applicant requests a waiver from the requirement to have horizontal parking decks on all facades of the 
MidtownTwo garage visible from public rights of way on the basis that extraordinary conditions exist at this site, and 
that undue hardship for the applicant would result from strict compliance with the standard C-5.  
 
The garage is the most efficient possible layout with five percent sloped parking ramps on the trail side and level 
decks on the Somerset Street side.  The garage exactly fits the available site.  The sloped ramps are screened with 
durable materials to give the façade an orthogonal appearance consisting of screens mounted in horizontal and 
vertical framework. 
 
The shallow lot and constrained garage layout are the only feasible layout and undue hardship would result strict 
compliance by requiring substantially less efficient layouts.  Substantial justice will be done, the public interest will 
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be secure, and the variation is consistent with the intent of the ordinance, in that the unavoidable sloped ramps will 
be screened with façade materials with horizontal and vertical members. 
 
Staff Comment:  Staff has reviewed the plans and elevation drawings of the garage.  The northerly (trailside) façade 
of the garage reveals the sloped ramps, while the southerly (Somerset Street) façade has flat or horizontal internal 
ramps.  The northerly side adjacent to the trail is on a public right of way, so a waiver is needed.  The design of this 
façade includes a significant “green screen” which over time will mask the non-horizontal decks sufficiently.  Staff 
therefore supports this waiver. 
 

Principle C Parking, Loading and Service 
Areas 
Service, Utility and Mechanical Infrastructure 
(Standard C-8):  City’s Design Manual, Appendix 
4, Principle C, Parking, Loading and Service 
Areas, C-8.     [Excerpt]  Service, utility and 
mechanical infrastructure (such as…) shall be 
located at the rear of side of buildings, along 
service alleys, or in the interior of parking 
garages.  Such uses shall not result in adverse 
visual and audible or other noxious impacts on 
adjacent properties and public streets and spaces.  
Areas for outdoor storage and trash collection or 
compaction shall not be visible form public rights 
of way, or located within 20 feet of any public 
street, sidewalk, or open space.  Mechanical 
equipment shall be located away from pedestrian 
ways and seating areas to minimize noise, exhaust 
or visual impacts.  Mechanical equipment shall not 
be located in the front setbacks between building 
and public rights-of-way.   
All service, utility and mechanical infrastructure 
shall be visually screened form adjacent uses, 
adjoining properties and public rights of way. 
[Excerpt]….. 

Service and Delivery Areas: (request from December 2014 submission) 
The applicant requests a waiver from the requirement that service equipment and infrastructure be located at the side 
or back of the buildings.  The sites exhibit the extraordinary condition that there are no sides or backs- all facades are 
visible from the public right of way. 
Except for MidtownFour, which shares a common property line with Trader Joes, all facades of the building of 
midtown face public rights of way- Pearl, Chestnut, Elm, and Somerset Streets, the Mews and the Bayside Trail.  
Where feasible, utility infrastructure will be placed interior to the buildings, where it must be located outside it will 
be screened from view or unobtrusively integrated with the design of the buildings.  
 
Because these buildings have no side or rear elevations, an extraordinary condition exists and undue hardship would 
result from strict compliance with these requirements. Substantial justice will be done, the public interest will be 
secured, and the variation is consistent with the intent of the ordinance, in that utility and mechanical infrast4ucture, 
loading docks, delivery areas, will be internal or screed as required. 
 

Staff Comment: 
 

Planning Staff supports the waiver request.  

 
 

 

PRINCIPLE D  OPEN SPACE AND THE PUBLIC REALM 
B-7 Design Standard Provisions Applicant’s Requested Waiver 

Principle D: Open Space and the Public Realm 
Standard D-2: Bayside Trail (City’s Design 
Manual, Appendix 4, page 12) 
A conceptual or final plan for the Bayside Trail 

Bayside Trail: (request from November 14 submission) 
Applicant requests a partial waiver from Standard D-1 requirement that buildings adjacent to the trail have active 
doors in the building on facades facing the trail.  
All the midtown buildings are designed with façade elements adjacent to the Bayside Trail that enhance the trail 
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from Franklin Arterial to Elm Street shall be 
considered in the review of all new development. 
Buildings adjacent to the Bayside Trail shall be 
designed so that the façades along the trail 
incorporate design elements that enhance the trail 
use such as active doors into the building, plazas, 
outdoor seating, and food service. The design of 
retail or restaurant uses shall incorporate a means 
of ingress and egress that is oriented to the trail.  
Businesses that complement the use of the trail, 
such as sporting goods stores, equipment rentals, 
coffee and ice cream shops, etc. shall orient 
entrances to the trail 
where feasible. 

experience.  As noted above, these facades are not designed as “back”, and they provide the important element of 
residential windows overlooking the trail.  Food Service establishments are the planned as part of the retail leasing 
program for the ground floors of the all the buildings.  This may provide some entrances and egresses facing the trail.  
The partial waiver is sought on the requirement of having “active building ingress and egress” on the portion of 
midtownThree facing the trail because of natural changes in grade.   
 
Staff Comments:  The proposed plan recognizes the importance of having active uses along the trail side of the 
parking garage and residential building. Both buildings will have retail storefronts along the trail including the plaza 
area. Portions of the retail use within the parking garage will have a grade about two feet higher than the trail which 
would complicate trail user access into the building. The mews and plaza enhance interaction between the 
development and the trail by providing mid-block connections and increased store frontage. The developer has stated 
that the berm will be removed behind MidtownThree which will improve the interaction of the building’s retail uses 
with the trail, however there is no plan at present to provide paved surfaces, landscaping, amenities, or paved access 
to the Bayside Trail.  At minimum, it is recommended that a 15’ paved area be installed along the northerly 
storefront edge, approximately 155 feet long, and paved 12’ walkways be provided connecting to the Bayside Trail, 
one in each direction.  A fully developed landscape plan is desirable in this location, with materials comparable in 
character and quality to those proposed for the mews and courtyard associated with MidtownOne and Two, to fully 
complement the Bayside Trail as envisioned by this standard. The minimum standards noted above will at least 
provide an engaging interface and enable the trail and the storefront and its midblock passage to function.   
 
The proposed condition of approval for mid-block permeability addresses the staff concerns about the terms and 
details of the access through the building, while recognizing that these details are dependent on the end user/tenant of 
the first floor. The proposed condition therefore allows for review of those aspects prior to a certificate of occupancy 
of the first floor, and also addresses the trail side improvements and berm removal, and associated cost allocations 
between the applicant and the City.  
.   

B-7 Design Standard - Standard D OPEN 
SPACE AND PUBLIC REALM   D-3 
Landscaping and Street Furniture:  Planters, 
wells and tree grates:  Raised planters shall be 
used wherever possible to increase the viability of 
plant materials. Such planters shall be consistent 
in style and character throughout Bayside. Where 
individual tree wells are located along streets, the 
wells shall be as large as possible to allow 
adequate water and air to the soil and root system. 
Where the dimensions of the sidewalk area permit, 
planting strips or portions of brick sidewalk set on 
sand shall be considered to allow an even greater 
area of permeable surface. Tree grates and guards 

The applicant is requesting a waiver for raised planting beds associated with the ramp system located within the right 
of way that occur along the Somerset Street sidewalk adjacent to Pearl Street extension and Elm Street as  designed. 
 
Staff Comments: 
Jeff Tarling, City Arborist, comments pending. 
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shall be provided in order to assure adequate air 
and water access and to provide protection for 
trees located within pedestrian activity areas.  In 
certain areas, where wide sidewalks exist and 
ample pedestrian circulation area is available, the 
use of granite pavers may be substituted for tree 
grates.  

B-7 Design Standard  - Standard D OPEN 
SPCAE AND PUBLIC REALM   D-3 Irrigation 
and Drainage.  An adequate provision of a water 
source, irrigation system 
and method of drainage shall be provided for 
planted areas. Such areas shall also have 
drainage systems designed to prevent excess water 
accumulation or runoff onto 
FINAL Approved March 26, 2008 
O:\PLAN\Development Design Manual\B-7 
Design Standards (FINAL Approved 032608 by 
PB).doc 14 
pedestrian walk areas. Individual tree wells shall 
be designed to allow adequate drainage, tying into 
curb line drainage systems wherever possible. 

The applicant is requesting a waiver of the requirement for an irrigation system.  All plant material selected shall 
conform the city standards, be selected for drought tolerance in addition, will be located in larger raised planting 
areas. 
Staff Comment: 
Jeff Tarling, City Arborist, comments pending. 

PRINCIPLE E:  ARCHITECTURAL DESIGN 
B-7 Design Standard Provisions Applicant’s Requested Waiver 

Principle E:  Architectural Design 
Standard E-12: Materials: (City’s Design 
Manual, Appendix 4, page 19). 
Facades visible from public rights of way shall use 
natural and authentic materials that are expected 
to last 50 years. Predominant materials shall be 
brick, stone, precast concrete and other masonry 
products, wood, glass and high quality metals such 
as steel, titanium and copper.  Traditional stucco 
on wire lath or masonry may be used. Renewable 
and recyclable materials approved for use by 
LEED Standards (Leadership in Energy and 
Environmental Design) may be used. Cellular 
PVC trim and dimensional stock shall be allowed. 
 
Materials such as thin gauge metal panels, 
exterior insulation and  finish systems (EIFS), 

Materials: 
The applicant requests a waiver from the prohibition of EIFS and single gauge metal siding as primary façade 
materials for the buildings of midtown on the basis that extraordinary conditions exist at this site which have led to 
this choice of materials, and that hardship for the applicant would result from strict compliance with standard E. 12.  
An extraordinary condition present at the midtown parcels, but not generally applicable to other parcels in Bayside, is 
the building code requirement to establish first floor level above the FEMA 100 –yr flood elevation.  This requires 
filling the sites and building at elevation 12.0.  Coupled with the Bayside Vision intent to create pedestrian-friendly 
active streets, Somerset St. must be raise as well, so that sidewalks will be at this high level (and therefore protected 
from flooding also) and pedestrians, including the movement challenged, will be able to freely and easily access the 
retail space.  In order to make the retail space accessible from the Bayside Trail, a major part of the trail adjacent to 
the project will be raised to allow direct access.   
 
Hardship exists as a result of this extraordinary condition in that the costs of this civil site work is distributed across 
only 400 dwelling units (although commitments to the work were made on the basis of nearly twice that number of 
dwellings, and the applicant is honoring the commitment).  This in turn requires economies in all systems of building 
construction including structure and exterior materials.  
Standard E-12 requires heavy façade materials like brick, stone, or re-cast concrete and states “…thin gauge metal 
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panelized “thin brick”, vinyl siding, or stucco on 
Styrofoam or a similar backing shall not be used 
on facades visible from public rights of way. 
Fiber-cement clapboard and shingles may be used. 
Fiber cement panels shall only be used on portions 
of the building not visible from public rights of 
way. Public spaces shall be constructed of 
permanent durable materials such as concrete, 
brick or stone. 

panels [and] exterior insulations finish systems (EIFS)…shall not be used on facades visible from public rights of 
way.”  The chosen wood framing system cannot support the heavier materials and requires the lighter weight of 
siding materials; while fiber-cement clapboard and shingles are allowed, we don’t believe these are appropriate 
materials for the contemporary industrially based expression of these 6 story flat roofed residential buildings in this 
district. 
 
Strict compliance with the requirements of E-12 in this instance would create undue hardship for the applicant by 
requiring a steel and concrete structure which is unnecessary for the buildings proposed.  
 
The minor variance sought, to waive strict compliance and allow EIFS and light weight corrugated metal siding as 
primary façade materials visible from the public right of way, will provide substantial justice in recognition of the 
hardship caused by the expense of meeting the extraordinary condition of raising Somerset St and the Bayside Trail.  
 
These materials have proven long term durability, can certainly last 50 years on longer, and can be used to produce 
buildings which contribute positively to a new identity for the neighborhood in an architectural style expressive of 
the time when built.  The design of the buildings will be completed with functional and aesthetic architectural details, 
with massing and fenestration reflecting the evolving industrial context, and exploiting the important features of 
these materials.  
 
EIFS particularly provides a layer of continuous insulations which meets a sustainable goal of energy efficiency by 
counteracting the effects of thermal bridging commonly associated with stud construction.  The wood frame 
structures similarly support sustainability goals by sequestering carbon from the atmosphere, and by embodying far 
less carbon per sq ft of supported structure than a steel and concrete structure.  
 
The public interest will be secured in that the project in total will bring an active friendly pedestrian setting and 
excellent streetscape to more than 1000 ft of currently unused Somerset street frontage and an equal length of trail 
side which will, by construction of the project, gain 24/7 ”eyes on the park.” 
 
This waiver will not nullify the intent and purpose of the Land Development Plan in that the project fully supports 
the intention to “recast Bayside as a productive and connected urban neighborhood” and “[provides]…entrances to 
apartments, shops and stores, all within walking distance.”  The project as a whole (except where minor variance for 
waiver of specific conditions is requested) is in compliance with the requirements of, and will not nullify the intent of 
the Ordinance.  
 
The impact of the midtown development on other nearby private property is certainly positive, not adverse.  Bringing 
more than 500 new residents to the neighborhood will certainly enhance property values, and the raising of the 
Bayside Trail and Somerset street above flood level will enhance utility of these properties.  The variance to waive 
strict compliance with the exterior material requirements will not have an adverse effect on the value or utility 
adjacent properties.  
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Other than the strict compliance with exterior materials listed in E-12, the building design and aesthetics will be fully 
in compliance with all the other Section E Architectural Design requirements of the B-7 standards, with the Land 
Development, and with the regulations of Article IV of the Ordinance.  
 
These proposed façade materials have no adverse environmental effects.  
 
The applicant respectfully requests waiver of strict compliance with the requirements of B-7 Standard E-12 and 
offers further justification in a memo attached hereto.  
 
 (Refer to Applicant’s memorandum , Standard E-12 Waiver Applicant’s December submission, Exhibit 3) 
 
Staff Comment:  
 

The material choices and color palette are contemporary and acknowledge the industrial context but 
remain residential in application. Building materials for the residential buildings include architectural 
metals, EIFS, ground faced CMU at the ground floor, and aluminum window frames.  The finish and texture 
of these materials were not specified in detail.  The parking garage is predominantly precast concrete and 
green screen with the use of metal panels and screens at the circulation towers.  All buildings use aluminum 
storefront systems at the ground floor with EIFS siding at the storefront transom.  In several instances, 
MidtownFour uses EIFS at the ground level but not along public rights-of-way.   

 

The staff memo for the 1/13 workshop stated that, while the Design Standards for the B-7 zone do not permit 
the use of EIFS in areas visible from a public right of way, staff could support a design where EIFS is not 
the predominant material (i.e. less than 50% of the exterior material surface above the first floor, not 
including windows.)  Since EIFS is not an allowable façade cladding according to the B-7 standard E-12, a 
waiver is required to allow its use. Since the initial submission the applicant has reduced the amount of 
EIFS on the façade of Midtown Three. According to the applicant the façade now has a coverage of 39% 
EIFS (down from 60%), 43% metal siding and 18% windows visible from the public realm. 

 

 While that percentage is by necessity a guideline only, it appears to be met in MidtownOne and, possibly, 
MidtownFour.  In MidtownThree, the previous plans fell short of the 50% goal, however the February 20, 
2015 revisions have addressed this by reducing the EIFS and substituting metal siding is various locations.  
Staff therefore is able to support the materials waiver for this project based on the latest drawings.   

 

As outlined above, staff does not support the use of EIFS on the ground level in locations visible from a 
public way. An approval at this time should include a condition that the storefronts should be subject to 
approval of the Planning Authority and, as the rest of the ground level, be completed in materials on the 
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“predominant materials” list in Standard E-12 

 

 
 .  
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X. SITE PLAN REVIEW 
 
Site plan standards (sec. 14-526) are summarized below in italics, with City staff comment and 
analysis following in regular font. 
 
A. Transportation Standards 

 
 1. Impact on Surrounding Street Systems 

 
The project is subject to a Traffic Movement Permit. The permit is intended to cover  
traffic generated for all four Midtown buildings. The current proposal is smaller than the 
original proposal thus projected traffic volumes are less than the originally approved 
project. 
 
An updated traffic impact study has been submitted by FST (dated January 16, 2015) as 
well as further supplemental information on behalf of the applicant.  See Exhibit 9 
 
The report indicates the project is forecast to generate 316 trip ends and 392 trip ends 
during the AM and PM peak hours respectively. This trip generation is based on a 7 
percent reduction taken for TDM measures. 
 
The report forecasts that 79 vehicles will enter the site during the AM peak hour with 124 
exiting for a total of 203 trips. During the PM peak hour 184 vehicles enter the site while 
165 will exit the site for a total of 349 vehicles. 

 
 Sixty percent of the AM peak will be generated by housing while 60 percent of the PM 
 peak is associated with retail. 

 
 Nine intersections were studied in the vicinity of the project site. 

 
 The report offers the following conclusions: 

 
1. Optimization of signal timings can reduce the impacts of the site generated traffic at 

most of the study intersections. 
2. A signal at the Marginal Way/Chestnut Street intersection is warranted. 
3. Implementation of the above recommendations will mitigate the traffic impacts of 

midtown. 
            

TRAFFIC MOVEMENT PERMIT 
 

Review Comments of Tom Errico, Traffic Review Consultant, regarding the Traffic 
Movement Permit are shown below. Mr. Errico’s complete traffic review comments are 
shown on Attachment 2. 
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o The applicant has submitted a traffic study and supplemental information 
that is compliant with the Traffic Scoping Meeting requirements. The 
following summarizes the traffic recommendations for the project and 
therefore represent the requirements for issuance of a Traffic Movement 
Permit. 

 
o The applicant will be required to install a traffic signal at the Marginal 

Way/Chestnut Street intersection. This intersection currently meets signal 
warrants and accordingly this improvement shall be installed prior to 
certificate of occupancy.  It should be noted that the applicant will be 
responsible for the development of design plans and specifications for 
review and approval by the City. 

 
o The applicant shall install improvements to the Marginal Way eastbound 

approach at Franklin Street as documented in their traffic study.  This 
improvement consists of changing the lane assignment on eastbound 
Marginal Way to a left-lane and a shared through/right lane (it current 
consist of a shared left/through lane and a right-turn lane). This 
improvement is to consist of pavement marking and signing changes only 
(signal head modifications may be required).  No roadway widening is 
anticipated as part of this work. The improvement shall be installed prior 
to certificate of occupancy.  The applicant shall submit plans for review 
and approval. 

 
o The applicant shall develop updated traffic signal timing plans for 

Franklin Street for the three intersections with I-295 Northbound Ramps, 
Marginal Way, and Somerset Street/Fox Street.  The timing plans shall be 
implemented within 6 months following certificate of occupancy.  The 
applicant shall submit plans for review and approval. 

 
o The applicant shall make a $24,000 contribution towards improvements to 

Franklin Street in the Somerset Street/Fox Street and Marginal Way 
intersection areas. This contribution is related to addressing sub-standard 
traffic conditions along Franklin Street.  This contribution amount is for 
the full build project and may be proportioned according to traffic 
generation levels for project phases. 

 
o The applicant shall make a $26,000 contribution towards implementation 

of the Marginal Way Master Plan.  This requirement is to address traffic 
issues at the Marginal Way intersections with Preble Street and Forest 
Avenue and general multi-modal improvements along the corridor. This 
contribution amount is for the full build project and may be proportioned 
according to traffic generation levels for project phases. 
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o The applicant shall make a $21,000 contribution towards the 
implementation of the Somerset Street extension project. This requirement 
is to address traffic issues along Marginal Way, particularly at Forest 
Avenue, Preble Street, and Franklin Street. This contribution amount is for 
the full build project and may be proportioned according to traffic 
generation levels for project phases. 

 
o Somerset Street/Pearl Street – The applicant has conducted a detailed 

evaluation of this installation of a four-way STOP sign traffic control 
condition and has determined that this type of control is warranted and 
from a traffic operations perspective performs at acceptable levels of 
service following project build-out.  Accordingly, the applicant shall be 
responsible for the installation of a four-way STOP intersection. 

 
Construction Management Plan: The applicant shall provide a detailed Construction 
Management Plan.  The information provided by the applicant is insufficient.  I would 
note that significant construction activity will be occurring along Marginal Way in 2016 
and this project must account for this activity in the Plan. 

 
 2. Access and Circulation 

 
  a. Site Access and Circulation. 
 

(i) The development shall provide safe and reasonable access and 
internal circulation for the entire site for all users of the site.    

 
Pedestrian Circulation 

 
Brick sidewalks are proposed along the entire street frontage of the project. Sidewalk width 
varies depending on the location. In areas where there are significant grade issues such as the 
corner of Somerset/Pearl and Somerset/Elm the sidewalk is divided into two levels. Midtown 
One has a split sidewalk with a retaining wall/ramp in the middle with a 5 foot sidewalk along 
the curb and a 8 to 10 foot sidewalk along the building face. A sidewalk is provided along Pearl 
Street from Somerset to the project entrance and eventually connecting to the Bayside Trail. By 
the parking garage it is 14 feet while along Midtown Three 16 feet is provided except at the 
corner of Somerset and Elm where it is split by a retaining wall/ramp, the sidewalk is 10 feet 
along the building and 6 feet by the curb.  
 
Along Elm Street there are several pedestrian challenges. The presence of ramp and stairways at 
the corner of Somerset and Elm squeezes pedestrian movement along the curb side section of the 
sidewalk and constrains a smooth transition for the future Bayside Trail extension that will cross 
Elm at Somerset. By Midtown Four, steps and retaining walls limit sidewalk width along the 
curb side of Elm Street which   provides a connection to Back Cove and Marginal Way. Just a 
few feet to the north is an existing sidewalk “pinch point” by Trader Joes.  
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All these considerations point to addressing these issues as a whole given their close proximity 
and pending construction activity. Applicant has shifted the stairs by Midtown Three which 
provides a more rational travel path for pedestrians. The Elm Street pavement width is very wide 
so the curb alignment can be adjusted to increase sidewalk width. Accordingly the Trader Joes 
sidewalk can be widened by shifting the existing Elm Street curb alignment to the west. The City 
has agreed to fund this improvement.  The most recent site plan shortens the parking area in front 
of Midtown Four since a new service driveway has been provided on the Trader Joes side of the 
building. To help address the limited public sidewalk width by Midtown Four, staff is suggesting 
that the parking spaces shown in front of Midtown Four be shifted to the south freeing up space 
for pedestrians in front of  the building. Improvements to Elm Street will require MDOT 
approval since MDOT has retained control over Elm Street which the City is in the process of 
pursuing. Also the stairs in front of Midtown Four could be shifted in a parallel configuration 
with Elm Street further freeing space for public sidewalk circulation. This concept is further 
discussed in the Bayside Trail section below. Attachment 12 is a revision sketch provided by 
DPS to the applicant that depicts the desired modifications to this section of Elm Street.  There is 
a condition of approval proposed under the site plan transportation standards to require the 
applicant to revise the plans in this area to conform to the City funded improvements adjacent to 
Trader Joe’s, and to relocate the parking pocket.   
 
The plan shows a bus shelter in front of Midtown Three on Somerset Street. The design of the 
bus shelter should be submitted. Staff is suggesting final location of the shelter be subject to 
Staff review and approval as it may be desirable to make some minor streetscape revisions in this 
area to improve pedestrian circulation such as shifting or consolidating a landscaped planter with 
a filterra unit. 
 
Bayside Trail – The project accommodates connectivity to the Bayside Trail at several locations. 
A sidewalk along the easterly side of Midtown One along Pearl Street connects to the trail. A 30 
foot wide mews between Midtown One and Midtown Two provides a further connection to the 
trail from Somerset Street. Previously the applicant had not shown connectivity in the block 
between Chestnut and Elm through Midtown Three. Applicant is now proposing an internal 
connection to trail  through Midtown Three, the details of which will need to be further refined.   
 
As in the previous plan, in order to accommodate the Midtown building footprints between Pearl 
and Chestnut the applicant proposes to shift the trail a few feet to the north. The trail will retain 
the present minimum width of 16 feet throughout the midtown project. A cross section of the 
trail (sheet L42) indicates a 16 foot wide trail with a 7’6” retail entry zone between the trail and 
the parking garage. A 5 foot landscape zone on the north side includes the trail lights and a 
retaining wall adjacent to the 161 Marginal Way property. The grade of the trail will be raised in 
this area so that there will be at grade access to the mews.    The plan should have an affirmative 
statement that the applicant shall be responsible for all costs associated with the reconstruction of 
the Bayside Trail.          
 
As discussed above staff is suggesting the proposed curb side parking on Elm Street by Midtown 
Four be shifted to the south in order to open up space in front of the building for a wider 
pedestrian sidewalk. In the general area  where the parking spaces could be relocated, two 
underground transformers are proposed which will likely impact one or two existing street trees.  
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Adjacent to this area is a triangular shaped landscaped area which is a “mini-gateway” for the 
Bayside Trail. With these various infrastructure improvements being proposed including the 
proximity of Midtown Four, it is suggested that the applicant submit a revised site plan for this 
area so that circulation and streetscape needs can be more adequately addressed including 
pedestrian/bicycle movements for the Bayside Trail as well as pedestrians circulating from 
Midtown Four. 
 
Vehicle Circulation 
On-site vehicle circulation is limited to a driveway for the parking garage on Somerset Street and 
a service driveway for Midtown Four on Elm Street. 
 
The developer is extending Pearl Street along the face of the residential building which provides 
vehicle access to a pedestrian entrance near the northerly end of the building. A vehicle drop-off 
area has been incorporated by the entrance which allows vehicles to turnaround and head back to 
Somerset Street. Pearl Street ends just short of the trail. A connection from Pearl Street to the 
trail is shown on the plan providing a connection for pedestrians, bicycles and CMP vehicles to 
service project transformers.  
 
The latest plan shows a service truck delivery driveway on Elm Street for Midtown Four. 
Midtown Four is located along a sharp curve which poses challenges in terms of on-site 
circulation. Limiting this driveway for service deliveries only while reducing the number of on-
street parking spaces balances the need for service deliveries and short term parking while 
addressing roadway safety concerns. 

 
Review Comments of Tom Errico: 
 
o It is requested that the applicant incorporate special pavement surface treatment in 

the area approaching the parking garage entry gates for added traction during 
winter periods given the slope of this area. Specifications shall be provided to the 
city for review and approval. In addition, the applicant shall be responsible for 
development of a parking operations management plan that will review traffic 
flow at the entry and exit gates to ensure the system is fully utilized from a 
capacity perspective and that winter operations are acceptable. The applicant shall 
perform a monitoring survey of operations that shall be reported 12 months after 
opening and annually thereafter. The applicant will be responsible for 
implementing improvements that respond to full usage of gate capacity or winter 
issues, if problems are identified. 
 

o The revised gate layout has a transition area that entering the garage that is short 
and vehicles exiting the garage will block entry movement.  The applicant shall 
revise the layout to prevent this blocking condition. [Updated Comment from Mr. 
Errico (Feb. 20, 2015) indicates “the applicant has revised the plan to address this 
comment, but given that blockage may be a problem, I would suggest that the 
applicant conduct a monitoring study both when the project opens and after the 
garage is fully occupied and be responsible for revising the entry layout if 
blockage problems are identified”.] 
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 (ii)  Points of access and egress shall be located to avoid conflicts with 

 existing turning movements and traffic flows. 
 
o Revised garage plan notes a ramp of 6% at the back of the sidewalk.  I am 

concerned about this slope and potential impact to pedestrian safety on the 
sidewalk.  The applicant should revise the plans to address this safety concern. 

 
o The applicant has conducted the requested analysis and has determined that the 

parking garage driveway at Somerset Street will operate at an acceptable level of 
service when fully occupied.  I would note that while the delay is not expected to 
be significant, vehicle queues of in excess of 250 feet (12 vehicles) are projected 
leaving the garage during peak conditions and will back up through the gate 
system. 

 
Vehicle access on Somerset Street is limited to one driveway for the parking 
garages and access from Pearl Street extension. The Elm Street driveway is 
intended to function for service deliveries only. 
 
Review Comments of Tom Errico: 
 
o A detailed traffic operation analysis shall be provided at the garage 

entrance onto Somerset Street given that the size of the garage has 
increased thus traffic volumes entering and exiting would also increase 
during peak hours.  The applicant has conducted the requested analysis 
and has determined that the parking garage driveway at Somerset Street 
will operate at an acceptable level of service when fully occupied. 

 
   See also comments on Elm Street service delivery driveway in Loading  
   and Servicing section below: 
 
  (iii) Drive up features  
 

There are no drive up features on the site except an internal gate within the 
parking garages. 

 
   b. Loading and Servicing 

 
Service deliveries for Midtown buildings (residential and retail uses) 
generally takes place along the street in parking spaces or designated 
delivery zones (if so designated) as there is no room onsite for such 
activities. The exception is the residential building in midtown One which 
has a drop-off area along Pearl Street extension and an internal loading 
area (total length of the bay is about 35 feet) for smaller trucks. For 
Midtown Three there are two doors along Somerset Street one for 
trash/recycling with a second for tenant move-ins. Trucks will stay at the 
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curb line with equipment wheeled back and forth between the doors and 
the truck.  
 
As recommended by staff, the applicant has created a new service 
driveway for Midtown Four on the Trader Joes side of the building. This is 
intended to accommodate single unit truck activity for deliveries, trash 
removal and other appropriate small truck deliveries. This avoids the 
concern of  service trucks  wheeling trash/recycling containers (or move-in 
activity) over the Bayside Trail from curb side to the building. This earlier 
design would have posed conflicts with trail activity and degradation of 
the trail surface and environment.  
 
Since a new service driveway has been created, the applicant has 
decreased the length of curb side parking along Elm Street. 
 

Review Comments of Tom Errico:  
 
o Elm Street has a very different transportation function as compared to 

Somerset Street and thus street cross-sectional elements must be carefully 
reviewed. I would further note that the horizontal curve on Elm Street also 
complicates traffic safety in this area. 
 

o The revised plan included a new driveway (on the northerly side of Trader 
Joes) that is intended for single-unit trucks and I find it to be acceptable. I 
would suggest that the on-street parking bay be shifted to the south so it 
does not constrain the sidewalk in front of the building. I would also 
suggest that the sidewalk and curbing be implemented to match the City 
plan to modify Elm Street to eliminate that narrow sidewalk at the corner 
of the Trader Joes building. 
 

  c. Sidewalks 
 

  (i/ii) All proposed developments shall provide sidewalks along all   
  frontages in accordance with Sections 14-498 and 14-499 of the   
  City Code and replace substandard sidewalks in substandard   
  condition. 

            
Applicant proposes to construct new brick sidewalks along the entire street 
project frontage of Somerset, Chestnut and Elm.  A brick sidewalk will be 
installed along the building side of Pearl Street extension though 
technically not a city street at this point.         
 

  Review Comments of Bruce Hyman:  
  In numerous locations, the project as currently designed does not meet City  
  Technical Manual standards for ADA-compliance and does not meet the   
  streetscape design and pedestrian accessibility standards as described by the B-7  
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  Design Principles and Standards.  See Attachment 4 for Mr. Hyman’s complete  
  comments. 
 
  Specifics include: 
 

o The ramp and landing system on the NE corner of Elm Street-Somerset 
significantly interferes with pedestrians walking along Elm Street and is 
not ADA-compliant. The tree in front of this ramp and landing area 
hinders the pedestrian access route along the street and should be relocated 
or eliminated. Comment has been addressed although the configuration 
remains non-ideal. 

o The section of sidewalk along Elm Street between Midtown 3 and 
Midtown 4 does not provide a direct accessible pedestrian route (as 
depicted on Sheet C-2.0B). Pedestrians should not need to divert along the 
Bayside Trail for an ADA-compliant route on Elm Street. 

o The configuration of several curb ramps are not ADA-compliant; they are 
not aligned perpendicular to the flush curb portion of the ramp.  

o Portions of the accessible pedestrian route depicted on C-2.0B are not 
ADA-compliant due to reliance on crossing the flare of a curb ramp. 
o The ADA-compliant accessible pedestrian route relies heavily on 

the building frontage zone immediately adjacent to all of the 
buildings. Assurances should be provided that no intrusions will 
restrict the accessibility of this route by the retail/commercial uses 
within (no outdoor seating, etc). With the newly reconfigured 
sidewalk, an updated graphic (C-2.0B) illustrating the ADA-
compliant pedestrian access routes should be prepared. It is not 
possible to know if this comment has been addressed. 

o The configuration of the sidewalk with the indented parking area in front 
of Midtown 4 will degrade the pedestrian environment along the section of 
sidewalk. A re-design of this Elm Street street frontage is desired to better 
comply with the B-7 Design Principles and Standards. This has been 
somewhat addressed see Tom Errico’s comments.  

(iii) Continuous internal walkways shall be provided between existing 
 or planned public sidewalks adjacent to the site, transit stops 
 and street crossings and primary building entrances on the site. 
 
The Bayside Trail abuts the project on the northerly side of the property. 
Internal connections between the trail and Somerset Street are available 
from the mews and Pearl Street extension. Sidewalks are also planned 
along Chestnut and Elm to the Bayside Trail. Applicant is planning 
internal access through the Midtown Three retail space from Somerset 
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Street to the trail. All primary building entrances are adjacent to public 
sidewalks. A bus stop is proposed in front of Midtown Three within a 
public sidewalk.    
 

Review Comments of Tom Errico:  
 
o  The plans are not clear as to the construction of the sidewalk on the south 

side of Somerset Street. The applicant is suggesting that this be adjusted 
during final design and thus a condition of approval should be included. 

 
o  Applicant has been requested to detail pedestrian routings between 

generators and the parking garage and note the adequacy of facilities for 
providing safe and direct accommodations. Applicant has provided a 
graphic illustrating the routings but applicant should provide information 
that specifies for all routings, compliant cross slopes are provided, 
including driveway aprons. Applicant has requested that this information 
be provided as a condition of approval.  

 
 3. Public Transit Access 

 
A bus shelter has been shown on the plan  in front of  Midtown Three near the location of 
an existing Metro bus stop. The exact location of the bus shelter requires further staff 
review and approval. 
 
Review Comments of Tom Errico:  
 
o The revised bus shelter location should be reviewed and approved by METRO. 

The City is requesting an in-line Transit Stop on Somerset Street and coordination 
with METRO is required to finalize details. 

 
Review Comments of Bruce Hyman: 

o The proposed bus stop location does not (per drawing C-2.0B) provide the 
required ADA-compliant bus stop landing area (5’x8’) nor does the bus stop 
directly connect to the ADA-compliant pedestrian access route at this location. A 
note has been added to the plan but no other information/design changes made. 
  

4. Parking 

  a. Location and Required Number of Vehicle Parking Spaces 
   
  (i) Off-street parking  

   
According to the most recent applicant submission, the Midtown Two 
parking garage will accommodate 801 spaces although a figure of 828 
spaces was given on the prior submission. As a development of over 

53



50,000 square feet, the Planning Board establishes the number of required 
parking spaces based on the applicant’s analysis as reviewed by the City 
Parking Manager and the consulting traffic engineer.  With the Midtown 
parking garage, the project appears to have a surplus of parking spaces for 
the 445 residential units and the commercial space, but this needs to be 
formally documented.   The final parking demand is dependent upon 
which commercial users are secured for the space, so the management of 
the parking will be part of the final TDM. 
 
Review Comments of Tom Errico:  
The applicant has not provided a parking demand analysis for the 
Midtown project (residential and retail space). 

 
(ii) Where a parking study is required, the City encourages 

Transportation Demand Management (TDM) strategies to be 
employed.   

 
  A draft TDM plan has been submitted.  See Attachment C-D. 

 
(iii) Developments proposing to exceed minimum parking requirements 

by 10% or more must demonstrate through a parking analysis that 
the amount of parking is appropriate for the proposed use of the 
site. 
 

The purpose of the parking garage is to serve the Midtown development as 
well as surrounding businesses and the general public. The parking garage 
is intended to be a parking resource for the area so as to avoid surface 
parking which would undermine the city policy of a dense urban 
neighborhood in Bayside. Two hundred spaces will be assigned for public 
turnover parking per the City/Federated Agreement.   

 
(iv) Parking spaces and aisles shall meet applicable dimensional 

standards as detailed in Section 1 of the Technical Manual. 
 

The parking garage has a minimum parking aisle width of 24 feet. The 
primary parking space dimension within the parking garage is 9ft by 18ft.  
Compact spaces (9ft by 16ft) totaling 109 spaces are provided on all upper 
floors of the garage which is within the compact space standard of 20 
percent for parking facilities. The applicable dimensional standards 
required by this section have been met.  
 
Review Comments of Tom Errico: 
 
o Project meets the standard. Compact parking spaces exceed the 

city’s dimensional standards which is acceptable. 
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(v) Parking lots, except for temporary lots to be used for less than one 
year, shall be constructed of a permanent and durable hard 
surface that is not subject to ponding or erosion.  

  Not applicable. 
 

b. Location and Required Number of Bicycle Parking Spaces:  
 

Attachment Architectural Plans A101A indicates that 192 bike storage 
spaces will be provided within the parking garage. Also if cars are parked 
adjacent to the bike storage areas, it will be difficult to gain access.  While 
this is a significant number unfortunately they are located on floors 2 
through 7 (32 per floor) which is not the most convenient scenario for 
bicyclists. Previous plans had a bike storage room on the first floor. Bike 
racks are distributed at various locations outside Midtown buildings. 
 

   Bruce Hyman Review:  
 

o The exterior bike rack locations are not designed with adequate 
spacing between the racks or with adequate spacing from the street 
or other structures. 
 
o The bike racks shown on Attachment Landscape Plans L4.0 

(the Olympia Rack) do not meet the Technical Manual 
standard for bicycle racks for installation within the public 
right of way. These racks should be replaced with either the 
Bike Hitch or Downtown rack. 

o Bicycle Parking within the Parking Garage: A detailed 
layout should be provided to ensure the functionality and 
accessibility to the clusters of 8 bike racks, with 2 clusters 
per level. It does not appear that the racks will be fully 
accessible when cars are parked immediately adjacent to 
the clusters. 

 
Further information should be provided to clarify the number and location 
of bike parking spaces as well as the project’s compliance with the bike 
parking standard. 
 

c. Motorcycle and Scooter Parking.  
 

Six motor cycle/scooter spaces are proposed within the parking garage. 
The submitted TDM plan suggests 20 spaces allocated for motor 
cycle/scooter parking. 

 
d. Snow Storage. 

 
Submission states:  “The applicant intends to contract with a local snow 
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removal/grounds maintenance operator who will be responsible to conduct 
snow removal in accordance with typical protocols in the City of 
Portland”.  
 
Specific information has not been provided by the applicant regarding 
removal of snow from the top floor of the parking garage. This needs to be 
clarified. The City’s Parking Manager, John Peverada, has expressed 
concerns regarding structural issues that may arise if snow is stored on top 
of parking garages.   
 
Attachment Plans (C.2.0) states “snow on parking decks to be plowed and 
stored in designated areas of the upper level on the garage. Snow melt 
equipment may be installed, refer to parking garage drawings”. The 
specifics of snow removal from the parking garage should be clarified 
particularly in avoiding snow loads that might jeopardize the structural 
integrity of the parking garage. 
 
Also, on sheet C.2.0, in an area within the Bayside Trail corridor near 
Midtown One, a note states “snow storage to be removed by Federated”. 
The subdivision recording plat, note 2A states “an easement for snow 
removal activities in a location over lot 4 and lot 9”. Lots 4 and 9 
constitute the Bayside Trail corridor. The notes referred to in this 
paragraph should be removed from the plans as staff does not support 
using the trail corridor for private snow storage. 
 

5. Transportation Demand Management (TDM): 
 

A TDM plan has been submitted. See Attachment C-D. 
 
Review Comment of Tom Errico: 
 
o The submitted TDM is draft and needs to be finalized. An annual 

monitoring program is required and thus other strategies will be reviewed 
on a year-by-year basis.  

 
            Review Comments of Bruce Hyman: 
 

o Minimum bicycle parking is a site plan requirement according to Section 
14-526 of the Land Use Code. The TDM plan may incorporate additional 
bicycle parking, bicycle wayfinding, and/or covered parking to further 
encourage bicycle use. 

o While the Midtown project technically meets the minimum 
requirements for the quantity of bicycle parking, it does not meet the 
requirement that the amount and distribution of parking to help attain its 
stated TDM objective to encourage bicycling. Specifically, there is no 
long-term resident bicycle parking being provided in Midtown 1, 3 or 4. 
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All long-term resident bicycle parking is consolidated within the parking 
garage. For instance, the long-term resident bicycle parking for residents 
of Midtown 4 is approximately 800 feet from the bicycle parking in the 
parking garage (Midtown 2). The layout of the bike racks and adjacent 
parking needs to be examined to ensure that bike racks are accessible – it 
does not appear to be the case. 

 
B. Environmental Quality Standards 
 

1. Preservation of Significant Natural Features: 
   

a. Significant natural features by incorporating them into site design. 
Significant natural features shall be defined as: 

 
Past industrial activities (rail yard, scrap yard) of this site including the filling of 
Back Cove removed significant natural resources many years ago. 

 
(i) Populations of trees and plants listed on the Official List of 

Endangered and Threatened Plants in Maine, published by the 
Maine Natural Areas Program. 

 
The site is void of any significant vegetation. 
 
(ii) Habitat for species appearing on the official state or federal list of 

endangered or threatened animal species;  
 

The Maine Department of Inland Fisheries and Wildlife states their 
records “indicate no occurrence of rare, threatened, or endangered animal 
species within the project area”. The US Department of Interior indicates 
that no federally listed or proposed threatened and endangered species 
under the jurisdiction of the US Fish and Wildlife Service are known to 
this project area, with the exception of occasional transit eagles”. See 
Exhibit 16. 

 
(iii) High and moderate value waterfowl and wading bird habitat 

including nesting and feeding areas, as defined by the Department 
of Inland Fisheries and Wildlife; 

 
This site does not have these characteristics. 

 
(iv) Casco Bay Island Aquifers  

 
Not applicable. 
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(v) Waterbodies  
 

Not applicable. 
 

2. Landscaping and Landscape Preservation 

 a. Landscape Preservation 

(i) Site development shall be designed to incorporate, and limit disturbance to 
or removal of existing trees, as specified below. Preserved trees may be 
counted towards site landscaping requirements.   

o Review Comment of Jeff Tarling:  

Landscape proposes to remove and replace existing trees. The site 
does not have any “mature” trees on the site 

 (ii) All development subject to zoning setbacks shall preserve a minimum of 
30% of existing trees ten (10) inches DBH or greater within the required 
setback area unless trees are non-native invasive species, as identified in 
Section 4 of the Technical Manual, or are deemed unsalvageable by the 
Portland City Arborist or their designee.    

o  Review Comment:  No trees of 10” DBH are on site. 

(iii) Protection during Construction: The site plan shall include adequate 
measures to protect vegetation to be preserved from construction impacts, 
in accordance with the tree preservation standards listed in Section 4 of the 
Technical Manual.     

o Review Comment of Jeff Tarling: 

Landscape plan proposes to remove & replace certain existing trees. The 
plan should show all “tree save” areas and protection areas and protection 
measures. This includes physical barriers/construction fencing, no 
construction equipment or storage near root zones. Web links for Tree 
Save measures referenced in memo. 

Existing trees to be relocated – The project landscape contractor shall 
properly prepare trees to be relocated to be made available to the City of 
Portland for reuse. This includes digging and preparing the rootball with 
“balled and burlap” standard. Trees should be cared for on-site as needed 
for an agreed upon period of time, this includes watering and site 
protection in safe location. 

(iv) Waiver:  Where the applicant can demonstrate that preservation of existing 
vegetation would compromise development of the site, the Reviewing 
Authority may permit the substitution of replacement landscaping in other 
areas of the site, and/or a financial contribution to the City of Portland 
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Tree Fund for an amount proportionate to the cost of trees removed, as 
described below: N/A 

(a) For each tree required to be preserved that is removed and is 
greater than 16” in caliper DBH, two (2) replacement trees of a 
species identified on the City of Portland Recommended Tree List 
shall be planted on the site as detailed in Section 4 of the Technical 
Manual).   

    Review: N/A 

(b) For each tree required to be preserved that is removed and is 
between ten (10) and sixteen (16) inch DBH, one (1) replacement 
tree of a species identified on the City of Portland Recommended 
Tree List shall be planted on the site as detailed in Section 4 of the 
Technical Manual).  

    Review: N/A 

(c) Where the planting of replacement trees on the site is not feasible, 
the applicant shall contribute an amount proportionate to the cost 
of required replacement trees to the City of Portland Tree Fund, as 
detailed in Section 4 of the Technical Manual.   

                                                Review: N/A 

(v) In addition to the provisions of this section, all development within the 
Shoreland Zone shall meet the requirements of Division 26, Shoreland 
Regulations.  

   Review: N/A 

 b. Site Landscaping 

  (i) Landscaped Buffers:  

(a) Screening. Loading and servicing areas, dumpsters, storage areas 
and utility structures, except for renewable energy systems, shall 
be screened from view from public sidewalks, streets and adjacent 
properties by dense evergreen landscaping, fencing, masonry wall 
building walls, or a combination thereof.  

o Review Comment of Jeff Tarling:  

The proposed landscape plan shows adequate buffering with the 
exception of the trail side of Midtown Three. The trail side of 
Midtown Three shows a row of 26 Pagoda Dogwood, shown as 
C.ALT (26) on the landscape sheet, these should be upgraded to a 
larger tree species. This might include: Yellow Birch, River Birch, 
Red Maple, Swamp White Oak (examples) planted in fewer 
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numbers then the 26 Dog Woods, perhaps in groves. This request 
is to improve the scale as the Pagoda Dogwoods mature is a low 
10’ in height. The City Arborist and Planning Authority is willing 
to work with  the project team to find a compromise on the revised 
tree types, numbers and spacing for the trail section of Midtown 
Three. Also due to the number of Cornus or Dogwood species in 
this area planted prior to the project an alternate species is needed 
to add plant diversity and long term sustainability to avoid mono-
culture plantings. 

(b) Understory Plantings. All development subject to required zoning 
setbacks shall include a minimum of six (6) shrubs per forty five 
(45) linear feet of all frontages as measured along the property line.  
A shrub shall be defined as one shrub, one ornamental grass, 
and/or 3 perennials.  Required shrubs may be installed anywhere 
on the site, including a green roof, if proposed, and may be planted 
in any arrangement.   Existing vegetation to be preserved on the 
site may be counted towards this requirement as detailed in Section 
4 of the Technical Manual.  

o Review Comment of Jeff Tarling: 

Earlier review comment mentions that plants should meet or 
exceed minimum sizes.   All shrubs should be minimum 5 gal 
versus the small residential scale 3 gal size. Green wall vines shall 
be minimum 5 gal. minimum. All perennials should be 3 gal 
minimum size. 

(c) Industrial and Commercial Zones. For non-residential development 
proposed in an industrial or commercial zone subject to required 
zoning setbacks and abutting a residential zone, an evergreen, 
densely landscaped buffer of not less than ten (10) ft wide and six 
(6) ft tall is required along the side abutting the residential zone.  
Where site constraints prevent such a buffer from being 
established, the width of the landscaped buffer may be reduced but 
shall include architectural quality fencing of not less than six (6) ft 
tall and a mix of evergreen and deciduous trees spaced no further 
than twenty (20) ft apart along the abutting the residential zone.  

    Review: N/A 

(d) Buffer from Surrounding Development. All residential 
development shall provide and/or preserve evergreen vegetated 
buffers where necessary to buffer the development from 
detrimental impacts of existing surrounding development.   

o Jeff Tarling Review Comment:   
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                The proposed landscape plan meets this standard provided tree &  
    plant sizes meet standards with upgrade of pot sizes to 5 gallon for  
    shrubs and 3 gallon for all perennials, grasses and vines. 

  (ii) Parking Lot Landscaping:   

(a) Developments with five (5) or more parking spaces shall include at 
least two (2) trees (or one (1) tree and three (3) shrubs) per five (5) 
parking spaces planted in landscaped islands to screen shade and 
break up parking.  Trees and shrubs in parking lots may be in 
informal groups, straight rows, or concentrated in clusters as 
detailed in Section 4 of the Technical Manual.  

    Review Comment: Project proposes indoor parking garage. 

(b) Landscaped islands shall be distributed so that uninterrupted 
pavement does not exceed forty (40) parking spaces.  

    Review: N/A 

(c) Landscaped islands shall be curbed and a minimum of eight (8) 
feet in width, not including curbing.  The incorporation of bio 
retention into landscaped islands is strongly encouraged.    

Review Comment:  The project does include bio retention features 
all of which should be maintained by the project including those 
within the public way but serves the proposed development.  This 
includes the required maintenance and reporting aspect. (this is 
likely covered in the Engineering Review comments) 

   (d) Vehicle display lots shall be subject to the parking lot landscaping  
    standards of this section.   

    Review: N/A 

   (e) Waiver: Where site constraints prevent implementation of all or a  
    portion of required parking lot landscaping, as determined by the  
    Reviewing Authority, the requirements may be all or partially  
    waived and the applicant shall contribute an amount proportionate  
    to the cost of required parking lot trees to the City of Portland Tree 
    Fund. 

    Review: N/A 

  (iii) Street Trees:  

(a) All development shall include street trees in numbers and locations 
as specified in Section 4 of the Technical Manual.  Street trees 
shall be planted in the right of way, as specified in Section 4 of the 
Technical Manual.  Street trees shall be of a species identified on 
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the City of Portland Recommended Tree List, unless otherwise 
approved by the Portland City Arborist or his/her designee. 

o Review Comments of Jeff Tarling:     
 
The proposed landscape plan appears to meet the standard.  Trees 
must be from the approved list, no Callery Pear or Lindens.  

                The raised granite planter for the street trees should change from  
    saw-cut to “Thermal Top”. 

(b) Waiver. Where the applicant can demonstrate that site constraints 
prevent the planting of required street trees in the City right of 
way, the Reviewing Authority may permit the planting of street 
trees in the front yard, within ten feet of the property line.   
Existing preserved healthy trees that are six (6) inches or more in 
caliper and are on the site within ten (10) feet of the property line 
may be counted towards this requirement.  If planting street trees is 
neither feasible in the City right of way nor within the site, the 
applicant shall contribute to the City of Portland Tree Fund an 
amount proportionate to the cost of required street trees.  

o Jeff Tarling Review Comment:   

Applicant requests a waiver from the street tree requirement of one 
tree for per residential unit (445 units). Applicant is proposing 97 
trees along the project street frontage including the Bayside Trail 
not including replaced trees along Chestnut. Applicant is proposing 
29 granite planters along street frontages which exceeds the fee in 
lieu of the additional trees. Mr. Tarling recommends granting the 
waiver subject to a financial contribution to street tree fund of 
$8,000, which is the difference between the cost for the required 
number of trees and the cost of the 29 raised planters. See Section 
VIII of this report Technical and Design Waiver Review for more 
details. 

3. Water Quality, Stormwater Management and Erosion Control: 
 
The proposed development is subject to the requirements of the city’s Stormwater 
Management Standards and the Maine DEP Chapter 500 Stormwater Management 
Standards relative to Site Location of Development, including the Basic and General 
Standards. David Senus (Development Review Consultant) has confirmed that the 
applicant’s submission meets the standards and requirements of these regulations. Mr. 
Senus’s review comments later in this section and in their entirety on Attachment 5. 

  
Stormwater Management Overview - Although new buildings and paving treatments will 
be added to the site, the impervious surface increase is considered minimal if any, given  
the compact soil conditions from the prior scrap yard and rail yard activities.  The site is 
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presently considered to be 95% impervious. Stormwater calculations were provided as 
part of the submitted Stormwater Management Report. See Exhibit 13. Stormwater 
detention is not required because of the existing high impervious surface coverage, 
capacity of the separated storm drains in the vicinity of the site and its close location to a 
stormwater outfall in Back Cove.  
 
For the easterly end of the site, the project will tie into storm drain pipes (18 inch to 30 
inch) in Somerset Street which convey stormwater to Franklin Street. At Franklin Street 
the pipe enlarges to 36 inches and later connects into a 72 inch pipe which outfalls 
directly into Back Cove downstream of the Franklin Street interceptor and tide gate 
structure.  An 18 inch storm drain is also located along the Bayside Trail. 
 
The westerly side of the site is served by a storm drain in Somerset Street which    
flows to Elm Street and then down to Marginal Way to a 60 inch line that discharges to 
Back Cove. Staff is recommending the existing 12 inch storm drain in Elm Street be 
replaced with a 24 inch line to help address drainage concerns expressed by the Noyes 
family regarding the elevation of Somerset Street.  
 
Water Quality Overview -. Stormwater treatment for the Midtown site is accomplished in 
several ways. Tree-Box filters (Filterra unit) will be sited within the sidewalk area along 
Somerset Street (8), Chestnut Street (2) and Pearl Street ext (1) with an accompanying 
underground storage system. By locating the units within the street right of way and 
treating roadway stormwater, applicant receives credit for required on site stormwater 
treatment. Roof run-off from Midtown Three however will flow underground to Filterra 
units in Somerset Street. From the surface, the units  measure  4ft by 6ft and will have 
small plantings in them.  

 
An underground storm treatment unit within the Midtown plaza treats stormwater from 
that roof as well as the plaza and the roof of the parking garage.  

 
An oil water separator for the internal garage floors of Midtown Two (1,000 gallon 
capacity) will be discharged into the Somerset Street sewer.  

 
Stormwater associated with Midtown Four will be treated by an underground 
StormTreat tank which is located behind the building. 
 
An inspection and maintenance manual for stormwater management and related 
facilities has been submitted.  See Exhibit 13. 

 
 

Sanitary Waste Overview - The project will connect into the existing 36 inch 
sanitary sewer in Somerset Street.  Grease traps (1,000 gallon capacity) will be 
installed for each building. A memo (Attachment C-C) from Public Services  
states “the existing thirty-six, fifty-four inch and sixty-six inch reinforced 
concrete sewer pipes, located in Somerset Street, have adequate capacity to 
transport, while the Portland Water District sewage facility…has adequate 
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capacity to treat, the total anticipated increase in wastewater flows of 171,110 
GPD, from the proposed mixed use development towers.”  

 
Water Quality, Stormwater Management and Erosion Control (sec. 14-526(b)(3) 
a. All development must demonstrate that the proposed site improvements are designed to 

minimize the amount of stormwater leaving the site. This must include consideration of 
the design and location of improvements to minimize the total area of impervious surface 
on the site and stormwater management techniques to minimize both the volume and rate 
of runoff from the lot. The stormwater management plan must demonstrate the following: 
 
(i) Any stormwater draining onto or across the lot in its pre-improvement state will 

not be impeded or re-directed so as to create ponding on, or flooding of, adjacent 
lots; 

 
  Review Comment of David Senus:  
 

o Standard met. The Applicant’s design incorporates numerous and 
appropriately located drainage inlets to collect and convey stormwater 
runoff draining from the project site and from adjacent lands abutting the 
project site into the municipal storm drain system so as not to create 
ponding on, or flooding of, adjacent lots.  Other review comments are 
highlighted below.  

o Bayside Trail -  The following comments are specific to the proposed 
grading and drainage concept for the areas behind midtown One and 
midtown Two, from Bayside Trail STA 6+50 to STA 12+50;  

                        refer to sheets C-3.0 and C-7.12: 
i. The drainage concept, as proposed, provides an adequate means of 

collecting and conveying stormwater runoff from the midtown 
property, City property (Bayside Trail), and adjacent properties 
north of the Bayside Trail.  

ii. The face of the retaining wall and fence are proposed primarily on 
the property line between City of Portland (Bayside Trail) property 
and the parcels located north of the Bayside Trail. Temporary 
construction agreements will be required from the adjacent 
property owner to complete the work as proposed, as construction 
activity will be required on adjacent property to install the 
retaining wall and the associated grading. 

 
o Elm Street Storm Drain - The Applicant, City, and adjacent landowners 

have acknowledged that drainage issues exist during certain storm events 
along Somerset Street, specifically in and around a low point at the 
Somerset Street / Elm Street intersection. A proposal has been discussed 
between the City and the Applicant to install a 24” storm drain pipe from 
the Somerset / Elm intersection to an existing 24” storm drain pipe in Elm 
Street, near Trader Joe’s. We recommend moving forward with the 
proposal to install a 24” storm drain pipe at this location. It is our 
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understanding that the City has agreed to pay for the installation of this 
pipe, and that the Applicant will provide design plans.   

 
o Somerset Street Design - To address concerns raised by the Noyes family, 

owners of the properties located on the south / east side of Somerset Street 
between Elm and Pearl Streets, the Applicant has prepared  Figure 1,  
Somerset Street Schematic Maintain 18” of Freeboard Adjacent to Noyes 
Building, rev. dated January 26, 2015.  See Attachment Civil Plans C-15.  
We have reviewed this figure with input from the City’s Planning and 
Public Services Engineering Departments, and we recommend approving 
the design concepts presented on this figure. The civil engineering plans 
submitted by the Applicant do not currently reflect the layout, grading, 
drainage, and materials that are presented on Figure 1 in the Somerset 
Street Right-of-Way.  We recommend including a condition of approval 
requiring that the Applicant design the Somerset Right-of-Way to reflect 
the concepts presented on Figure 1 as part of their final plan, to be 
submitted for review prior to construction. 

 
o Plan Note: Numerous design plans within the Applicant’s most recent 

submittal include a note on Somerset Street that reads “midtown HAS 
BEEN DESIGNED TO REFLECT THE PROPOSED RAISING AT 
SOMERSET STREET BASED ON CITY GUIDANCE.  SOMERSET 
STREET DESIGN AND CONSTRUCTION SHALL BE COMPLETED BY 
OTHERS”.  The aforementioned recommended condition of approval (see 
Comment #6) will require that the applicant design and submit Somerset 
Street plans for review and approval. We also understand that the City and 
the Applicant have entered into a cost sharing agreement which requires 
the Applicant to construct the improvements proposed within Somerset 
Street. This note should be struck from future submittals. 
 
(ii) Any increase in volume or rate of stormwater draining from the lot 

onto an adjacent lot following the improvement can be handled on 
the adjacent lot without creating ponding, flooding or other 
drainage problems and that the owner of the lot being improved 
has the legal right to increase the flow of stormwater onto the 
adjacent lot; 
 

 Review Comment of David Senus:  

 Standard  met.  The Applicant’s design does not propose to 
increase the volume or rate of stormwater runoff onto adjacent lots. 

(iii) Any increase in volume or rate of stormwater draining from the lot 
onto City property following the improvement can be handled 
without creating ponding, flooding or other drainage problems 
and that the owner of the lot being improved has the legal right to 
increase the flow of stormwater onto the City’s property; and 

65



 
Review Comment of David Senus:  

Standard met. The Applicant has provided an engineering 
evaluation indicating that cumulative changes to peak flow rate 
and volume from the site will be minimal and can be 
accommodated in the City’s municipal drainage infrastructure.   

(iv) Any increase in volume or rate of stormwater draining from the lot 
into the City’s separate storm sewer system can be accommodated 
in the system without creating downstream problems or exceeding 
the capacity of the storm sewer system. 
 
Review Comment of David Senus:  
 
Standard met. The Applicant has provided an engineering 
evaluation indicating that cumulative changes to peak flow rate 
and volume from the site will be minimal and can be 
accommodated in the City’s municipal drainage infrastructure.   
 

b. All development, except Level I minor residential development, shall comply with the 
standards of Section 5 of the Technical Manual including basic, general and flooding 
standards, as applicable, to prevent and control the release of pollutants to waterbodies, 
watercourses, wetlands and groundwater, and reduce adverse impacts associated with 
increases or changes in flow, soil erosion and sedimentation. 
 

 Review Comment of David Senus:  

 Standard met for Basic & General Standards; Waiver requested from Flooding Standard. 

c. All development, except Level I minor residential development, that are located within 
the watershed of an Urban Impaired Stream shall comply with the Urban Impaired 
Stream standards pursuant to Maine DEP Chapter 500 Stormwater Management Rules, 
as described in Section 5 of the Technical Manual. 
 

 Review: Standard not applicable.  The project is not located in the watershed of an Urban 
Impaired Stream. 

d. Level I: minor residential development shall comply with basic erosion control 
standards, as described in Section 6 of the City of Portland Technical Manual. 
 

 Review: Standard not applicable.  The project is not a Level I minor residential 
development.  

e. Development shall not pose a risk of groundwater contamination either during or post-
construction, as described in Sections 5 and 9 of the Technical Manual. 
 

 Review Comment of David Senus:  
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 Standard met.  The Applicant proposes methods for stormwater management that are 
designed in accordance with Section 5 of the Technical Manual to limit risk to 
groundwater contamination.  Project is located in area of City serviced by PWD drinking 
water distribution system, therefore the water supply standards of Section 9 are not 
applicable.  

f. Development shall provide for adequate and sanitary disposal of sewage as described in 
Section 2 of the Technical Manual. 
 
Review Comment of David Senus:  
 
Standard met.  The design incorporates acceptable means of connecting the project’s 
sanitary sewer systems to the City’s combined sewer system.  

 
3.  Water Quality, Stormwater Management and Erosion Control: 

a. All development must demonstrate that the proposed site improvements are 
designed to minimize the amount of stormwater leaving the site. This must include 
consideration of the design and location of improvements to minimize the total 
area of impervious surface on the site and stormwater management techniques to 
minimize both the volume and rate of runoff from the lot. The stormwater 
management plan must demonstrate the following: 

 
  (i) Any stormwater draining onto or across the lot in its pre-improvement  
   state will not be impeded or re-directed so as to create ponding on, or  
   flooding of, adjacent lots; 
 
   Review Comment of David Senus:  
   Standard met. The Applicant’s design incorporates numerous and   
   appropriately located drainage inlets to collect and convey stormwater  
   runoff draining from the project site and from adjacent lands abutting the  
   project site into the municipal storm drain system so as not to create  
   ponding on, or flooding of, adjacent lots.   
 

(ii) Any increase in volume or rate of stormwater draining from the lot onto 
an adjacent lot following the improvement can be handled on the adjacent 
lot without creating ponding, flooding or other drainage problems and 
that the owner of the lot being improved has the legal right to increase the 
flow of stormwater onto the adjacent lot; 

 
   Review Comment of David Senus: 
   Standard met.  The Applicant’s design does not propose to increase the  
   volume or rate of stormwater runoff onto adjacent lots. 
 

(iii) Any increase in volume or rate of stormwater draining from the lot onto 
City property following the improvement can be handled without creating 
ponding, flooding or other drainage problems and that the owner of the 
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lot being improved has the legal right to increase the flow of stormwater 
onto the City’s property; and 

 
Review Comment of David Senus: Standard met. The Applicant has 
provided an engineering evaluation indicating that cumulative changes to 
peak flow rate and volume from the site will be minimal and can be 
accommodated in the City’s municipal drainage infrastructure.   

(iv) Any increase in volume or rate of stormwater draining from the lot into 
the City’s separate storm sewer system can be accommodated in the 
system without creating downstream problems or exceeding the capacity 
of the storm sewer system. 

 
Review Comment of David Senus: Standard met. The Applicant has 
provided an engineering evaluation indicating that cumulative changes to 
peak flow rate and volume from the site will be minimal and can be 
accommodated in the City’s municipal drainage infrastructure.   

 
b. All development, except Level I minor residential development, shall comply with 

the standards of Section 5 of the Technical Manual including basic, general and 
flooding standards, as applicable, to prevent and control the release of pollutants 
to waterbodies, watercourses, wetlands and groundwater, and reduce adverse 
impacts associated with increases or changes in flow, soil erosion and 
sedimentation. 
 

 Review Comment of David Senus:  

 Standard met for Basic & General Standards; Waiver requested from Flooding 
Standard. 

c. All development, except Level I minor residential development, that are located 
within the watershed of an Urban Impaired Stream shall comply with the Urban 
Impaired Stream standards pursuant to Maine DEP Chapter 500 Stormwater 
Management Rules, as described in Section 5 of the Technical Manual. 
 

 Review: Standard not applicable.  The project is not located in the watershed of 
an Urban Impaired Stream. 

d. Level I: minor residential development shall comply with basic erosion control 
standards, as described in Section 6 of the City of Portland Technical Manual. 
 

 Review: Standard not applicable.  The project is not a Level I minor residential 
development.  

e. Development shall not pose a risk of groundwater contamination either during or 
post-construction, as described in Sections 5 and 9 of the Technical Manual. 

 
Review Comment of David Senus:  
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Standard met.  The Applicant proposes methods for stormwater management that 
are designed in accordance with Section 5 of the Technical Manual to limit risk to 
groundwater contamination.  Project is located in area of City serviced by PWD 
drinking water distribution system, therefore the water supply standards of 
Section 9 are not applicable.  

 f. Development shall provide for adequate and sanitary disposal of sewage as  
  described in Section 2 of the Technical Manual. 
 

Review Comment of David Senus:  
 
Standard met.  The design incorporates acceptable means of connecting the 
project’s sanitary sewer systems to the City’s combined sewer system. 
 

C. Public Infrastructure and Community Safety Standards  
 1. Consistency with City Master Plans: 

 
a. The proposal appears generally consistent with applicable approved 

master plans such as A New Vision For Bayside.  
 

            See Attachment 1 for discussion of the Midtown’s consistency with 
            A New Vision For Bayside.  
 

2. Public Safety and Fire Prevention:  
 
 a. The development shall incorporate the following public safety principles 

 for Crime Prevention through Environmental Design (CPTED) into site 
 design to enhance the security of public and private spaces and to reduce 
 the potential for crime. 

 
(i) Natural surveillance that promotes visibility of public spaces and 

areas. 
 
All of the principle open spaces on the development are visible with clear 
lines of site from multiple vantage points and/or buildings with windows. 
The first floor retail and upper story residential units have an abundance of 
glazing which provides the opportunity for significant observation of 
outdoor activities.  
 
The lighting plan shows a well distributed level of lighting over the public 
and private circulation areas of the project.  Lighting issues are 
additionally addressed under site plan standard 14-526 (d)6. below.  
 
(ii) Access control that promotes authorized and/or appropriate access 
 to the site. 
 
The circulation areas around the parking garage and residential building 
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are accessible to the public but given the density of development and high 
degree of glazing found on the first floor retail and the residential tower 
there will be plenty of “eyes” observing the comings and goings on the 
site. 

 
(iii) Territorial reinforcement that promotes a sense of ownership and 

responsibility through environmental design. 
 
The mews and plaza are linked to the first floor retail and residential tower 
because of their proximity and design which promotes territorial 
reinforcement. Likewise these spaces are also visually and physically  
linked to the Bayside Trail.  Pedestrian friendly first floor retail with large 
windows and the possibility of outside cafes also reinforces this feeling.  
 

b. Provide adequate emergency vehicle access to the site in accordance with 
City standards for street widths and turning radii, as described in Section 
1 of the Technical Manual. 
 
The nearby street network is adequate for emergency vehicle access. The 
initial driveway plan of Pearl Street extension was  widened at the request 
of the Fire Department. The first part of Pearl St is 28 feet wide while the 
remainder varies in width but  generally there is at least 26 feet of  
pavement width when taking into account the surface area of the drop-off 
area. 
 
A new service driveway has been added on the Traders Joes side of  
Midtown Four which provides a second means of access to the building as 
required by the Fire Dept. Comments from the Fire Dept. indicate the 
driveway should be widened from 15 feet to a minimum of 16 feet for fire 
service access.  
 

c. Be consistent with City public safety standards, Section 3 of the City of 
Portland Technical Manual, including but not limited to availability and 
adequacy of water supply and proximity of fire hydrants to structures.  
   
Comments from Acting Assistant Chief Keith Gautreau and Lt. Craig 
Messinger are shown as Attachment 8. They have concluded the site plan 
is acceptable provided their review comments are addressed. A summary 
of the review comments is provided below. 
 
o A Dumpster is proposed to be placed inside of Building #3 for the 

trash holding area. Although this building will be provided with a 
full sprinkler system, we are requiring a two hour separation 
between this space and the remainder of the building. 

o Mid-Town building #4 site plan has been updated to provide a  
service driveway on the Trader Joes side of the building which 
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provides a second means of access as required by fire access 
standards. The new service driveway needs to be widened from 15 
feet to a minimum of 16 feet. Also signage and striping on the 
driveway shall be required indicating Fire Lane NO Parking. 
 

o At this point, the PFD has not seen any current plans for Fire 
Alarm and/or Sprinkler systems. 

 
o During construction, the PFD will require the following: 
 Per NFPA 1, 16.3.4, Access for firefighting equipment. 
 Per NFPA1,16.4.3, Fire Protection during construction. (Water 

supply ) 
    Per NFPA 16.4.3.3.2, Standpipe Installations in Buildings under  
    construction. 
    Per NFPA   16.7.1.6, Fire Extinguishers 

 
            Applicant has submitted supplemental information prepared by Fire Risk 

Assessment Inc. to evaluate the fire protection features of the general layout of the 
development. See Exhibit 6. 

 
Each of the four buildings has a fire hydrant in front of it. The Pearl Street 
hydrant was tested in 2006 and had a static pressure of 112 psi and a residual 
pressure of 108 psi with a flow of 2,846 GPM according to the Portland Water 
District. 

 
3. Availability and Adequate Capacity of Public Utilities: 
             
 Sanitary Waste  

 
Public Services indicates there is adequate capacity to transport and adequate 
capacity to treat the waste flows of this project which is anticipated to generate  
wastewater flows of 102,194 gallons per day. All of the buildings will be served 
by an existing sewer in Somerset Street.  See Attachment B-2. 
 
Water  
 
A letter from the Portland Water District confirms they will be able to serve the 
proposed project. Midtown One to Three will be served by an existing 16 inch 
water line in Somerset Street. In regard to Midtown Four, the “District  will 
require that 350 feet of existing 6 inch main be replaced with 8 inch in Preble/Elm 
St. from Marginal Way”.  See Attachment B-2. 
 
Power 
 
CMP has confirmed their ability to serve the project.  See Attachment B-2. The  
submitted midtown site plans reflects complete underground power service on 
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Somerset Street from Pearl Street to Elm Street although by necessity there may 
be a lone pole remaining at the corner of Somerset and Pearl (south side). With 
the construction of the midtown project and the raising of Somerset Street this 
represent a unique opportunity to bury the lines.  
 
The two pad mounted transformers behind Midtown Four have been shifted to an 
underground location between Midtown Four and Midtown Three near the Elm 
Street sidewalk/esplanade. An underground transformer is proposed on the 
Chestnut Street side of Midtown Three. The only pad mounted transformers will 
be two transformers behind Midtown One adjacent to the Bayside Trail/ 
161Marginal Way office building property line. An underground transformer will 
be placed along the Noyes warehouse street frontage to replace an existing 
transformer within the warehouse. 
 

D. Site Design Standards 
 

1. Massing, Ventilation and Wind Impact: 
 
a. The bulk, location and structures or height of proposed buildings and 

structures shall not result in health or safety problems from a reduction in 
ventilation to abutting structures or changes to the existing wind climate 
that could result in unsafe wind conditions for users of the site and or/or 
adjacent public spaces. 

 
The minimum distances midtown buildings and or abutting buildings should not 
result in ventilation becoming a health or safety problem. For example, the 
distance  between Midtown One and Two is 30 feet. The nearest offsite building 
to theses structure is in excess of 80 feet (E.Perry maintenance building). The 
nearest building to Midtown Three is the Noyes warehouse building a distance of 
about 60 feet. Midtown Four is located a distance varying from 7 to 28 feet from 
the Trader Joes building. 
 
In regard to wind conditions, a wind study was previously prepared by RWDI 
based upon 165 foot high buildings which did identify some potential impacts. 
The report suggested that winter winds from the north and northwest might cause 
probable discomfort for sitting activities in the courtyard if Midtown One were 
built.  See Attachment B-4. 
 
As the current project is less than half that height, wind impacts are expected to be 
significantly moderated. Submission states “it is highly improbable that 
pedestrians on the trail, Elm St or Somerset St in this vicinity would experience 
any discomfort due to wind while sitting, walking, or jogging. As no dangerous 
wind conditions were found for any spaces with the taller buildings so no 
dangerous wind conditions will result from the substantially shorter buildings.” 
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b. The bulk, location or height of proposed buildings and structures shall 
minimize, to the extent feasible, any substantial diminution in the value or 
utility to neighboring structures under different ownership and not subject 
to legal servitude in favor of the site being developed. 

 
The Midtown development abuts the Bayside Trail. At its closet point, Midtown 
One is 85 feet from the E. Perry scrap yard maintenance building and over 150 
feet from the DHS building. Across the street from street from Midtown One and 
Two is a truck parking lot. Across from Midtown Three is a brick warehouse.  
Adjacent to Midtown Four is Trader Joes. All the buildings are 6 stories or 72 feet 
high except for the parking garage. In the surrounding context of the project site, 
the proposed building program and investment being made by the developer, the 
development is unlikely to diminish the value of neighboring structures based 
upon bulk, location or height. 
 
c. HVAC venting systems 
 
Submitted materials appear to indicate that HVAC systems will be located on the 
roofs of proposed structures away from public spaces and residential properties.  
 

2. Shadows: 
 
Not applicable. This standard excludes the B-7 zone. 
 
3. Snow and Ice Loading:  
 
See snow storage in Transportation Section of this report. 
 
4. View corridors:  
 
 The massing, location and height of development shall not substantially obstruct 

public view corridors identified in the Downtown View Corridor Protection Plan, 
as provided in the City of Portland Design Manual, Appendix 1. 

 
 

The proposed development is not located within a view corridor identified in the 
Downtown View Corridor Protection Plan. 

 
5. Historic Resources: 

 
a. Developments affecting designated landmarks or within designated 

historic districts or historic landscape districts:  
 

Not applicable. The site does not follow within any of these categories.  
 

b. Development adjacent to designated landmarks, historic districts or 
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historic landscape districts: when any part of a proposed development is 
within 100 feet. 

 
Not applicable. The site does not follow within any of these categories. 

 
c. Preservation and/or Documentation of Archaeological Resources.  

 
There are no known documented archeological resources associated with the site. 

 
6. Exterior Lighting  

  
Street and Bayside Trail Lighting 
Applicant is proposing to install the designated Bayside street light fixture and 
pole  (medium height of 19 feet) along Elm Street (5 fixtures), Somerset Street 
(15 fixtures) and Pearl Street (2). The submission indicates these will be LED 
fixtures. The normal pole spacing as specified in the technical and design 
Standards is 80 to 100 feet on center assuming streets lights are on one side of the 
street. Applicant is proposing pole spacing along Somerset Street closer to a  60 
foot interval and has requested a waiver according from this standard to enhance 
pedestrian lighting.   
 
Applicant proposes to relocate the existing Bayside Trail lights between Chestnut 
and Pearl from the southerly to the northerly side of the trail in concert with   
raising the trail grade. 
 
A written supplement indicates “all proposed fixtures; Bayside fixture and 
Bayside Trail fixture, are proposed as LED…” 
 
Site Lighting 
An updated site lighting plan including photometrics has been submitted. See 
Attachment Landscape and Lighting Plans L3.1. 
 
The plan lists the following fixtures: 
S1: Holophane Bayside medium fixture mounting height: 19’3” 
S2: Relocated existing Bayside Trail light fixture 
S3: Kim Altitude mounting height:10’ 
FX1: Wall mounted Olympus MH: 9’-0” 
FX2: Wall mounted Prescolite 6” LED Lite Box, MH 9’-0” 
FX5: Canopy Light: Prescolite 4” LED Downlight D4LED3 MH:16’ 
CB: AAL CB9R Concrete Bollards 31 5/8” light center height 
 
Midtown Two features 27 wall mounted FX 2 fixtures while Midtown One has 17 
of the same fixtures with 4 FX1 fixtures by the Pearl Street entrances. 
 
Midtown Three includes 15 apparent wall mounted fixtures (FX2?) on the 
Somerset and Chestnut building sides but the plan doesn’t match the light fixture 
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key.  One light fixture is shown on the Bayside trail side. On Midtown Four 14 
wall mounted light fixtures are shown but the plan doesn’t match the light key. 
 
The plan indicates that a “recessed LED stair lighting” is proposed  by Midtown 
Four on the Elm Street side of the building. The note does not appear for the 
reminder of the stairways within the public right of way. 
 
Catalog cuts need to be submitted for the wall mounted fixtures to confirm they 
are non-glaring and deflected downward.  
 
A lighting plan for the parking garage has been submitted. See Attachment L3.2. 
The plan lists the following fixtures to be utilized for the parking garage. 
 
G1: Beacon Lighting Viper LED Pole Mounted Light Fixture (MH: 20”) 
G2 Hubbell Loredo Series Wall Mounted LED ( MH: 8”) 
G3 Hubbell Sedona Series Ceiling Mounted LED 
G4 New Star Victory 2-4 N LED Linear Luminaire (Stairwells) 
 
Three of fixture G1 (20 foot mounting height) will be mounted on top of the 
parking garage. Typically about 46  G3 ceiling mounted fixtures will be installed 
for each floor of the garage. 
 
Catalog cuts of the fixtures need to be submitted to confirm that they are non- 
glaring and deflected downward. 
 
Exhibit 19 under exterior lighting states “exterior lighting will be located only at 
entrances for safety, security and a sense of welcome, and at egress and service 
doors as required by code. These lights will be shielded or cut-off fixtures that 
will emit light upwards nor into adjacent residential properties.”  
 
Summary 
 
A lighting and photometric plan has been submitted. Catalog cuts of the light 
fixtures need to be submitted except for the Bayside street light fixture and 
Bayside Trail fixture. The exterior photometric plans indicate that the average 
illumination levels for each building site (1.81 to 2.4) exceeds the technical 
lighting standard (section 12.2.3; illumination levels) of 1.25 for average 
illumination. Two of the Midtown building sites meet the maximum illumination 
levels while Midtown Three and Midtown Four exceeds the maximum 
illumination levels (7.7 and 6.8 respectively). 
 
The previous approval referenced that the parking garage would include a motion 
sensor unit to address energy efficiency and public safety and that the fixtures 
would operate at 50% output until activated by either pedestrian or vehicle 
motion. The fixtures were to be  mounted between the double T beam structure to 
allow uniform distribution while screened from exterior view.   Confirmation of  
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whether these fixtures were to be included in the present plan was not evident in 
the current submission.          
 
Given the above, we are recommending that site lighting be a condition of 
approval with staff review and approval. We will work with the applicant to 
reduce the lighting levels while recognizing the applicant’s desire to have an 
appropriate level of light. During this process staff can approve a waiver of the 
site lighting standards as necessary. 
 
The Planning Board will be processing a waiver for the spacing of street lights for 
the Bayside light fixture as previously discussed. 

  
7. Noise and Vibration 
 
 HVAC equipment appears to be located on top of  buildings in enclosed 

screening. No generators are shown on the site plan. 
 
8. Signage and Wayfinding  
 
 A signage plan has been submitted for all four buildings with 15 sides of the 

buildings represented. The plan is shown on Attachment Architectural Plans A800 
(signage elevations). These drawings serve as signage concepts for each façade 
but do not denote a final sign design for individual tenants. The drawings show 
signage placement on the building and a calculation in square feet for each sign.  

 
 Staff has reviewed the sign plan with Ann Machado, Zoning Specialist, for 

conformance with zoning requirements. Comments regarding particular signs not 
meeting maximum size requirements are noted below.  

 
 Unless otherwise indicated in the description  that follows, proposed signs are 

mounted at the first floor level just above the storefront windows. Such retail 
signage is described as internally illuminated. 

 
 Midtown One – A residential identification sign (marquee mounted) is shown on 

the Pearl Street side of the building not to exceed 150 sf. On the Somerset Street 
side (south) a retail signage of up to 300 sf  is proposed which exceeds the staff 
calculated maximum allowable size of 286 sf. Retail signage of up to 144 sf  is 
proposed along the mews (west). 

 
 Midtown Two – On the Somerset Street side (south) of the building, applicant is 

proposing up to 620 sf of first floor retail signage which exceeds the staff 
calculated maximum allowable size of 480 sf. A building identification sign (200 
sf) placed vertically on the stairway/elevator tower spanning four floors is 
proposed.  
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 On the trail side (north), applicant is proposing up to 620 sf of first floor signage 
which exceeds the staff calculated allowable  maximum size of 480 sf. Two upper 
level tenant signs are proposed (top of the building) with each sign having 100 sf. 

 
 On the Chestnut Street side (west) the first floor tenant signage of  up to 860 sf 

exceeds the staff calculated allowable maximum size of 244 sf. A 200 sf upper 
level building identity sign is proposed vertically adjacent to the stair tower.  

 A street number building sign (not to exceed 6 sf) and a parking identity sign (not 
to exceed 50 sf) is proposed along the Somerset Street side of the building. 

 
 Midtown Three – On the Somerset Street elevation, a first floor retail signage of 

up to 860 sf is proposed which exceeds the staff calculated maximum allowable 
size of 800 sf. A residential identification  marquee sign is proposed not to exceed 
150 sf. 
On trail or north side, first floor retail signage of 160 sf is proposed. We assume 
this will change since the applicant at the January 13th workshop indicated  the 
berm will be removed exposing more retail frontage to the trail. The plan should 
be updated if that is the case. 
 
On the west side of the building first floor retail signage of 60 sf  is proposed 
which exceeds  the staff maximum calculation of 56 sf. The east side retail 
signage of 160 sf is within allowable limits.  
 
A building street number sign (4 sf) is proposed along Somerset Street. 
 
Midtown Four – On the east side, applicant proposes up to 150 sf and an 
additional 80 sf of retail signage while staff calculates the maximum allowable 
signage as 142 sf and 68 sf, respectively. On the south retail signage is proposed 
at 250 sf which is within allowable limits. 
 
Wayfinding – Applicant has not submitted  wayfinding signage but that is 
relatively minor issue that can be handled administratively. Signage related to the 
Bayside Trail  will be important so the public is aware of the pedestrian 
passageways between Somerset Street and the trail. 
 
Summary: The submitted concept signage plan indicates  size and placement of 
proposed signs on the buildings. A number of the signs shown on the façade 
elevations exceed the maximum size requirements. The signage plan should be 
revised reflecting a signage plan in conformance with the sign ordinance unless 
the applicant seeks a waiver from these requirements.  We are recommending that 
the signage plan be a condition of approval with final review and approval by the 
Planning Authority. 
 

9. Zoning Related Design Standards:    
 
(a)(i) B-7 design standards: Development shall be designed to support the 

77



development of dense, mixed-use neighborhoods with attractive, safe and 
convenient street level pedestrian environments as demonstrated by compliance 
with all applicable design standards listed in the Design Manual. 
 

             The B-7 design principles and standards are addressed in section XII of this 
 report. 

 

XI.      B-7 Mixed Use Urban District Zone Design Principles and Standards 

The development is subject to the B-7 Mixed Use Urban District Zone Design Principles and 
Standards.  For the Board’s convenience we have included the complete text of the standards 
along with staff review comments. For standards in which the applicant is requesting a waiver, 
the applicable text was shifted to the Requested Waivers section of this report rather than 
repeating the standard twice in both sections. 

The Design Manual, under Review and Determination of Compliance, states the following: “To 
be approved, site plans must adhere to the applicable design standards taken as a whole, and 
present the best deign response to the standards achievable for the overall design program.  A 
project shall be rejected as not meeting the applicable design standards if the project, taken as a 
whole, fails to meet or address applicable design criteria.” 

The applicant’s response to the standards is shown in Exhibit 17 although the complete text of 
the standards is not shown.   

I. PURPOSE 
II. APPLICABILITY 
III. PRINCIPLES AND STANDARDS 
 
 PRINCIPLE A:  URBAN DESIGN 
 STANDARD A-1: Sense of Place 
 STANDARD A-2: Edges and Transitions 
 STANDARD A-3: Gateways 
 STANDARD A-4: Views and Landmarks 
 STANDARD A-5: Pedestrian Environment 
 STANDARD A-6: Mix of Uses 
 STANDARD A-7: Building Orientation  
 
 PRINCIPLE B:  ACCESS AND CIRCULATION 
 STANDARD B-1: Streets and Alleys 
 STANDARD B-2: Street Connectivity 
 STANDARD B-3: Mid-Block Permeability  
 STANDARD B-4: Sidewalks and Crosswalks 
 STANDARD B-5: Green Streets 
 STANDARD B-6: Multi-modality 
 STANDARD B-7: Continuity of street level uses 
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 STANDARD B-8: Traffic-calming 
 STANDARD B-9: Streetscape Design 
 STANDARD B-10: Encroachments 
 STANDARD B-11: Lighting 
 
 PRINCIPLE C:  PARKING, LOADING AND SERVICE AREAS 
 STANDARD C-1: Parking Structures  
 STANDARD C-2: Parking Entrances 
 STANDARD C-3: Active Uses 
 STANDARD C-4: Back of Parking Structures 
 STANDARD C-5: Decks and Ramps 
 STANDARD C-6: Surface Lots 
 STANDARD C-7: Bike Racks and Pedestrian Amenities 
 STANDARD C-8: Service, Utility and Mechanical Infrastructure 
 
 PRINCIPLE D:  OPEN SPACE AND THE PUBLIC REALM 
 STANDARD D-1; Open Space Design 
 STANDARD D-2: Bayside Trail 
 STANDARD D-3: Landscaping and Street Furniture (private and public) 
 STANDARD D-4: Pedestrian Amenities 
 STANDARD D-5: Public Art 
 
 PRINCIPLE E:  ARCHITECTURAL DESIGN 
 STANDARD E-1: Architectural Design 
 STANDARD E-2: Height 
 STANDARD E-3: Massing 
 STANDARD E-4: Articulation 
 STANDARD E-5: Flexibility of Interior Layout 
 STANDARD E-6: Entrances 
 STANDARD E-7: Windows 
 STANDARD E-8: Storefronts 
 STANDARD E-9: Back Sides of Buildings 
 STANDARD E-10: Rooftop Appurtenances 
 STANDARD E-11: Fences and Walls 
 STANDARD E-12: Materials 
 STANDARD E-13: Transparency 
 STANDARD E-14: Illumination 
 STANDARD E-15: Weather Protection 
 STANDARD E-16: Signage 
 STANDARD E-17: Historic Buildings 
 STANDARD E-18: Sustainable Design 
 STANDARD E-19: Shadows 
 STANDARD E-20: Wind 
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I. PURPOSE 
 

The B-7 Design Principles and Standards are intended to guide Bayside neighborhood 
residents, developers, designers, City officials and staff and others in the creation of a 
vibrant, aesthetic and sustainable neighborhood which is dense, mixed-use, and 
pedestrian-friendly.  The B-7 Design Standards support excellence in urban and 
architectural design which contributes to a strong sense of place, encourages 24-hour 
activity, promotes multi-modal transportation, provides public spaces and protects scenic 
views.  The B-7 Design Standards meet the following goals: 
 
1. Support and reinforce the goals of A New Vision for Bayside. 
 
2. Accentuate Bayside as a gateway to the city by highlighting major corridors and 

corners. 
 
3. Preserve the neighborhood building scale that is typical of the small blocks of 

Portland. 
 
4. Extend the existing street grid and create mid-block permeability, in order to 

provide opportunities for multi-modal access, service alleys, public spaces, view 
corridors, and access to light and air.  Design pedestrian oriented streets with 
significant landscaping. 

 
5. Preserve view corridors toward Back Cove and the White Mountains, as well as 

views looking toward the spine of the Portland peninsula, as shown in the Bayside 
Height Map.   
 

6. Create dense, mixed-use, multi-modal development that is adjacent to 
infrastructure, highways, jobs and educational opportunities.   
 

7. Create spaces of various scales that are attractive to creative industries, such as 
art, architecture, design, film, media, music, performing arts, publishing and 
software design 

 
8. Allow building heights that create space for a critical mass of people needed to 

make a new urban neighborhood successful.  Ensure that development is human 
in scale at the pedestrian level.   

 
9. Encourage architecture which expresses the aesthetic of the time in which it was 

built, that respects local urban design patterns, and that is compatible with 
adjacent traditional residential neighborhoods.  The Portland Peninsula has been 
Maine’s most urban area for several centuries and new architectural styles and 
materials are often introduced here.  It is expected that this will continue to be the 
case as sites in the B-7 Zone are redeveloped.   
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10. Incorporate “green” design, smart growth policies, and sustainable technology 
into the urban design, site plan design, and architectural designs of the Bayside 
neighborhood. 

 
11. Create a variety of mixed-use commercial opportunities that serve the 

neighborhood, city and region.  Ensure that commercial development which is 
regional in scale, is compatible in design and massing to the adjacent traditional 
residential neighborhoods. 

 
12. Provide a hierarchy of green spaces on public and private land with parks, 

playgrounds, plazas and trails.  Ensure that the streetscape design enhances the 
pedestrian experience. 

 
13. Use authentic building materials and construction methods that are of the highest 

quality and appropriate to an urban environment and expected  to last at least 50 
years. 

 
14. Adaptively reuse existing buildings. 

 
III. PRINCIPLES AND STANDARDS 
 
 PRINCIPLE A:  Urban Design 

All development in Bayside shall be designed to create a strong urban identity and 
sense of place.  Buildings may be a variety of architectural styles, particularly those that 
are innovative and express the aesthetic of the time in which they were built, and shall be 
organized according to principles of urban design that integrate with the urban fabric of 
surrounding neighborhoods and Portland as a whole.  These principles shall strengthen 
the overall sense of place, accentuate views, gateways and landmarks, establish defined 
boundaries and ensure sensitive transitions to surrounding neighborhoods, enhance the 
physical amenities of the neighborhood, and create a pedestrian oriented environment 
with safe and vital streets.  

 
STANDARD A-1:  Sense of Place.  The identity and “sense of place” of Bayside is 
based on design elements that contribute to the character of the district.  New 
development shall respond to unique characteristics such as:  existing patterns of design 
and development; opportunities to extend the street grid; changes in topography; 
proximity and views to significant buildings, amenities or natural features; access to light 
and air; connection to the pedestrian and bicycle network and public spaces; access to the 
regional transportation system, and opportunity for innovative design.   
 
All development shall meet the goals of A New Vision for Bayside.  The City’s Bayside 
Streetscape Subcommittee further identified characteristics which will strengthen the 
identity of the district such as building on the industrial heritage of the past; enhancing 
the artistic personality of Bayside in the future; respecting the vernacular of existing 
buildings; encouraging innovative architectural design that expresses the aesthetic of the 
time in which it was built; encouraging adaptive reuse; respecting the “patina” of age and 
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maintaining historic materials; strengthening the connections to adjacent neighborhoods 
of Bayside, Downtown, Back Cove, Deering Oaks, and the East End; preserving views; 
mitigating the widths of the major arterials such as Marginal Way and Franklin Arterial 
which border the neighborhood; highlighting Portland and Cumberland Streets as “Main 
Streets” to the traditional residential portions of the neighborhood; mitigating 
traffic/pedestrian concerns across major streets, creating mixed uses that have a 
neighborhood scale; creating neighborhood green spaces as places to gather; and utilizing 
native plant materials in landscaping. 

 
Staff Comment: The development meets goals of the Bayside Plan by building 
new housing, remediating a brownfields site, providing a multi-level parking 
garage, supporting transit-oriented development, and installing new streetscape 
improvements that improve walkability.  The project incorporates mixed uses 
including first floor retail with residential above. The mews and attached plaza 
provide gathering spaces that residents, as well as the public, can enjoy. New 
connections to the Bayside Trail include the mews and Pearl Street extension.  
The project takes the approach of providing new design elements to the 
neighborhood while making reference to the industrial context.    
 
The area behind MidtownThree was recently revised to open the retail space to 
the Bayside Trail, while reducing or eliminating the berm in this location.  As of 
this submission, there is not a treatment plan for the open space abutting 
MidtownThree and the connections to the trail.  (See also Principle D Open Space 
and the Public Realm). 

 
STANDARD A-2:  Edges and Transitions. Transitions between larger scale, mixed use 
buildings and smaller-scale residential uses shall be designed so that there is a seamless 
connection to adjacent residential neighborhoods to ensure that these zones remain stable, 
quiet, and secure.  This shall be achieved through the mitigation of height, massing, 
stepbacks, materials, and details and design of the façade at the pedestrian level.  
Potentially nuisance features or uses, such as dumpsters and air handlers, parking, service 
areas, blank walls, or backs of buildings shall not be sited or designed in a manner that 
forms a boundary to the residential neighborhood.  Larger scale developments may use 
public open spaces to provide transitions to lower scale uses.  [See Standard C-8 Service, 
Utility and Mechanical Infrastructure, and Standard E-9 Back Sides of Buildings]. 

 
Staff Comment: Midtown does not directly abut a residential block. The retail 
storefronts provide a pedestrian scale to the lower floors of the building.  The 
project mitigates height and scale to some degree in its façade articulation and 
upper floor stepback strategies. 

 
STANDARD A-3:  Gateways.  Gateways serve as landmarks, signal arrival into 
neighborhood and the city, and help to promote the distinct identity of Bayside.  The 
designated gateways in Bayside are shown on the Bayside Street Hierarchy Map.  These 
gateways shall be visible to and oriented to vehicular, bicycle, and pedestrian traffic; and 
shall be of the highest quality materials appropriate to an urban environment.  
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Development at designated gateways shall include elements such as dramatic 
architectural forms and details, public space, distinctive paving patterns and landscaping, 
public art, historical markers, water features, unique accent lighting, wayfinding or 
“welcome” signage, and crosswalks.   

 
  Staff Comment: Not applicable.  This project is not located at one of the   
  identified Gateways for Bayside. 
 

STANDARD A-4: Views and Landmarks.  View corridors to buildings and natural 
resources help to define the character of Bayside.  New development shall be designed 
with consideration for its impact on significant views and view corridors as shown on the 
Downtown Height Study and the Bayside Height Overlay Map, as well as other important 
views as may be identified during the City’s development review process.  View 
corridors shall be highlighted with significant architecture and quality materials.  New 
development shall be sited so that it does not block view corridors.  Taller portions of 
structures shall step back out of the view corridor.  Roof top appurtenances shall not to be 
visible from view corridors, nor shall they obscure important landmarks.  Additionally, 
development along corridors on the east-west axis through Bayside shall be evaluated to 
maximize sun and light.  [Also see Standard E-10 Rooftop Appurtenances]. 

 
Staff Comment: Applicant requests a waiver from the View Corridors and 
Building Stepbacks requirements of this section.  
 
The Myrtle Street corridor will be blocked by the 7 story parking garage while the 
Cedar Street corridor will be blocked by the 6 story residential building, 
MidtownThree. The Cedar Street corridor is less impacted because there are 
already buildings within the view corridor, including the Noyes storage building 
uphill, and the student housing at Marginal Way.   The Planning Staff support the 
request for waivers of the view corridors for Myrtle and Cedar Streets due to the 
existing structures partially blocking the Cedar Street views and the partial 
blocking of Myrtle Street.   
 
Staff identified the approach from Elm Street to MidtownFour as a view corridor 
to a building that will help define the character of Bayside (as the standard calls 
for).  The MidtownFour building should highlight its prominence in the Elm 
Street view corridor through its architecture.  The revised architecture 
acknowledges and highlights this context by 1) orienting the primary entry façade 
of the building to face the Elm Street approach, 2) adding emphasis to this 
elevation of the building with additional height and a cornice line, and 3) 
providing façade articulation and a canopy which direct visual attention to the 
building entry.  In order to better assess the success of these design features at 
meeting the standard, refer to the contextual renderings depicting how the 
building will be viewed coming down Elm Street. 
 
Of additional concern is the view of MidtownFour from the Bayside Trail 
approach.  The proposed building elevation shows a high proportion of solid, 
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EIFS wall facing the trail.  If additional fenestration could be provided on this 
facade it would alleviate the concerns about the quality of building facing the 
public amenity of the Bayside Trail.  
 

STANDARD A-5:  Pedestrian Environment.  Development on public streets or public 
spaces shall be human scale at the pedestrian level and enhance the pedestrian 
environment through the use of elements at the first floor such as a mix of uses; detailed 
facades; building materials and signage of the highest quality; fully-functioning entries 
oriented to the street; active windows and storefronts; awnings and weather protection; 
outdoor seating and sales displays; traffic calming; adequately sized sidewalks; 
appropriately scaled streetlights; gathering spaces; trees and landscaping; street furniture; 
and amenities such as public art, water features, and historical markers.  [See Principle B 
Access and Circulation, Principle D Open Space and the Public Realm, and Principle E 
Architectural Design]. 

 
Staff Comment: All buildings including the parking garage will have retail on 
the first floor along street frontages. All buildings have fully functioned entries 
oriented to the street. Street lights (Bayside light fixture) are proposed along the 
project street frontage while the Bayside Trail light fixture will be retained along 
the trail.  The project will have double the normal number of Bayside streetlight 
fixtures.  Generally, proposed sidewalks are ample and appropriate for a 
pedestrian oriented environment with appropriate revisions at the Somerset and 
Elm corner as previously noted. Street trees are proposed along the street frontage 
and the trail. Benches are proposed along the street and trail. The mews and plaza 
as well as the granite block seating wall enhance the pedestrian experience.  The 
retail space adjacent to the Courtyard is designed to allow entry doors, however 
the location of any such doors will depend upon tenant fit-out preferences.   
 
The Bayside Trail forms the northerly edge of the project. Retail on the first floor 
of the garage near Chestnut Street has the possibility of entry doors, but there is 
no assurance of functioning doors being provided.  Applicant has indicated that 
the berm behind Midtown Three will be removed providing potential access from 
the Bayside Trail with storefronts and public entry points mid-block.  Details of 
the site treatment adjoining the Bayside Trail are a proposed condition of 
approval. 
 
Of concern is the note on sheet 1-A201 that indicates any proposed storefront 
depicted in the plan may be substituted at the discretion of the developer for EIFS 
panel. In order to maintain a high quality pedestrian environment, staff 
recommends that any substitution of other materials for storefront glass be 
minimized, and that if substitutions are permitted, the substitute material should 
be one of the “predominant” materials listed in Standard E-12 subject to the 
approval of the Planning Authority. 

 
 

84



STANDARD A-6:  Mix of Uses.  New development in Bayside shall incorporate a mix 
of residential, retail, commercial and open space uses of various types and scales in order 
to serve the neighborhood, city and the region.  All new development shall be designed to 
allow a flexibility of use over time [See Standard E-5 Flexibility of Interior Layout].  

 
Staff Comment: The development provides a mix of uses including retail and 
residential uses. Private open space (but publicly accessible) has been provided 
near the Bayside Trail such as the mews and plaza adjacent to midtown one.  

 
STANDARD A-7:  Building Orientation.  Buildings shall be located at or near the 
property street line in order to provide very clear definition and character to the street.  
This will complement and complete the established streetwall pattern that is predominant 
on the Portland peninsula.  The primary facades and entrances of buildings shall be 
oriented to streets, major pedestrian routes, or open spaces in order to enhance the 
pedestrian-oriented environment.  The primary facades and entrances of buildings shall 
not be oriented toward parking lots.  

 
Staff Comment: All buildings will be built within 10 feet of the street right-of-
way line. Such facades are oriented to the street.  
 

 PRINCIPLE B:  Access and Circulation 
Streets and sidewalks in Bayside shall be designed to encourage a pedestrian friendly, 
walkable environment.  The goal is to create streets that are scaled and designed for 
pedestrian and bicycle use; are well landscaped; promote traffic calming; allow for mid-
block permeability, and extend the pattern and scale of Portland’s traditional street grid 
and blocks in accordance with the 1914 Atlas of the City of Portland. 

 
STANDARD B-1: Streets and Alleys. Streets and alleys shall be scaled for 
expected vehicle, pedestrian, bicycle, and transit activity; support mixed use 
development; be well landscaped; promote traffic calming; allow for on-street parking; 
and follow the existing scale and pattern of Portland’s street grid and blocks.  All 
development shall extend the grid as feasible.  The Bayside Street Hierarchy Map details 
the hierarchy of streets.   
 
Development along all streets, public rights of ways and open space shall incorporate the 
City’s streetscape standards for Bayside which include specifications for sidewalks, 
streetlights, street furniture, fencing and walls, landscaping and signage.   

 
Staff Comment: The plan reflects the City streetscape standards including brick 
sidewalks, street trees/planters, brick sidewalks and the Bayside street light 
fixture. On-street parking is proposed. Issues involving functional sidewalk width 
at MidtownFour and at the corner of Somerset and Elm are discussed in other 
sections of this report. 
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STANDARD B-2: Street Connectivity. The prevailing pattern of streets on the 
Portland peninsula runs parallel and perpendicular to the waterfront.  This pattern is 
expressed in relatively short blocks, buildings with small footprints and narrow facades, 
reasonable walking distances between blocks, and frequent opportunities to turn corners 
or move from one street to parallel streets.  Extension of the street grid pattern will ensure 
that the massing of new development is consistent with the traditional scale and urban 
patterns of Portland, protect view corridors, provide opportunities for sun and airflow, 
enable efficient and flexible vehicular and pedestrian circulation, and provide 
opportunities for service alleys.  New development shall coordinate with, intersect, and 
extend existing streets and sidewalks at multiple access points.  See the Downtown 
Height Study and the Bayside Height Overlay Map for key view corridors and potential 
street extensions.  As land use and development opportunity allow, Somerset Street shall 
be extended west towards Forest Avenue. 

 
Staff Comment: Applicant requests a waiver from the extension of street grid 
pattern requirements of this section for Myrtle Street and Cedar Street.  
 
The Applicant has allowed for the extension of Pearl Street in its design in order 
to meet this standard. The proposed  placement of buildings preclude extension of 
the street grid pattern for Myrtle Street and Cedar Street, however, the streets that 
would intersect the garages terminate three and two blocks respectively away 
from the Project and do not presently abut the applicant's property.  The applicant 
is providing the 30' wide mews from Somerset to the Bayside Trail, which, 
although it does not line up with Myrtle Street, provides a good mid-block 
connection from Somerset Street to the Bayside Trail between Pearl and Chestnut.  
Staff therefore supports the request for a waiver from the extension of Cedar 
and Myrtle Streets.   
 

STANDARD B-3:  Mid-Block Permeability.  Development shall incorporate mid-block 
permeability that is perpendicular to Marginal Way, and where feasible that is parallel to 
Marginal Way, in order to encourage building footprints that are in scale with the existing 
traditional pattern of development in Portland.  These corridors shall be developed as 
street extensions, service alleys with public access, pedestrian corridors, trail access, 
plazas and pocket parks.  These corridors shall be designed for the pedestrian first, with 
limited vehicular accessibility.  These corridors shall not be designed solely as access to 
parking or loading areas, and shall be designed to be handicap accessible, well lit, paved 
in concrete, brick or stone, and appropriately landscaped.  Asphalt surfaces shall not be 
allowed.  (Wharf Street in the Old Port is an example of a desired level of design for this 
type of public way).   
 
A primary circulation system shall be developed through streets, alleys, sidewalks and 
trails.  A secondary circulation system shall be provided internally within buildings for 
public use through the use of fully functioning entrances on all street sides of a building, 
and internal lobbies and corridors that permeate through the ground floor of a building, 
unless the building program precludes such design and cannot be modified to meet this 
requirement due to small scale or security reasons.   
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Many larger buildings in Downtown Portland have incorporated frequent opportunities to 
pass through the interiors of street-level spaces.  This element is important to the 
liveliness and accessibility of retail businesses and cultural amenities.  The development 
or redevelopment of larger sites, and the potential assembly of more than one block or 
parcel through the discontinuance of intervening streets, shall carefully consider this 
characteristic pattern of pedestrian circulation.  
 

Staff Comment: This issue is also discussed in a prior section of this report 
starting on page 13. The Planning Board is being asked to consider a partial 
waiver of this standard.  As the Board will recall  a condition of approval of the 
subdivision amendment granted in January, 2014 which removed a 20’ wide by 
20 ‘ high by 140’ long easement through the lot on which MidtownThree is 
located, “provided that a pedestrian passage be provided in the Phase Two site 
plan”.    
 
The Standard anticipates a “primary” circulation system and a “secondary” 
circulation system. The recently added doors on the trail side of MidtownThree 
represent a ”secondary” circulation system because it  is internal to the building. 
Staff believes that a partial waiver from this standard is therefore needed. 
Ideally this circulation through the building would be an arcade-style hallway, 
open during normal business hours, to provide passage through the building. If 
that is not possible, staff has a concern that the retail tenant of the space would 
discourage or simply not allow passage through their space by the general public. 
For example, some tenants might require a membership to enter the space, which 
would mean that the general public may not be able to use the space, or at the 
least may feel unwelcome there. 
 
Staff supports a partial waiver of this standard to provide only a secondary 
circulation system, if the secondary system can be shown to provide an adequate 
substitute for the “primary” options. Ways of achieving this objective include a 
specific plan for specific public access through the first floor of Midtown Three 
including  posting that the public is welcome to travel through the space through 
normal business hours, good lighting and accessibility, and/or a wayfinding 
measure.  As noted elsewhere, the north side of MidtownThree shows storefront 
facing the Bayside Trail, and will allow passage from both sides and through, but 
there is no plan for surface treatments between Midtown Three and the trail. The 
issues discussed in this paragraph are addressed  as conditions of approval to  the 
waiver request as reflected in the Motions section of this report.  
 
The proposed condition of approval for mid-block permeability addresses the staff 
concerns about the terms and details of the access through the building, while 
recognizing that these details are dependent on the end user/tenant of the first 
floor.  The proposed condition therefore allows for review of those aspects prior 
to a certificate of occupancy of the first floor, and also addresses the trail side 
improvements and berm removal, and associated cost allocations between the 
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applicant and the City.  The City has agreed to pay for the costs associated with 
the removal of the berm containing contaminated soils to the extent that such soils 
cannot be used as fill under the project foundations, which usage appears to be 
unlikely based on the latest information available.  
 
Applicant is providing mid-block permeability between Pearl Street and Chestnut 
Street in the form of a mews. This is an excellent solution to meeting this 
Standard. 
 

STANDARD B-4:  Sidewalks and Crosswalks.  The provision of all sidewalks and 
crosswalks shall conform to the specifications and details contained within the City’s 
Technical and Design Standards and Guidelines, and the City’s Crosswalk Standards at a 
minimum.  New sidewalks along public streets shall be at least 10 feet wide measured 
from curb to property line where feasible, except where it can be demonstrated that site 
constraints preclude such width.  Sidewalks that are 12-15 feet wide and bump-outs shall 
be provided along A and B Streets where feasible, in order to allow for amenities such as 
larger tree wells, landscaping, café seating, shop displays and public art.  Where 
appropriate, crosswalks shall be transversely striped and at a minimum as wide as the 
sidewalk to which it connects.   

 
Staff Comment: The sidewalk in front of the phase one parking garage is 14 feet 
wide. The residential building (MidtownOne) has 2 sidewalks at different levels 
because of the grade difference between Somerset Street and the first floor 
elevation of the building. A 6 foot wide sidewalk is provided adjacent to street 
curb while a 9 to 12 foot wide sidewalk is provided along the face of the building. 
Should this section of Somerset Street near Pearl Street be raised in the future, the 
ramp system could be eliminated and the sidewalk could have an overall width of 
20 feet. 
 
The functional widths of the sidewalks and the Somerset-Elm corner are 
discussed in earlier sections of this report.  Bump outs and cross walks are 
provided at all street intersections. 
 
In numerous locations, the project as currently designed does not meet City 
Technical Manual standards for ADA-compliance and does not meet the 
streetscape design and pedestrian accessibility standards as described by the B-7 
Design Principles and Standards. An approval of this project should include a 
condition that this issue be resolved to the satisfaction of the Planning Authority.  
The proposed conditions of approval under the site plan transportation standards 
address the revisions needed to comply with this and the site plan pedestrian 
circulation standards.  These proposed conditions also require appropriate public 
access easements be provided for portions of sidewalks located on private 
property outside of the street right of way, especially those portions critical to the 
ADA accessible path.   
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STANDARD B-5:  Green Streets.  Frederick Law Olmsted created networks of “Green 
Streets” in many cities in which major streets were landscaped to enhance the connection 
between parks and open spaces throughout a city, and were designed for both pedestrian 
and vehicular use.  The Olmsted firm created a plan for Marginal Way as a green 
boulevard that would have connected Deering Oaks to the Eastern Prom.  As feasible, 
new development shall support the opportunity to realize this historic plan, and to shall 
apply the principles of Green Streets to streets in Bayside.  This will reinforce 
connections to Back Cove, Deering Oaks and the Eastern Prom.   
 

Staff Comment: Applicant proposes street trees along Somerset Street and will 
plant additional trees along the Bayside Trail. A greenscreen will be planted along 
the Somerset Street and Bayside Trail façade sides of the parking garage. 

 
STANDARD B-6:  Multi-modality.  A New Vision for Bayside designates all of Bayside 
as a transit-oriented development.  All new development in Bayside shall accommodate a 
full range of multi-modal transportation options.  New development shall create a 
functional and safe environment that provides a continuous travel corridor for pedestrians 
and bicycles which serves the same major destinations as automobiles.  New 
development along transit corridors shall incorporate facilities for transit users.  A future 
train station is proposed at the end of Chestnut Street at I-295.  Development along 
Marginal Way shall be designed to address the potential for rail service.   

 
Staff Comment: The project accommodates a range of multi-modal 
transportation options including pedestrians (wide sidewalks and connections to 
the trail), bicycle (bike storage and connections to the trail), vehicles (parking 
garage) and transit (site is on a bus line and a bus shelter is shown on the plan). 
The reconstruction of Somerset Street accommodates multi-modal users.  
 

STANDARD B-7:  Continuity of Street Level Uses.  Continuity of pedestrian-oriented 
uses along street frontages, particularly A and B streets, is important to encourage 
pedestrian interest, movement and safety.  Service entrances and vehicular entrances 
which interrupt the continuity of street-level uses shall not be located along A or B 
streets, or areas of high pedestrian activity.  Where such uses are unavoidable, 
extraordinary care shall be taken to assure that the pedestrian environment remains both 
attractive and safe, and such interruptions shall be kept to a minimum in both numbers 
and lengths.  In such instances, the pedestrian shall clearly have priority.   
 

Staff Comment: Applicant requests a waiver from the requirement that service 
entrances and vehicular shall not be located along A or B (Somerset) streets or 
areas of high pedestrian activity. The B-7 standard recognizes that this may 
unavoidable in some instances.  Constraints such as limited lot depth and dense 
development require that service and loading take activities takes place in parking 
areas along the street.  Staff supports the waiver requested to allow vehicular 
entrances on Somerset Street.    
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STANDARD B-8:  Traffic-calming. Development on public streets shall support traffic 
calming measures to the extent allowed by City and State policies and requirements at a 
minimum.  Particular attention shall be paid to the traffic calming measures taken where 
the Bike Trail will cross Chestnut Street.  Potential traffic calming measures include 
gateway treatments, corner neck-downs, narrowed travel lanes, speed tables, trees and 
landscaping, and transversely striped crosswalks.  Crosswalks shall be at a minimum as 
wide as the sidewalk to which they connect.   

 
Staff Comment: Proposed streetscape improvement such as street lights, street 
trees, sidewalk neck-downs and on-street parking along Somerset and Elm Streets 
contribute to traffic calming. An existing four way stop at Chestnut and Somerset 
Street will also help calm the additional increment of traffic associated with this 
development. 
 

STANDARD B-9:  Streetscape Design.  New development in the public realm shall 
utilize the City’s streetscape standards for Bayside which include specifications for 
sidewalks, streetlights, street furniture, fencing and walls, landscaping and signage in 
order to create a unified image of the neighborhood.  This information is provided in the 
appendix.  Privately owned, publicly accessible open spaces shall be designed to 
coordinate with the surrounding area by incorporating the City’s standards for streetscape 
design elements.  Streetscape design on privately owned, publicly accessible open spaces 
may select a different style which complements the City’s standard for the area if the 
design of the space commands a special, unique, and equally distinctive feature.   

 
Staff Comment: Proposed streetscape improvements largely follow City 
streetscape standards such as brick sidewalks, lighting, street lights, granite raised 
planters and bike hitches. Other streetscape improvements such as the granite 
block seating wall, modular pavers in the trail, and ornamental metal fence also 
help create a unified image and compliment City standards. Comments on the 
functional width of the Midtown Four sidewalk and Somerset-Elm corner 
sidewalk are discussed earlier in this report. 

 
STANDARD B-10:  Encroachments.  Encroachments on the sidewalk shall be sited and 
designed to encourage pedestrian activity.  The design, location, and construction or 
installation of such features shall be human scale, shall be appropriate in character with 
the surrounding buildings and open space, shall be comprised of durable and attractive 
materials, and shall be consistent with the City’s streetscape standards.  The 
encroachment shall not impede the visual transparency or the perceived physical 
interaction with the internal uses of the building.   

 
Staff Comment: Encroachments within the sidewalk include raised granite 
planters, handicap ramps with planters, benches, street lights and benches.  The 
materials are durable and consistent with city streetscape standards. A challenge 
in terms of pedestrian flow has been the placement of handicap ramps and 
planters to address grade issues such as in front of the Midtown One and Midtown 
Three at the corner of Somerset and Elm.  In this case a lower level sidewalk is 

90



provided near the street curb while a second sidewalk (at the higher level) has 
been provided adjacent to the residential building which encourages and promotes 
pedestrian activity.  

 
There is a possibility that the Elm Street and Somerset intersection could be raised 
to eliminate the existing sag in Elm and match the elevated grade of Somerset 
Street in the future,  thereby reducing or eliminating the need for ramps and stairs 
at the westerly end of the project but no funding source has been identified.    
 
In numerous locations, the project as currently designed does not meet the City 
Technical Manual standards for ADA-compliance and does not meet the 
streetscape design and pedestrian accessibility standards as described by the B-7 
Design Principles and Standards. An approval of this project should include a 
condition that this issue be resolved to the satisfaction of the Planning Authority. 

 
STANDARD B-11:  Lighting.  Street lights along public streets shall be scaled to the 
size, traffic volume and use that is typical for that street, as defined in the street hierarchy 
in Standard B-1 Streets and Alleys.  Street lighting shall comply with the Technical and 
Design Standards and Guidelines at a minimum and may also be required to meet The 
Illuminating Engineering Society of North America Standards (IESNA), and the 
Leadership in Energy and Environmental Design (LEED) standards for light pollution. 

 
Staff Comment: The applicant will utilize the appropriate Bayside street light 
fixture along all street frontages as provided for in the Technical and Design 
Standards and Guidelines. (Note that we are in the process of updating our 
specification to LED versions of the Bayside lights, which should be utilized in 
this development.)  Midtown however wishes to install more street lights at closer 
spacing than provided for in the standards. Applicant has requested a waiver from 
the normal spacing requirements.  See discussion in Section 10, summarized as 
follows:   

Higher intensity lighting is appropriate for such retail locations and the 
applicant sees to create a uniform appearance along the ground floor retail 
areas for all phases of the development. The lighting will enhance the 
retail streetscape surrounding Somerset Street and the Bayside Trail, as 
well as the public areas created within the development, and will enable 
nighttime use of these areas, while also creating a safer environment for 
these public areas at night. The applicant is proposing the Bayside 
standard light at a closer spacing, 60' on center, versus the Technical 
Manual spacing specification of 80 to 100  feet on center for one-side 
lighting applications.  Planning staff supports the waiver of the spacing 
of streetlights on Somerset Street. 
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Sidewalk Lighting: Sidewalks shall be lit with a combination of pole mounted, 
building mounted, or bollard lighting, as well as light from store windows, entries 
and other building features.  The placement of lighting fixtures shall be pedestrian 
scaled, downwardly directed, and shielded or reflected so as to prevent glare and 
excess lighting spilling onto private property or skyward.   

 
   Staff Comment: See above comment. 
 
  Open Space: Lighting along public open spaces shall be of a height in scale with 
  the space, as determined by City staff.  Privately owned, publicly accessible open  
  spaces may select a different luminaire style which complements the City’s  
  standard for the area if the design of the space commands a special, unique, and  
  equally distinctive feature.   
 
   Staff Comment: Applicant is relocating the existing Bayside Trail light  
   fixtures and poles from the southerly side to the northerly side of the trail. 
 
PRINCIPLE C:  Parking, Loading and Service Areas 
Parking, loading and service areas  shall be designed and located so as to present an attractive 
façade to neighboring use, to minimize their visual presence in the neighborhood,  and to 
minimize the impact along pedestrian oriented streets and residential areas. 
 

STANDARD C-1: Parking Structures. Parking structures shall be designed to be 
compatible with adjacent uses and architecture in form, bulk, massing, articulation, and 
materials.  These structures shall incorporate architectural design elements that provide 
visual interest on all sides visible from public rights of way, for the full height of the 
structure.  The visual impact of parking garages along primary and secondary streets shall 
be mitigated through the use of features such as the site topography and façade 
articulation such as decorative metal grills, green screens with plant materials or artwork. 
The parking garage may incorporate “green roof” technologies.  Internal lighting shall 
not include bare overhead lighting.  The glare of headlights shall be screened from view 
of adjacent structures.  Pedestrian level lighting shall be provided on the exterior. 

 
Staff Comment: The parking garage has been designed with design features with 
visual interest along all 4 sides of the building so there is no “backside” to the 
building. The visual impact of the parking is mitigated by the presence of ground 
floor storefronts that extend up to the second floor as well as a green screens that 
break up the apparent massing of the building. 
 

STANDARD C-2: Parking Entrances. The entrance to parking garages shall 
respect the pedestrian realm and minimize the visual impact of the garage through 
provision of design elements such as: enhancement of the pedestrian entries; physical 
separation of entrances and exits; recessing the entry or extending portions of the 
structure over the entry; and incorporation of landscaping or artwork.  The exits from 
parking garages shall be designed to inform the driver that s/he is entering in to a 
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pedestrian realm.  Gates shall be located interior to the building at a distance that allows 
cars to stack internal to the structure rather than on the street. 

 
Parking structures shall have horizontal decks on all levels where the decks are visible 
from the public rights of way.  Ramps and non-horizontal parking decks shall be screened 
from all visible angles and shall not be permitted on facades located along or within 45 
feet of a public right of way.  (Note: such space would allow for the construction of a 
liner building and a ten foot separation).   

 
Staff Comment: Applicant requests a waiver from the requirement of separating 
parking garage entrances and exits.  
 
The narrow blocks and tight spaces involved do not allow for separation of the 
parking entrances and exits, while providing for continuity of street level uses to 
the greatest degree possible as required by standard B-7. Staff supports this 
waiver request.  Combining the entrance and exit lanes increases the continuity 
of first floor active space with negligible impact on the pedestrian environment.  

 
STANDARD C-3:  Active Uses.  Parking structures shall incorporate liner buildings 
along the full front façade, or enclosed active uses on the first floors along all A and B 
streets (excluding frontage dedicated to entrances, lobbies, and stair towers).  Such space 
shall be provided with a minimum of 10 foot floor to ceiling clearance height, a 25 foot 
depth (measured from the exterior building wall), and a column spacing that would allow 
commercial uses to be developed in the structure, shall the structure be adapted for such 
uses in the future.  [See also Standard E-5 Flexibility of Interior Layout].   

 
             Staff Comment: Retail uses are proposed along the first floor of the parking  
  garage. 
 
 

STANDARD C-4:  Back of Parking Structures.  Parking structures that have a rear or 
side elevation along a right of way, pedestrian access route, trail, open space, or which 
can be viewed from the public right of way, must incorporate design considerations noted 
in Standard E-9: Back Sides of Buildings  

 
Staff Comment: The parking garage has not been designed with a “back side”. 
The parking garage has frontage along the Bayside Trail and the mews but the 
façade design and materials are similar in quality as the façade design along 
Somerset. 

 
STANDARD C-5:  Decks and Ramps.  Parking structures shall have horizontal decks on all 
levels where the decks are visible from the public rights of way.  Ramps and non-horizontal 
parking decks shall be screened from all visible angles and shall not be permitted on facades 
located along or within 45 feet of a public right of way.  (Note: such space would allow for the 
construction of a liner building and a ten foot separation).   
 

93



Staff Comment: The applicant seeks a partial waiver of the requirement that all 
ramps and non-horizontal (sloped) parking decks shall be screened from all 
visible angles, and shall not be permitted on facades located along or within 45' of 
a public right of way.  See Section X of this report:   
 
Although the project is designed with the non-horizontal parking decks of the 
open air garage structures along Somerset Street, the shallow block configuration 
does not allow such decks to be completely excluded from within 45 feet of a 
public right of way, such as along Chestnut Street and the Bayside Trail, or 
completely screened from all possible visible angles, and the shallow design does 
not allow center located ramps and horizontal decks. To require such a design 
would result in a significant loss of parking spaces, would make the garages 
unfeasible and create undue hardship. The parking garages utilize a "green screen: 
design utilizing live plan material to block the openings that expose portions of 
the non-horizontal parking decks. This approach, while visually attractive and 
interesting, will not completely screen the non-horizontal decks, during periods of 
the year when the foliage off the plant material, however, the attractive design 
when pedestrian uses are most active will create a visually interesting design that 
adequately mitigates the conditions that this standard seeks to prevent.  Staff 
supports the waiver request on the basis that the design features of the 
parking garage façade balance out the aesthetic benefits of having all of the 
parking decks horizontal or completely screened. 
 

 STANDARD C-6:  Surface Lots.  
 
  Staff Comment: Not applicable. Surface parking is not proposed.   
 

STANDARD C-7:  Bike Racks.  Bike racks shall be provided in a convenient location, 
proximate to the entry or entries of the building(s), either immediately adjacent to or no 
further than the associated motor vehicle parking, and shall be visible from the street or 
provided with prominent directional signage visible from the street as detailed in the 
Technical and Design Standards and Guidelines Manual and in compliance with the 
City’s Off-street bicycle parking standards - Chapter 14-332.1 

 
Staff Comment: The project technically meets the minimum requirements for the 
quantity of bicycle parking.  However, exterior bike rack locations, spacing, and 
specifications do not meet the Technical Manual standards as shown.  As 
currently shown, bicycle racks would not be accessible when cars are parked 
immediately adjacent.  A condition of approval should involve providing detailed 
layout for bicycle parking within the parking garage that ensures functionality and 
accessibility to the satisfaction of the Planning Authority.  

 
STANDARD C-8:  Service, Utility and Mechanical Infrastructure.  Service, utility 
and mechanical infrastructure (such as loading docks, delivery areas, truck parking, 
outdoor storage, utility meters, HVAC equipment, visible rooftop mechanicals, pipes, 
ducts, vents, access doors, meters, transformers and other building systems equipment, 
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trash collection, trash compaction, power generators, fuel tanks and similar services) shall 
be located at the rear or side of buildings, along service alleys, or in the interior of 
parking garages.  Such uses shall not result in adverse visual and audible or other noxious 
impacts on adjacent properties and public streets and spaces.  Areas for outdoor storage 
and trash collection or compaction shall not be visible from public rights of way, or 
located within 20 feet of any public street, sidewalk, or open space.  Mechanical 
equipment shall be located away from pedestrian ways and seating areas to minimize 
noise, exhaust or visual impacts.  Mechanical equipment shall not be located in the front 
setbacks between building and public rights-of-way.   

 
All service, utility and mechanical infrastructure shall be visually screened from adjacent 
uses, adjoining properties and public rights of way.  Screening materials, landscaping, 
colors, and design shall conform to those used on the building.  Roof equipment shall be 
fully screened from street level and all view corridors by parapets, roof screens or 
equipment wells.  Wherever possible, roof equipment shall be clustered and included in 
one screen.  New buildings and new additions shall plan for roof equipment screens and 
include them in the design of the building.  Garage doors and loading areas shall be 
screened from view of public rights of way with materials, colors and finishes that are 
consistent with the exterior elevations of the overall building.  Loading docks shall be 
screened from residential uses by a minimum 8 foot high masonry wall with 10 foot wide 
landscaped strip.  Loading ramps and service entrances with garage doors visible from 
primary and secondary streets shall be recessed behind the front façade of the main 
structure.  The garage door width may be no more than 10% of the width of the 
building’s overall façade width, except that no garage door need be reduced to less than 9 
feet in width.  Outdoor storage and trash collection areas visible from public streets and 
spaces shall be screened, recessed or enclosed with solid fences or walls.  Materials, 
colors, and design of screening walls and fences shall conform to those used on the 
building.   

 
Staff Comment: Applicant requests a waiver of the requirement that all loading 
docks, delivery areas, truck parking shall be located at the rear or side of buildings 
and not along public ways. 
 
The project fronts on streets on all sides or on the Bayside Trail, and must 
accommodate deliveries from public streets. As stated by the project architect, the 
project has been designed to have no back side, and it is impossible to locate 
delivery and loading areas off public streets. The applicant will establish 
guidelines and procedures for deliveries and loading to mitigate the effect of 
utilizing loading areas on public streets. In an effort to create a pedestrian friendly 
environment there are no handy backsides of the building where loading can take 
place.  That being said, the applicant has created some internal loading area 
within the residents building but they are too small for larger tractor trailer trucks.  
Staff therefore supports the waiver of building service locations.   
 
 

95



PRINCIPLE D:  Open Space and the Public Realm 
Public and privately owned open spaces shall be designed to promote a visually pleasing, safe, 
and active environment.  Opportunities to extend the City’s bike and pedestrian trail system 
shall be maximized.  Landscaping throughout the neighborhood shall be designed to complement 
the architecture, enhance the human scale, add seasonal interest, reinforce pedestrian 
circulation paths, and provide a more comfortable urban environment. 
 
NOTE: The Bayside Open Space Priorities and Principles document was adopted by the Bayside 
Trail and Open Space Committee on 7/24/06 and was used as a reference document in the 
drafting of these guidelines.  This document shall be considered in the provision and design of 
open space in the B-7 Zone of Bayside.  All new development shall consider this document for 
specifications on desired locations, components, and design of open space. 
 

STANDARD D-1:  Open Space Design.  Publicly-accessible parks, plazas, and other 
open space shall be accessible from sidewalks and surrounding buildings.  Further, 
publicly accessible open space shall be located and designed to allow views from the 
sidewalk, street, and surrounding buildings into the open space as well as outward from 
within the space.  Pedestrian amenities such as seating, lighting, artwork, trash 
receptacles, etc. shall be compatible with the City’s Streetscape Standards for Bayside.  
Streetscape design on privately owned, publicly accessible open spaces may select a 
different style which complements the City’s standard for the area if the design of the 
space commands a special, unique, and equally distinctive feature.  Solar access, wind 
protection, and landscaping shall be considered to enhance pedestrian comfort and 
provide a variety of sunny and shaded areas. 

 
Staff Comment: The mews and plaza adjacent to the residential building are 
visually and physically accessible from the trail and Somerset Street. The 
elliptical seating wall  and landscaping provides a pleasant environment for 
pedestrians and extends the public realm to the publicly accessible but privately 
owned mews and plaza. The pedestrian amenities are compatible with the 
streetscape standards for Bayside.  The improvements to the Bayside Trail are 
compatible with streetscape standards for Bayside. 

 
STANDARD D-2:  Bayside Trail.  A conceptual or final plan for the Bayside Trail from 
Franklin Arterial to Elm Street shall be considered in the review of all new development. 
Buildings adjacent to the Bayside Trail shall be designed so that the façades along the 
trail incorporate design elements that enhance the trail use such as active doors into the 
building, plazas, outdoor seating, and food service.  The design of retail or restaurant uses 
shall incorporate a means of ingress and egress that is oriented to the trail.  Businesses 
that complement the use of the trail, such as sporting goods stores, equipment rentals, 
coffee and ice cream shops, etc. shall orient entrances to the trail where feasible. 

 
Staff Comment: The proposed plan recognizes the importance of having active 
uses along the trail side of the parking garage and residential building. Both 
buildings will  have retail storefronts along the trail including the plaza area. 
Portions of the retail use within the parking garage will have a grade about two 
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feet higher than the trail which would complicate trail user access into the 
building. The mews and plaza enhance interaction between the development and 
the trail by providing mid-block connections and increased store frontage. The 
developer has stated that the berm will be removed behind MidtownThree which 
will improve the interaction of the building’s retail uses with the trail, however 
there is no plan at present to provide paved surfaces, landscaping, amenities, or 
paved access to the Bayside Trail.  At minimum, it is recommended that a 15’ 
paved area be installed along the northerly storefront edge, approximately 155 
feet long, and paved 12’ walkways be provided connecting to the Bayside Trail, 
one in each direction.  A fully developed landscape plan is desirable in this 
location, with materials comparable in character and quality to those proposed for 
the mews and courtyard associated with midtownOne and Two, to fully 
complement the Bayside Trail as envisioned by this standard. The minimum 
standards noted above will at least provide an engaging interface and enable the 
trail and the storefront and its midblock passage to function.    
 
The proposed condition of approval for mid-block permeability addresses the staff 
concerns about the terms and details of the access through the building, while 
recognizing that these details are dependent on the end user/tenant of the first 
floor.  The proposed condition therefore allows for review of those aspects prior 
to a certificate of occupancy of the first floor, and also addresses the trail side 
improvements and berm removal, and associated cost allocations between the 
applicant and the City. 
 

 STANDARD D-3:  Landscaping and Street Furniture.  
 
  Staff Comment: Applicant requests a waiver of the requirement for an irrigation  
  system.  
 
 STANDARD D-4:  Pedestrian Amenities. 
 

1. Seating.  Seating along heavily used pedestrian routes shall be provided to 
accommodate pedestrian related activities.  Placement of seating shall not obstruct 
pedestrian circulation, and shall assure maintenance and appropriate use.  One 
linear foot of seating for each thirty (30) square feet of open space, or 30 linear 
feet of pedestrian route shall be provided within publicly accessible open space.   

 
  Staff Comment: Applicant is providing enough benches to meet this standard. 
 

2. Bus shelters.  Bus shelters or sheltered waiting areas along building frontages 
shall be provided along designate bus routes.  The placement and design of 
shelters shall not obstruct pedestrian circulation and shall ensure maintenance and 
proper use.  Shelters shall provide a heated waiting area wherever feasible and 
shall be adequately illuminated and provide seating, signage, and schedule/route 
information.   
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Staff Comment: A bus shelter is proposed in front of MidtownThree near an 
existing bus stop on Somerset Street. The bus stop should be shifted closer to the 
curb line as it presently could interfere with pedestrian circulation within the 
sidewalk. A design of the bus shelter should be submitted.  METRO’s approval of 
a bus shelter at this location should be confirmed.  

 
The proposed bus stop location does not (per drawing C-2.0B) provide the 
required ADA-compliant bus stop landing area (5’x8’) nor does the bus stop 
directly connect to the ADA-compliant pedestrian access route at this location.  A 
note has been added to the plan but no other information/design changes made. 
An approval of this project should include a condition that this issue be resolved 
to the satisfaction of the Planning Authority. 

 
3. Streetscape Amenities.  Streetscape amenities such as trash receptacles, 

mailboxes, and newspaper boxes shall not create a visual appearance of clutter, 
shall not obstruct pedestrian circulation, shall be designed to ensure maintenance 
and proper use, and shall complement the character of surrounding buildings, 
streets and open space.    Streetscape amenities shall be designed and sited so as 
to prevent vehicles from parking on the sidewalk. 

 
Staff Comment: The proposed streetscape amenities complement the character of 
surrounding buildings, streets and open space. The amenities such as curb, 
planters and limited driveways are designed to prevent parking on the sidewalk. 
Comments on the functional width of the MidtownFour sidewalk and the corner 
of Somerset-Elm have been discussed earlier in this report.  

 
4. Directional and Informational Signage.  It is important that adequate orientation 

be provided in order to assure the greatest possible use of the area by pedestrians,   
Directional and Informational Signage shall be consistent with guidelines 
established within STANDARD E-16: Signage, with signage requirements of the 
City Land Use Code, and with other applicable City signage plans such as the 
results of the City’s Wayfinding Study (underway in 2008), as identified during 
review. 

 
Staff Comment: A complete directional and information plan has not been 
submitted but this can be handled administratively as a condition of approval. 
 

STANDARD D-5:  Public Art and other special features.   The provision of art and 
other special features such as fountains and kiosks adds visual interest, a sense of 
creativity; and elements of discovery that enhance the pedestrian experience.    All public 
art shall be designed and implemented in accordance with the Guidelines for the City of 
Portland’s Public Art Program.  The location of such features shall not obstruct 
pedestrian circulation and shall complement the character of surrounding buildings, 
streets and open space. 
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Staff Comment: Near the Somerset and Elm corner (adjacent to midtownThree) 
the small triangular plaza is noted as an “Urban Art Park (Commissioned Works)”. 
The plan indicates that the final design will be coordinated with City Staff. This is 
an interesting concept that should be further explored. 
 
On the Pearl Street side of midtown one-half of the façade is labeled as a public art 
opportunity. On midtownThree (Elm Street side), the lower retail level is labeled 
as a public art opportunity. The easterly elevation of midtown four (upper stories) 
is noted as a public art opportunity. Staff has discussed with the applicant design 
team the preference for increased fenestration in residential units at these locations 
rather than unidentified art. Without a specific public art design drawing in hand to 
review, staff recommendation is that approval at this time should include a 
condition that the treatment of that location should be subject to approval of the 
Planning Authority and, as the rest of the ground level, be completed in materials 
on the “predominant materials” list in Standard E-12.  A specific public art 
opportunity could be reviewed in the future.   
 

PRINCIPLE E:  Architectural Design 
New development shall contribute positively to a new identity for the neighborhood as outlined 
in A New Vision for Bayside.  New development shall create a mixed-use, pedestrian-friendly 
setting that contributes to the context of the surrounding urban fabric and provides a sensitive 
transition to adjacent residential neighborhoods.  The Portland peninsula has a coherent urban 
fabric of traditional building forms, street grid, and streetscape design that contributes to the 
legibility of the city.  New development in Bayside may be a variety of architectural styles, 
particularly those that are innovative and express the aesthetic of the time in which it was built, 
and shall be organized according to principles of urban design that integrate with the urban 
fabric of surrounding neighborhoods and Portland as a whole.  The scale, massing and 
fenestration of new development shall reflect its context, include the highest quality design, 
materials and construction systems expected to last at least 50 years; flexible and adaptable 
floor plates; functional and aesthetic architectural details; sustainable and green design; and 
excellence in streetscape, landscape, signage and lighting which is appropriate for an urban 
setting in the northeastern United States.   
 

STANDARD E-1:  Architectural Design.  New development in Bayside may be a 
variety of architectural styles, particularly that which is innovative and expresses the 
aesthetic of the time in which it was built, and shall be organized according to principles 
of urban design that integrate with the urban fabric of surrounding neighborhoods and 
Portland as a whole.  A respectful integration of contemporary design within the existing 
context shall complement, reinforce and enhance the prevailing patterns and proportions 
of adjacent buildings without requiring imitation or repetition.   

 
Staff Comment: The design intent of the three residential buildings is to create 
Modern Industrial buildings in recognition of the history and character of the 
Bayside neighborhood.  The surrounding context immediately adjacent to the 
project is industrial and commercial, often with utilitarian aesthetic and low 
building heights.  Prevailing patterns come from the brick and concrete Noyes 
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storage building across the street as well as very recent buildings such as Intermed 
and the student housing on Marginal Way which employ glass, metal siding, and 
brick.  There is very little context of mixed-use buildings at this scale.  Given that 
context, the proposed design is contemporary and mitigates the mass and height 
of the buildings through articulation and material changes.  The material choices 
and color palette are contemporary and reflect the industrial feel of the context.  
This project will be of unique scale and height and in part, creating a pattern 
language and adding new context to the neighborhood for future architecture.   

 
STANDARD E-2:  Height.  In general, building heights shall meet the heights approved 
on the Bayside Height Overlay Map.  Heights along the edges of the B-7 Zone shall 
transition to the scale of adjacent neighborhood development through design elements 
such as variations in massing; articulation of the facades in intervals that reflect existing 
structures or platting pattern, stepping the architecture to adjacent buildings and/or 
contextual proportions of building elements, use of architectural style and details such as 
roof lines, belt courses, cornices, or fenestration, and color or materials that derive from 
the less intensive zone.   
 
The street wall heights of buildings shall be stepped back 15 feet minimum once they 
exceed by 50% the average height of the buildings 4 stories or taller on both side of the 
street within the block of the proposed site. 
 
The design of the building top, roofline or vertical termination shall be designed to create 
visual interest on the skyline.   

 
Staff Comment: The composition of the façade through fenestration, color, 
materials, and variations in the façade and massing provides visual interest that 
reduces the relative proportions of the building facades. MidtownThree, 430’ in 
length, poses a massing challenge that the variations in material and roof line help 
mitigate.   
 
Each building top provides some moderate variation from the base of the building 
and has been designed to create visual interest.  These variations include height 
variation with circulation towers and parapets, and with architectural components 
such as cornices or “fin walls” and changes in materials.   

 
STANDARD E-3:  Massing. Large expanses of undifferentiated facade or uniform 
cladding are not allowed along public rights of way.  The composition of a proposed 
building façade shall be defined by horizontal and vertical articulation, with vertical 
articulation being predominant, in keeping with the local context of the urban form.   
 
New buildings that are four stories or higher shall have three components: base; middle; 
and top.  The base provides a portion of the building with a scale and articulation that is 
related directly to the pedestrian.  The middle portion of the building provides a pattern of 
fenestration and detail that lends a sense of rhythm and scale to a building both  
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horizontally and vertically.  The top portion of the façade typically receives special 
treatment that terminates the building in a distinctive manner.  Exceptions shall be 
permitted, as determined by the City’s planning staff, only when a specific architectural 
style offers other types of facade articulation that are consistent with that style.   

 
Staff Comment: The residential facades demonstrate each building has a base 
(retail storefronts); middle (residential block with consistent fenestration patterns 
and façade articulation that relates to the unit configuration) and a top (design 
element above the main roofline such as parapets and cornices as well as 
stepbacks in midtownThree).  
 
Staff support the waiver request from this Standard for the garage building, 
midtownTwo. 

 
STANDARD E-4:  Articulation.  Blank, flat, unadorned, or repetitive facades shall not 
be allowed on facades visible from public rights of way.  Facades visible from public 
rights of way shall incorporate design elements that break the facades into components 
scaled to the pedestrian, and to the context of other buildings on the street.  This may be 
accomplished through an expression of the building’s base, middle and top, vertical 
fenestration, variation in the planes of the façade, architectural details such as windows, 
doors, bays, balconies, cornices, reveals, expansion joints, trim, changes in color, texture, 
and material, permanent artwork, etc.  The maximum length of blank or undifferentiated 
facades shall not exceed thirty feet horizontally or vertically and shall not exceed 15 feet 
horizontally or vertically along streets, primarily A and B Streets.  The design elements 
listed above may be used to mitigate blank walls if it can be demonstrated that the 
program of the building precludes the use of windows or functional doors every 30 feet at 
the pedestrian level.   
 
The base of the building which relates to the pedestrian realm shall be designed with a 
high level of detailing and material quality utilizing the options listed above.  Buildings 
which are less than four stories must meet this standard on the entire height of the façade.  
Buildings that are four or five stories shall meet this standard on the first 14 feet, or the 
first floor at a minimum.  Buildings which are six and seven stories shall meet this 
standard on the first 24 feet, or the first two floors at a minimum.  Buildings which are 
eight stories or higher shall meet this standard on the first 35 feet of the building façade, 
or the first three levels at a minimum.  A deviation shall be made from this standard only 
to the closest natural breaking point in the building.   

 
All buildings shall maintain a pedestrian scale through the use of building elements at the 
street level such as windows, entries, commercial displays, building entries, a variety of 
materials, colors, ornamentation, texture, elements indicating floor-to-floor heights, 
appropriately scaled building materials, cornice lines, signage, awnings and canopies.  
Ground floor facades that face public streets shall actively engage pedestrians through 
such features listed above along no less than 60 percent of their horizontal length.   
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For interior uses which require large volumes of windowless space, every effort shall be 
made to contain these uses within the central portion of a site away from street fronting 
facades of the building.  Building entrances and large windows may not be feasible in 
some cases, due to topographic change or windowless interior uses which cannot be 
located in any other portion of a site.  In such situations, it is important that the design of 
the facades incorporate features such as those listed above.   

 
Staff Comment:  The proposed design allows for the opportunity for most of the 
facades to be active with storefront and entrances.  In those places where retail 
frontage is not possible, alternative, active uses such as bicycle parking along the  
adjacent sidewalk have been incorporated.  The applicant reiterated that some of 
the ground floor design will depend on the tenants, however, staff encourages 
those stretches of façade that may not have direct retail access still incorporate 
visibility or alternative uses in order to prevent ‘dead zones’ along the trail and 
mews.  The plans show retail entries on most storefront facades, but the actual 
placement of retail entries is left indeterminate.  To meet this standard, a 
commitment to provide at least one fully functional entry should be provided 
along the trail side of each building. 

 
As the design develops, high level of detailing is encouraged to ensure that the 
building does not appear monolithic and monotonous from the pedestrian 
experience.  MidtownThree has added features such as cornices, stepbacks at 
upper levels, and variation in materials to bring additional articulation and detail 
to the long facades.   
 
There is sufficient articulation in general to meet this standard, although the 
garage facades pose some functional challenges for the level of detail and scale. 
We encourage the use of materials that have texture or dimension (such as the 
metal siding) to add visual interest and shadow lines to the facades.  We believe 
that the plan meets this standard. 

 
STANDARD E-5:  Flexibility of Interior Layout.  The interior layout of a space can 
impact its viability for pedestrian oriented uses.  The first forty (40) feet of depth of floor 
area along street frontages shall be laid out to be able to accommodate retail or other 
pedestrian oriented uses.  Placement of exterior and interior building features at the first 
floor level (such as columns, bearing walls, stairs, elevators, and mechanical systems) 
shall be designed and constructed to be flexible over time and to accommodate the 
broadest possible variety of layouts, or be able to be modified at reasonable cost to 
accommodate future pedestrian oriented uses.  New commercial development shall 
incorporate floor plates that can accommodate different sized spaces, storefront windows 
with the ability to provide separate entrances from the sidewalk, and floor to ceiling 
heights of 14’ on the ground floor.  Parking garages shall be designed to be convertible to 
future uses through the provision of a minimum of a 10 floor to ceiling height, if feasible. 
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Staff Comment: The residential buildings provide repetitive retail storefronts at 
the base for flexibility. It appears all proposed retail spaces are at least 40 feet in 
depth.  The parking garage has structural bay spacing of 48 feet by 60 feet. 

 
STANDARD E-6:  Entrances.  Buildings along public streets shall have the primary 
entrances oriented to the street.  Primary entrances shall not be oriented to a parking lot 
or structure.  If a building sits at a corner of two streets that are defined as A or B Streets, 
the primary building entrance shall orient to the corner unless the building program 
precludes such design.  An exception to a corner entrance may be considered where an 
alternative orientation achieves a superior relationship of the building to the adjacent 
streets.  Primary building entrances shall be fully functional in design and use and shall 
provide access to lobbies, elevators, stairs and common areas.  Entrances shall be scaled 
to the overall massing of the building.  Commercial and mixed use buildings shall be 
permeable and accessible on all sides from the public way, unless the building program 
precludes such design due to building scale or for reasonably necessary security 
purposes.  Residential buildings are only required to have one entrance for security 
purposes.   

 
Staff Comment:  The applicant chose to emphasize the retail uses along 
Somerset Street.  The result is that the primary residential entrances for 
MidtownOne are not oriented to the A street or the corner.  For circulation and 
internal organization/programmatic reasons, the designers cannot change the 
location of the primary entrances to be closer to Somerset Street.  The 
compromise arrived at is for a secondary entrance at the egress stair to be 
emphasized with a canopy, glazed storefront, and an accessible entry.  
MidtownTwo uses circulation towers with a taller height and different materials 
to emphasize entrances to the garage at the building corners.  MidtownThree 
differentiates and emphasizes the residential entrance on Somerset Street, which 
is mid-block, with a canopy and architectural fin wall element using a highlight 
color to bring additional visibility. Because midtownThree is a long building, staff 
feels it is especially important for the residential entry to be discernable from the 
pedestrian realm.  MidtownFour orients its main entrance façade to the Elm Street 
approach and to the Bayside Trail.  This building entry, as discussed in Standard 
A-4 Gateways, should be emphasized at a scale proportionate with its prominence 
on the view corridor.  This is achieved with increased height, an articulated 
cornice line, and a canopy. 
 
Each building provides some storefront presence with access points on the 
Bayside Trail. 

 
STANDARD E-7:  Windows.  Windows shall be located on all facades visible from 
public rights of way.  Window style shall be appropriate to the overall building style and 
scaled to the overall massing.  The first floor transparency along public streets and the 
trail shall be equal to at least 50% of the wall area between the height of 2 and 9 feet.  
The first floor windows and storefronts shall be transparent with active uses visible 
behind them.  Opaque glass shall not be allowed at the first floor level [See Standard E-
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13 Transparency].  Upper floors of all new buildings shall have at least 15% to 40% 
transparency of wall surface along public rights of way, with the range depending on 
program requirements.  If it can be demonstrated that the building program precludes 
windows along first floor street frontages, then other surface details shall be used in 
accordance with Standard E-4Articulation].   

 
Staff Comment: The apartment buildings have windows located on all facades. 
The upper floors of the parking garage do not have windows but will have 
openings that will meet the transparency percentage standard. The retail frontage 
of both buildings between 2 and 9 feet above the floor exceeds 50%. All glass will 
have a light transmittance of over 75%.  
 
As discussed earlier in the review, opportunities to add fenestration to residential 
units should be fully taken advantage of.  Especially of high priority is the 
midtownFour East Elevation which presents two significant areas of blank wall 
facing the Bayside Trail.  Additional fenestration could be provided on this facade 
and would alleviate two concerns - that of quality light and air for multi-family 
residential units, and the quality of building facing the public amenity of the 
Bayside Trail.  Some of the interior-facing units of midtownThree could also 
potentially accommodate additional windows, eg the west-facing, interior units.  
The latest elevation drawings from February 20 address the missing windows 
shown on floor plans but not in the previous set of elevation drawings.  No 
additional fenestration has been provided.  

 
STANDARD E-8:  Storefronts.  Storefronts shall be designed to accommodate doors at 
regular intervals, so that doors may be installed in the future as the building program 
changes over time.  Storefront glass shall be transparent in accordance with Standard E-
13: Transparency, and shall not be blocked with opaque glass, or other means.  Fixed, 
collapsible and rolling security grills and gates shall not be allowed on display windows 
and doors visible from public rights of way.   

 
Staff Comment: All buildings are proposed to have storefront systems at the 
ground floor.  Storefront glass will meet the transparency standard of E-13. Of 
concern is the note on sheet 1-A201 that indicates any proposed storefront 
depicted in the plan may be substituted at the discretion of the developer for EIFS 
panel.  Staff is not in favor of the use of EIFS at the pedestrian level on sidewalk-
facing facades.   This standard states that storefront glass shall be transparent and 
shall not be blocked with opaque glass or other means. Although staff understands 
the need for some design flexibility based on tenancy, the proposed note results in 
an uncertainty about how much storefront the project will actually have and 
implies that the level of storefront and transparency depicted could change an 
indeterminate amount. See Standard E-6 above for a recommended condition of 
approval that would address this issue to staff satisfaction. 
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STANDARD E-9:  Back Sides of Buildings.  The back sides of buildings, particularly 
along streets, the trail, alleys, or other pedestrian access ways, or which face an adjacent 
residential neighborhood, shall be designed in a manner that incorporates high quality 
facade materials, transparent windows, operable building entrances, and other design 
features that are consistent with the primary facades of the building.  Exterior fire 
escapes, ladders, standpipes, vents, etc. shall be well maintained and painted to blend 
with the color of the building, or painted a dark recessive color.  Utility meters, exhaust 
vents, etc. shall be unobtrusive and located at the side or rear of the building.  See also 
Standard C-8: Service, Utility and Mechanical Infrastructure. 

 
Staff Comment: The building has been designed with “no backside” thus the 
quality of design and materials is similar on all four sides of the building. 
Applicant states that a partial waiver is sought on the requirement of having 
“operable building entrances” on the back portion of the garage due to natural 
changes in grade and safety concerns.  As stated Standard A-4, of additional 
concern is the view of MidtownFour from the Bayside Trail approach.  The 
proposed building elevation shows a high proportion of solid, EIFS wall facing 
the trail.  If additional fenestration could be provided on this facade it would 
alleviate the concerns about the quality of building facing the public amenity of 
the Bayside Trail. See also comment in Standard E-4 regarding functional entries 
facing the Bayside Trail, which is equally relevant under this standard.  

 
STANDARD E-10: Rooftop Appurtenances. Rooftop appurtenances shall not be 
visible along or block view corridors, or views to specific landmark features such as the 
City Hall Clock Tower, Portland Observatory, the Cathedral of the Immaculate 
Conception or important views as may be identified during the City’s development 
review process.  Rooftop appurtenances shall be consolidated physically or visually 
through unified screening.  Rooftop appurtenances shall be located and designed so to 
appear as an integral part of the architectural character of the building on which they are 
located.  The exterior appearance of these features shall incorporate a scale, shape and 
choice of materials that is consistent with the principal building.   

 
Staff Comment: Roof top appurtenances (HVAC, mechanical functions, 
elevators) appear to be enclosed within the massing of the buildings behind 
parapets and therefore having a unified design with scale, shape, and materials 
consistent with the principle buildings. 

 
STANDARD E-11:  Fences and Walls.  Fences and walls along public streets, trails, 
alleys, or public spaces shall be made of high quality, durable and weather resistant 
materials such as brick, stone, wood, and high grade metals.  The Bayside parking lot 
fence detail consists of granite posts with pipe rails.  This design shall be used at parking 
lots edges and other appropriate locations.  An alternate fence design of equal or higher 
quality may be presented for consideration during the development review process.  
Ornamental fencing and walls shall be as low as possible and integrated with plant 
materials or other amenity wherever adequate space allows.  Chain link fences, plastic 
fences, or fences which are rustic or rural in character, shall not be allowed anywhere that 
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is visible from the public right of way.  Chain link fences used on areas internal to a 
property shall be black vinyl coated.  The fence design shall not create a blank façade at 
the pedestrian level. 

 
Staff comment: The two transformers will be enclosed with a high quality metal 
ornamental fence. No other fencing is proposed. 

 
A series of low lying walls are proposed at various changes of grade that will be 
of masonry materials. 

 
STANDARD E-12:  Materials.  Facades visible from public rights of way shall use 
natural and authentic building materials that are expected to last at least 50years.  
Predominant materials shall be brick, stone, precast concrete and other masonry products, 
wood, glass and high quality metals such as steel, titanium and copper.  Traditional 
stucco on wire lath or masonry may be used.  Renewable and recyclable materials 
approved for use by LEED Standards (Leadership in Energy and Environmental Design) 
may be used.  Cellular PVC trim and dimensional stock shall be allowed. 
 
Materials such as thin gauge metal panels, exterior insulation and finish systems (EIFS), 
panelized “thin brick”, vinyl siding, or stucco on Styrofoam or a similar backing shall not 
be used on facades visible from public rights of way.  Fiber-cement clapboard and 
shingles may be used.  Fiber cement panels shall only be used on portions of the building 
not visible from public rights of way.  Public spaces shall be constructed of permanent, 
durable materials such as concrete, brick or stone. 

 
Staff Comment: The material choices and color palette are contemporary and 
acknowledge the industrial context but remain residential in application. Building 
materials for the residential buildings include architectural metals, EIFS, ground 
faced CMU at the ground floor, and aluminum window frames.  The finish and 
texture of these materials were not specified in detail.  The parking garage is 
predominantly precast concrete and green screen with the use of metal panels and 
screens at the circulation towers.  All buildings use aluminum storefront systems 
at the ground floor with EIFS siding at the storefront transom.  In several 
instances, MidtownFour uses EIFS at the ground level but not along public rights-
of-way.   
 
The staff memo for the 1/13 workshop stated that, while the Design Standards for 
the B-7 zone do not permit the use of EIFS in areas visible from a public right of 
way, staff could support a design where EIFS is not the predominant material (i.e. 
less than 50% of the exterior material surface above the first floor, not including 
windows.)  Since EIFS is not an allowable façade cladding according to the B-7 
standard E-12, a waiver is required to allow its use. Since the initial submission 
the applicant has reduced the amount of EIFS on the façade of Midtown Three. 
According to the applicant the façade now has a coverage of 39% EIFS (down 
from 60%), 43% metal siding and 18% windows visible from the public realm. 
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While that percentage is by necessity a guideline only, it appears to be met in 
MidtownOne and, possibly, MidtownFour.  In MidtownThree, the previous plans 
fell short of the 50% goal, however the February 20, 2015 revisions have 
addressed this by reducing the EIFS and substituting metal siding is various 
locations.  Staff therefore is able to support the materials waiver for this project 
based on the latest drawings.   

 
As outlined above, staff does not support the use of EIFS on the ground level in 
locations visible from a public way. An approval at this time should include a 
condition that the storefronts should be subject to approval of the Planning 
Authority and, as the rest of the ground level, be completed in materials on the 
“predominant materials” list in Standard E-12 
 

STANDARD E-13:  Transparency.  Windows shall use untinted, lightly tinted, or the 
minimum tint needed to meet LEED Standards.  Windows that have daylighting 
application on all levels of the façade shall use glass with a visible transmittance (VT) 
value above 60% which looks clear.  Any value below 60% shall not be allowed as it 
looks dark and/or reflective.  The VT rating shall apply to the glass only, not the frame 
components.   

 
  Staff Comment: Applicant is proposing windows with a VT rating of over 75%. 
 

STANDARD E-14:  Illumination.  Prominent building facades shall be lit by carefully 
designed downwash systems of appropriate color and intensity.  Only historic landmarks 
and civic buildings shall be fully illuminated, as well as buildings which substantially 
contribute to the character of the street, and have sufficient ornamental detail to provide 
visual interest.  See also STANDARD B-12 Lighting.  Also see the City’s Revised 
Lighting Standards for Architectural Up-lighting. 

 
Staff Comment: See Site Plan Review section of this report regarding lighting. 
Applicant proposes a string of LED lighting along parking garage green screen. 
Lighting is recommended to be a condition of approval. 

 
STANDARD E-15: Weather Protection. Pedestrian sidewalks and walkways shall 
include weather protection features such as awnings or arcades a minimum of 30 feet at 
all entrances along A and B streets parallel to the building façade, or along at least  60% 
of that frontage.  Canopies shall be constructed of permanent, durable materials, with 
glass and steel preferred. 

 
Staff Comment: The Somerset St. frontage of the buildings will have awnings at 
the storefronts. The apartment entrances will be provided with canopies for 
protection. 
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STANDARD E-16:  Signage.  
 

Staff Comment: Applicant has submitted a master signage plan part of the site 
plan review process. See Site Plan Review section of this report for comments on 
the plan.   

 
STANDARD E-17:  Historic Buildings.  

 
Staff   Comment: Not applicable. Property is not located in a historic district. 

 
STANDARD E-18:  Sustainable Design.    
Property that is controlled or conveyed by the City shall be developed at a minimum in a 
manner that is certifiable within the standards for building and neighborhood design in 
accordance with the U.S. Green Building Council’s Leadership in Energy and 
Environmental Design (LEED).   

 
Staff Comment: Applicant has provided LEED checklists for the buildings 
showing how it will be able to achieve the necessary prerequisites and credits to 
receive Certification.  

 
STANDARD E-19:  Shadows.All new development along the Bayside Trail, and all 
buildings in excess of 65 feet in height, shall be designed so that substantial shadow 
impacts on accessible open space are avoided.  All development along the Trail and 
buildings in excess of 65 feet in height shall conduct a shadow study during the 
equinoxes and solstices of the year, at 9:00 am, noon, and 3:00pm.  New development 
shall not increase the area in shadow by more than 10 percent during the period from 
March 21 to September 21.  Shadow impacts which shall be evaluated include: 1. the 
amount of area of publicly-accessible open space that is shadowed; 2. the time and 
duration of the shadow impact within the open space; and 3. the importance of sunlight to 
the utility of the type of open space being shadowed. 

 
Staff Comment: The applicant has submitted a shadow study (Exhibit 17) which 
compares the proposed development with a 65 foot development.  They conclude 
that the development casts a minimal amount of additional shadow compared to a 
65 foot building and does not exceed the maximum shadow increase of 10%, thus 
meeting this standard.  

 
STANDARD E-20:  Wind.  Consideration of wind impact relating to new construction 
shall establish and maintain a comfortable pedestrian environment.  Comfort levels for 
pedestrian use are related to wind speed, reflect the type of pedestrian activity that might 
be acceptable, and can be categorized (Melbourne’s Criteria) as: 1. unacceptable and 
dangerous; 2. uncomfortable for walking; 3. acceptable for walking; 4. acceptable for 
short periods of standing or sitting; and 5. acceptable for long periods of standing or 
sitting. 
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The following factors shall be considered in evaluating whether adverse wind impacts are 
created: 1. Pre-development and projected post-development wind speeds and their 
impact on pedestrian movement; and 2. Impact of projected wind speed on the use of and 
comfort within existing and proposed pedestrian seating areas and other adverse impacts 
on the surrounding area. 

 
Staff Comment: The applicant has submitted a wind analysis by RWDI, the 
consultants who had reviewed the prior development scheme.  Recognizing that 
this project is substantially lower than the previous concept, the consultants 
conclude as follows: 
 

“Overall, the pedestrian wind conditions for the current design are 
predicted to be better than those predicted by our previous assessment.  
Wind conditions are expected to meet the effective gust criterion and no 
dangerous wind conditions are predicted at any locations, including public 
sidewalks and Bayside Trail.  Suitable wind conditions can be achieved 
through architectural and landscaping design for outdoor amenity spaces 
in the summer when these areas will typically be in use.”   
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XII. Motions for the Board to Consider 

A. CONDITIONAL USE 
 
On the basis of the application (2014-203), plans, reports, and other information submitted by the 
applicant, findings and recommendations contained in the Planning Board report for application #2014-
203 relevant to Portland’s B-7 zone, the City’s Site Plan Ordinance, the City’s Conditional Use Standards 
and other regulations, as well as the Planning Board deliberations and the testimony presented at the 
Planning Board Hearing: 

 
1. The Planning Board (finds/does not find) the proposed conditional use for the parking 

garage (does/does not) meet the standards of B-7 Conditional Use, Sec. 14-296 (3) 
governing structured parking and Zoning Code Section 14-474.  
 

B. TECHNICAL AND DESIGN WAIVERS 

On the basis of the application (2014-203) plans, reports and other information submitted by the 
applicant, findings, recommendations, contained in the Planning Board Report for midtown site plan and 
subdivision (application 2014-203),  including but not limited to Section VIII Technical Waivers, of the 
report and the  reviews by Thomas Errico,  PE of T.Y Lin (dated January 27, 2015, Attachment 2), David 
Senus, P,E of Woodard and Curran, (dated January 28, 2015, Attachment 5) ,  David Margolis-Pineo, 
Deputy City Engineer, ( dated January 7, 2015 Attachment 6), and Jeff Tarling, City Arborist (dated 
January 30, 2015, Attachment 8)  for the Midtown Site Plan and Subdivision Plan relevant to Portland’s 
Technical and Design Standards and other regulations, as well as the Planning Board deliberations and the 
testimony presented at the Planning Board hearing, the Planning Board finds the following: 

Transportation and Street Design 

1. Street Grades:  
The Planning Board (finds/does not find) that the applicant has demonstrated that extraordinary 
conditions unique to this property exist including that the existing and anticipated flood hazards 
in Somerset Street require the proposed buildings to be at elevation 12 (2 feet above flood hazard 
elevation) and  the existing building elevations across Somerset Street are at lower elevations 
such that relief from strict compliance with the 0.03 cross slope regulations for a local street is 
necessary; and the Board (finds/does not find) that the public interest and purposes of the land 
development plan are secured by the proposed variation in street grades as shown on Figure 1 – 
Somerset Street Schematic Maintain 18” of Freeboard adjacent to Noyes Building, rev. dated 
January 26, 2015, prepared by FST Engineers on behalf of the Federated Companies.   The 
Planning Board therefore (waives/does not waive) Section 1.4.1 Street Grades of Portland’s 
Technical Manual to allow the roadway cross slope to be modified as shown in Figure 1.  

Staff Recommendation: Support waiver from roadway cross slope standard in 
accordance with the concepts presented on Figure 1 – Somerset Street Schematic 
Maintain 18” Freeboard adjacent to Noyes Building, rev. dated January 26, 2015, 
prepared by FST on behalf of The Federated Companies. 

2. Vertical Alignment:   
The Planning Board (finds/does not find) that the applicant has demonstrated that extraordinary 
conditions unique to this property exist, including that the existing and anticipated flood hazards 
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in Somerset Street require the proposed buildings to be at elevation 12 (2 feet above flood hazard 
elevation) such that the proposed alterations to Somerset Street and the existing building 
elevations across Somerset Street are at lower elevations; the Planning Board (finds/does not find) 
that, given these circumstances, relief from strict compliance with the requirement to maintain the 
vertical alignment for Crest Vertical Curves K=3- and Sag Vertical Curves K=40 for City streets  
is necessary to avoid undue hardship ; and that the public interest and purposes of the land 
development plan are secured by the proposed variation in the K value.   The Planning Board 
(waives/does not waive) Section 1.5 Vertical Alignment of Portland’s Technical Manual to allow 
K values for the sags on Chestnut Street to be 33.56 and Elm Street to be 38.89.   

Staff Recommendation:  Thomas Errico, P.E, Jan. 7, 2015 finds the geometric 
design details (K Factor) of Somerset, Pearl and Chestnut to be acceptable and 
supports the waiver. 

Sanitary Sewer and Storm Drain Design 

3. Catch Basins: 
The Planning Board (finds/does not find) based upon the January 7, 2015 review by David 
Margolis Pineo (Attachment 6) and the January 28, 2015 David Senus review (Attachment 5) that 
extraordinary conditions unique to this property and related to existing and potential future 
flooding exist or undue hardship would result  from strict compliance with the Technical Standard 
2.7.8, including that compliance with that standard would result in excessive piping and 
appurtenances in the public street; and the Planning Board (finds/does not find)  that the proposed 
stormwater treatment system design requires direct connections into catch basins to comply with 
design guidance outlined in MaineDEP Chapter 500 BMP Manual and, the public interest is 
secured, and the variation is consistent with the intent of the ordinance.  The Planning Board 
(waives/does not waive) Section 2.7.8 Catch Basin of the Technical Manual to allow the 
connection of storm drain lines into a catch basin structure.  

Staff Recommendation:  David Margolis-Pineo, Deputy Engineer DPS and David 
Senus, P.E. Woodard and Curran, recommend granting this waiver. 

Landscaping and Landscape Preservation Standards 

4. Street Trees 
The Planning Board (finds/does not find) that the applicant has demonstrated that due to site 
constraints preventing the planting of required street trees in the right of way, the requirements of 
Section 14-526(2)(b)(iii) of the Site Plan Ordinance cannot be met; and the Board (finds/does not 
find) that the applicant has satisfied the waiver criteria set out in Section 14-526(2)(b)(iii)(b).  The 
Planning Board therefore (waives/does not waive) Section 14-526 (b)(2)(b)(iii) Street Trees of the 
Site Plan Ordinance and, further  (grants/does not grant) a partial reduction in the  financial 
contribution to the tree fund due to the applicant’s commensurate infrastructure investment in 
twenty-nine ( 29) raised tree wells, as presented in the application to a contribution to the tree fund 
to $8,000, which is the difference between the cost for the required number of rees and the cost of 
the 29 raised planters.   
 

Staff Recommendation:  Jeff Tarling estimates that the cost for each raised planter is 
$2,000, thus the total cost of the raised planters is roughly $58,000.  The financial 
contribution to the City's tree fund for each street tree is $200, thus the total amount  for 
the required number of street trees for the residential units would be $66,000 (formula: 445 
units - 115 street trees= 330 X $200 = 66,000).  The City Arborist recommends granting the 
waiver subject to a financial contribution to the street tree fund of $8,000, which is the 
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difference between the cost for the required number of trees and the cost of the 29 raised 
planters. 

Stormwater Management Standards and ME DEP Stormwater Management 

5. Flooding Standard 
The Planning Board (finds/does not find) that the project satisfies the waiver criteria contained in 
Stormwater Chapter 5 Section E.2 of the City’s Technical Manual relating to Stormwater 
Management Standards because it conveys stormwater exclusively in a piped system directly into 
the ocean as confirmed by David Senus’ review (Attachment 5) and that the applicant has 
provided an engineering evaluation indicating that cumulative changes to peak flow rate from the 
site will be minimal and can be accommodated in the City’s municipal drainage infrastructure.    
The Planning Board therefore waives/does not waive Chapter 5, Section E.2 Flooding Standard of 
the Technical Manual that requires stormwater detention for flood control to allow the storm 
water to be directly piped to the ocean.   

Staff Recommendation:  David Senus, P.E., Woodard and Curran Civil Engineer 
recommends granting this waiver. 

Soil Survey Standards 

6. Soil Survey – High Intensity Soil Survey 
The Planning Board (finds/does not find) that the applicant has demonstrated that greater than 
50% of the site will be developed on a filled site and remediated as a Brownfields site, which has 
had soil analysis done for the site and street right-of-way, and has therefore met the waiver 
criteria contained in the Technical Manual.  The Planning Board therefore(waives/does not 
waive) Section 7.1 Soil Survey Standards of the Technical Manual, as recommended by David 
Margolis-Pineo (Attachment 6) and as authorized by Section 7.4.1 of the Technical Manual.  
 

Staff Recommendation:  David Margolis-Pineo, Deputy City Engineer DPS, 
recommends granting this waiver. 

Street Lighting Standards 

7. The Planning Board (finds/does not find) that the applicant has demonstrated that extraordinary 
circumstance unique to this property exist relating to its size and location andthe anticipated 
significant increase in pedestrian activity in the area; and the Planning Board (finds/does not 
find)  that the proposed LED lights, shielded fixtures for down lighting, and the separately 
metered circuit for the street light secure the public interest and address the overall intent of the 
City’s land development plan, including its lighting standards along public ways.  Thus,  The 
Planning Board (waives/does not waive) Section 10.4 Standards for Special Lighting Districts in 
the Technical Manual to allow a closer spacing of light poles as shown on the site plan.  
 

Staff Recommendation:  The applicant is proposing LED lights, separate metered 
circuitry and light shields as requested in David Margolis-Pineo’s January 7, 2015 
review.  The Department of Public Services and the Planning Authority recommend 
that the waiver be granted to reduce the separation between light poles due to the 
unique circumstance that this area will have significantly increased pedestrian 
traffic and the overall lighting plan meets the intent of the lighting standards of the 
Technical Manual.  
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C. B-7 DESIGN WAIVERS 

On the basis of the applications 2014-203 plans, reports and other information submitted by the applicant, 
findings, recommendations, contained in the Planning Board Report  for the public hearing on the March 
3, 2015 on application 2014-203, including but not limited to Appendix 4 of Portland’s Design Manual,   
B-7 Design Standard Waivers of the report for the Midtown Development Plan relevant to Portland’s 
Design Manual and other regulations, as well as the Planning Board deliberations and the testimony 
presented at the Planning Board hearing, the Planning Board finds the following: 

1. B-7 Standard A-4, Views and Landmarks: Recognizing the existing blockage of the Cedar Street 
views and partial blockage of Myrtle Street view corridors, constraints relating to building design 
and block configuration, as well as other factors outlined in the applications and the Planning 
Board Report, the Planning Board [finds / does not find] that extraordinary conditions exist or 
undue hardship may result from strict compliance, substantial justice and the public interest are 
secured with the variation, and the variation is consistent with the intent of the ordinance, and 
therefore  (waives/does not waive) B-7 Standard A-4, Views and Landmarks, to  grant a partial 
waiver of the requirement that new development be sited so that it does not block view corridors, 
to allow the midtown development to partially obstruct the Myrtle Street and Cedar Street view 
corridor. 

Staff Recommendation: The Planning Staff support the request for waivers of the 
view corridors for Myrtle and Cedar Streets. 

 
2. B-7 Standard B-2, Street Connectivity: Recognizing that Cedar and Myrtle streets do not abut the 

subject property, and in consideration of the proposed mews providing an alternate access 
between Somerset Street and the trail,  the Planning Board [finds / does not find] that 
extraordinary conditions exist or undue hardship may result from strict compliance, substantial 
justice and the public interest are secured with the variation, and the variation is consistent with 
the intent of the ordinance, and therefore  (waives/does not waive) B-7 Standard B-2, Street 
Connectivity, to  grant a waiver of the requirement so that the development not be required to 
extend Cedar Street and Myrtle Street through the project.   

Staff Recommendation: The Planning Staff support the request for waiver of the 
extension of Myrtle and Cedar Streets. 

 
3. B-7 Standard B-3, Mid-Block Permeability: Due to the proposed building form and program of 

midtownThree,   the Planning Board [finds / does not find] that extraordinary conditions exist or 
undue hardship may result from strict compliance, substantial justice and the public interest are 
secured with the variation, and the variation is consistent with the intent of the ordinance, and 
therefore  (waives/does not waive) B-7 Standard B-3, Mid-Block Permeability, for that portion 
of the block bounded by Marginal Way, Chestnut Street, Somerset Street and Elm Street 
in order to not require mid-block permeability of the development between Chestnut and Elm 
Streets at the site of midtownThree. 

Staff Recommendation: Staff can support a partial waiver of this standard to the 
extent necessary to provide only a secondary internal circulation system, provided 
that the following conditions of approval are met:  

i. Clear posting that the public is welcome to travel through the space during 
normal business hours shall be provided,  
 

ii. That a plan for public access through the first floor of midtownThree during 
normal business hours (which are assumed will approximate 9am-5pm daily but 
must by necessity be allowed to fluctuate in accordance with particular tenant 
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arrangements, holiday schedules, and other commercially reasonable variables), 
including a fully ADA accessible route with functioning access doors on both 
the Somerset Street and Bayside Trail sides of midtownThree, shall be submitted 
for Planning Authority review and approval prior to issuance of an occupancy 
permit for the first floor of midtownThree. 

 
iii. That the City and Federated shall work together to resolve the costs and 

responsibilities for utilization of contaminated berm soils as fill under the project 
buildings to the extent feasible, or, to the extent required,at City expense the 
removal of such soils and establishment of post development grades, landscape, 
surface treatments and access ways between the northerly façade of 
midtownThree and the Bayside Trail.  Plans for this area shall be determined 
collaboratively with the Planning Authority and, to the extent it is necessary, 
approval shall not be unreasonably withheld.  

 
4. B-7 Standard B-7, Continuity of Street Level: Uses Recognizing that there  is no other location 

for such entrances other than on Somerset Street due to block configuration,  the Planning Board 
[finds / does not find] that extraordinary conditions exist or undue hardship may result from 
strict compliance, substantial justice and the public interest are secured with the variation, and the 
variation is consistent with the intent of the ordinance, and therefore  (waives/does not waive) B-
7 Standard B-7, Continuity of Street Level Uses, to allow service entrances and vehicular 
entrances on Somerset Street.   

Staff Recommendation: Planning Staff supports this waiver request.   
 

5. B-7 Standard  B-11, Lighting: In order to enable an enhanced retail and pedestrian sidewalk 
lighting condition on Somerset Street, the Planning Board [finds / does not find] that 
extraordinary conditions exist or undue hardship may result from strict compliance, substantial 
justice and the public interest are secured with the variation, and the variation is consistent with 
the intent of the ordinance, and therefore  (waives/does not waive) B-7 Standard  B-11, Lighting, 
to allow closer spacing of the street lights on Somerset Street. 

Staff Recommendation: Planning Staff supports this waiver.  

6.  B-7 Standard C-2 Parking Entrances: Recognizing the shallow lots and constrained garage 
layout, the Planning Board [finds / does not find] that extraordinary conditions exist or undue 
hardship may result from strict compliance, substantial justice and the public interest are secured 
with the variation, and the variation is consistent with the intent of the ordinance, and therefore 
(waives/does not waive) B-7 Standard C-2 Parking Entrances, to allow the entry and exit of the 
garage entry to be combined on Somerset Street. 

Staff Recommendation: The Planning Staff supports this waiver request.   
 

7. B-7 Standard C-5, Decks and Ramps: Recognizing the shallow lots and constrained garage 
layout, and that the garage design incorporates a green screen on the northerly sloped side along 
with other architectural devices, the Planning Board [finds / does not find] that extraordinary 
conditions exist or undue hardship may result from strict compliance, substantial justice and the 
public interest are secured with the variation, and the variation is consistent with the intent of the 
ordinance, and therefore  (waives/does not waive) B-7 Standard C-5, Decks and Ramps, to allow 
visible  non-horizontal ramps on the north face of the garage. 

   Staff Recommendation: The Planning Staff supports this waiver request 
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8. B-7 Standard C-8, Service, Utility and Mechanical Infrastructure:  Because this project has no 
rear elevation, the Planning Board [finds / does not find] that extraordinary conditions exist or 
undue hardship may result from strict compliance, substantial justice and the public interest are 
secured with the variation, and the variation is consistent with the intent of the ordinance, and 
therefore  (waives/does not waive) B-7 Standard C-8, Service, Utility and Mechanical 
Infrastructure, to not require all loading docks, delivery areas, truck parking shall be located at the 
rear or side of buildings and not along public ways. 
  Staff Recommendation: The Planning Staff supports this waiver request. 
 

9.  B-7 Standard E-3, Massing: The Planning Board [finds / does not find] that extraordinary 
conditions exist or undue hardship may result from strict compliance, substantial justice and the 
public interest are secured, and the variation is consistent with the intent of the ordinance, and 
therefore  (waives/does not waive) B-7 Standard E-3, Massing, to waive the requirement of a 
differentiated top to the parking garage. 

Staff Recommendation: Planning Staff supports this waiver. 

10. B-7 Standard E-12: Materials: The Planning Board [finds / does not find] that extraordinary 
conditions exist or undue hardship may result from strict compliance, substantial justice and the 
public interest are secured, and the variation is consistent with the intent of the ordinance, and 
therefore  (waives/does not waive) B-7 Standard E-7, Materials to permit the project’s current 
design   

Staff Recommendation: Staff supports the waiver for the present design as 
shown in the plans dated February 20, 2015.  The design of the buildings has 
improved significantly since the initial submission. In particular, the 
applicant has done an excellent job in articulating the rooflines of the 
buildings and in providing a mix of building materials and good 
fenestration. 

D. TRAFFIC MOVEMENT PERMIT 

On the basis of the application (2014-203), plans, reports, and other information submitted by the 
applicant, findings and recommendations contained in the Planning Board Report for Application 2014-
203 relevant to the Traffic Movement Permit, Site Plan and Subdivision reviews and other regulations, as 
well as the Planning Board deliberations and the testimony presented at the Planning Board hearing, the 
Planning Board finds the following:  

That the plan ( is/is not)  in conformance with the standards of the Traffic Movement Permit, as reviewed 
by Thomas Errico, P.E and comments submitted on January 29, 2015, subject to the following conditions 
of approval to be met prior to the issuance of a building permit unless otherwise stated:  

1. The Marginal Way/Chestnut Street intersection currently meets signal warrants.  A traffic signal 
will be installed in this location as part of this project. Given the nature of the public-private  
partnership to construct this project, which includes a publicly-funded parking structure, as well 
as the fact that the City has already collected partial funding from other nearby developments for 
such a signal, cost will be shared between the City and the applicant. The applicant shall 
contribute one-third of the cost associated with installation of a traffic signal at that location, and 
the City shall fund the remainder.  The applicant will be responsible for the development of 
design plans and specifications for review and approval by the Traffic Engineer and Planning 
Authority.   
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2. The applicant shall install improvements to the Marginal Way eastbound approach at Franklin 
Street as documented in their traffic study.  This improvement consists of changing the lane 
assignment on eastbound Marginal Way to a left-lane and a shared through/right lane (it currently 
consists of a shared left/through lane and a right-turn lane). This improvement is to consist of 
pavement marking and signing changes only (signal head modifications may be required).  No 
roadway widening is anticipated as part of this work. The improvement shall be installed prior to 
certificate of occupancy.  The applicant shall submit plans for review and approval by the Traffic 
Engineer and Planning Authority. 

 
3. The applicant shall develop updated traffic signal timing plans for Franklin Street for the three 

intersections with I-295 Northbound Ramps, Marginal Way, and Somerset Street/Fox Street.  The 
timing plans shall be implemented within 6 months following certificate of occupancy.  The 
applicant shall submit plans for review and approval by the Traffic Engineer and Planning 
Authority. 

 
4. Pursuant to Chapter 305 of the MDOT Rules and Regulations, the applicant shall make a $24,000 

contribution towards improvements to Franklin Street in the Somerset Street/Fox Street and 
Marginal Way intersection areas. This contribution is related to addressing sub-standard traffic 
conditions along Franklin Street.   

 
5. Pursuant to Chapter 305, of the MDOT Rules and Regulations Pertaining to Traffic Movement 

Permits, the applicant shall make a $26,000 contribution towards implementation of the Marginal 
Way Master Plan.  This requirement is to address traffic issues at the Marginal Way intersections 
with Preble Street and Forest Avenue and general multi-modal improvements along the corridor.  

 
6. Pursuant to Chapter 305, of the MDOT Rules and Regulations Pertaining to Traffic Movement 

Permits, the applicant shall make a $21,000 contribution towards the implementation of the 
Somerset Street extension project. This requirement is to address traffic issues along Marginal 
Way, particularly at Forest Avenue, Preble Street, and Franklin Street.  

 
7. Somerset Street/Pearl Street – The applicant has conducted a detailed evaluation of this 

installation of a four-way STOP sign traffic control condition and has determined that this type of 
control is warranted and from a traffic operations perspective performs at acceptable levels of 
service following project build-out.  Accordingly, in order to meet the requirements of Chapter 
305, of the MDOT Rules and Regulations Pertaining to Traffic Movement Permits, the applicant 
shall be responsible for the installation of a four-way STOP intersection.  The applicant shall 
submit plans for review and approval by the Traffic Engineer and Planning Authority. 

 
E. AMENDED OVERALL SUBDIVISION PLAT AND SUBDIVISION PLANS: 

On the basis of the application (2014-203), plans, reports, and other information submitted by the 
applicant, findings and recommendations contained in Planning Board Report for application 2014-203 
relevant to the Subdivision Ordinance, the MaineDEP Chapter 500 Stormwater Management Standards 
relative to Site Location of Development, the delegated review of the Site Location of Development 
Application, and other regulations, as well as the Planning Board deliberations and the testimony 
presented at the Planning Board hearings,  the Planning Board finds the following: 

That the plan (is/is not) in conformance with the subdivision standards of the land use code, subject to the 
following conditions of approval to be met prior to the issuance of a building permit unless otherwise 
stated: 
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1. The configuration of the Elm Street sidewalk frontage with the indented parking area in front 
of Midtown 4 will be re-designed as follows: the on-street parking bay shall be shifted to the 
south so that it does not constrain the sidewalk in front of building Four.  In addition, the 
sidewalk and curbing must be implemented in a manner that will match an MDOT approved, 
City plan to modify Elm Street to eliminate that narrow sidewalk at the corner of the Trader 
Joe’s Building. The plans shall be revised in coordination with and in accordance with input 
from Public Services and the Planning Authority 
 

2. The final plans shall be updated for review and approval to address the Technical Manual 
standards for ADA compliance and meet the streetscape design and pedestrian accessibility 
standards as described by the B-7 Design Principles and Standards as follows: 
 

i. Continue to improve the ramp and landing system on the NE corner of Elm Street – 
Somerset Street for ADA compliance and to provide quality pedestrian street 
crossings and a quality pedestrian environment along Elm Street and Somerset Street. 
The new configuration is to be reviewed and approved by the Traffic Engineer and 
Planning Authority; 

ii. An updated ADA-compliant accessible pedestrian route graphic (previously C-2.0B) 
shall be prepared for review and approval.  The earlier version (October 2014) relies 
heavily on the building frontage zone immediately adjacent to all of the buildings.  
Assurances shall be provided that no intrusions will restrict the accessibility of this 
route by the retail/commercial uses within (no outdoor seating, etc);  

iii. The applicant shall provide an updated sheet C-2.0B to show revised pedestrian 
access routes based on the reconfigured sidewalks and ramps on Somerset Street that 
will provide a direct accessible pedestrian route along Elm Street –;  

iv. The configuration of several curb ramps shall be revised for review and approval by 
the Traffic Engineer and Planning Authority, so the ramps are aligned to be 
perpendicular to the flush curb portion of the ramp; and  

v. In order to bring the project into compliance with the ADA, the applicant shall 
provide an updated sheet C-2.0B to show revised pedestrian access routes based on 
the reconfigured sidewalks and ramps on Somerset Street. 
 

3. All ramps/stairs/planters/retaining walls for the midtown development that are located within 
the street right of way shall require a license from the Portland City Council, the terms of 
which shall require the owner and assigns to be responsible for the maintenance, repair, and 
long term upkeep of such improvements.  Such license shall be recorded in the Cumberland 
County Registry of Deeds.  This responsibility shall be expressly noted on the subdivision plat 
and in any lease, assignment or other agreements purporting to transfer that responsibility.   
 

4. The applicant shall provide public pedestrian access easements for all sidewalks on private 
property that are adjacent to the street right of way.  All easements shall be submitted for 
Public Services, Planning Authority and Corporation Counsel review and approval Easements 
shall specify the function, responsibility of maintenance and repair, as well as ownership of all 
improvements. The ADA compliant accessible route shall meet the Technical Manual 
standards for ADA-compliance and the streetscape design and pedestrian accessibility 
standards as described by the B-7 Design Principles and Standards be resolved to the 
satisfaction of the Planning Authority. 

 
5. The curb extension on the north side of Somerset Street near the Mews must be extended to 

the beginning of the nearest on-street parking space along Somerset Street. 
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6. The applicant shall adjust the final plans to address the pedestrian routings along Chestnut 
Street and the path of accessibility shall not include the ramp features at the Bayside Trail on 
Chestnut Street.  These revised plans shall be submitted for review and approval by the Traffic 
Engineer and Planning Authority. 
 

7. The final design of the sidewalk on the south side of Somerset Street shall be submitted for 
review and approval by the Planning Authority. 
 

8. The applicant shall provide the specific design details for the pedestrian facility infrastructure 
for all routings and compliant cross slopes, including driveway aprons and which meet the  
standards contained in Technical Manual for final review and approval by the Traffic Engineer 
and the Planning Authority.  

 
9. The Applicant’s submittal is in conformance with the requirements of the City’s Stormwater 

Management Standards and the MaineDEP Chapter 500 Stormwater Management Standards 
relative to Site Location of Development, including the Basic and General Standards. All 
stormwater infrastructure designed to provide water quality treatment to meet the General 
Standards, including infrastructure proposed in the public right-of-wayshall be privately 
maintained as stated in the notes on the recording plat and subject to the following conditions: 

 
i. The developer/contractor/subcontractor must comply with conditions of the 

construction stormwater management plan and sediment and erosion control plan 
based on City standards and state guidelines. 

ii. The owner/operator of the approved stormwater management system and all 
assigns shall comply with the conditions of Chapter 32 Stormwater including 
Article III, Post Construction Stormwater Management, which specifies the 
annual inspections and reporting requirements. 

iii. A maintenance agreement for the stormwater drainage system, as attached, or in 
substantially the same form with any changes to be approved by Corporation 
Counsel, shall be submitted and signed prior to the issuance of a building permit 
with a copy to the Department of Public Services. 

iv. Applicant shall secure a license from the Portland City Council for the 
installation of all stormwater quality treatment units located within the public 
rights of way.  Such license shall be recorded in the Cumberland County Registry 
of Deeds.   

 
10. The proposed development will require filing a notice of intent to comply with the Maine 

Construction General Permit with the MaineDEP; a copy of this notice shall be submitted to 
the City upon filing with MaineDEP for the project record. 

 
11. The Applicant shall continue to coordinate their design with all impacted utility 

providers, including but not limited to the Portland Water District, Unitil, Central Maine 
Power,  Fairpoint, and Time Warner Cable, to ensure that the design meets applicable 
standards and to meet specific conditions and requests made by each utility.    The 
location of all exterior utility and gas meters shall be reviewed and approved by the Planning 
Authority and City Arborist.  
 

12. For the areas behind midtown One and midtown Two, from Bayside Trail STA 6+50 to STA 
12+50 (refer to sheets C-3.0 and C-7.12), the face of the retaining wall and fence are proposed 
primarily on the property line between City of Portland (Bayside Trail) property and the 
parcels located north of the Bayside Trail. Temporary construction agreements shall be 
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obtained by the Applicant from the adjacent property owner(s) to complete the work as 
proposed. 

 
13. The City has agreed to design and fund the installation of the 24” storm drain pipe in Elm 

Street from Somerset Street to the existing 24” pipe in Elm Street. This extension of 24”pipe 
shall be constructed by the applicant in the course of project development, at City cost, with 
the City billed directly by contractor if permissible under applicable procurement policies, 
otherwise to reimburse applicant directly and within a reasonable time following payment 
requisition.   

 
14. The Applicant has submitted Figure 1, Somerset Street Schematic Maintain 18” of Freeboard 

Adjacent to Noyes Building, rev. dated January 26, 2015.  The civil engineering plans do not 
currently reflect the layout, grading, drainage, and materials presented on Figure 1 within the 
Somerset Street Right-of-Way.  The Applicant shall update the plans depicting the proposed 
improvements to the Somerset Right-of-Way to reflect the concepts presented on Figure 1 as 
part of their final plan, to be submitted for Public Services review and approval prior to 
issuance of a building permit.  Prior to approval of the final grading plan, the City shall make 
such plans available to abutters for their review and comment, and the applicant shall work 
together with the City and abutters to coordinate reasonable resolutions to any outstanding 
details of the street interface with abutting property. 

 
15. The following note shall be amended to read on all final plans: “midtown HAS BEEN 

DESIGNED TO REFLECT THE PROPOSED RAISING AT SOMERSET STREET BASED 
ON CITY GUIDANCE.  SOMERSET STREET DESIGN AND IMPROVEMENT 
CONSTRUCTION SHALL BE COMPLETED IN ACCORDANCE WITH THE COST 
SHARING ARRANGEMENT EMBODIED IN EXHIBIT C TO 2nd AMENDMENT TO 
PURCHASE AND SALE AGREEMENT, DATED OCTOBER 14, 2014, FOR THIS 
WORK”.   
 

16. That the site plan shall be revised depicting all areas of the Bayside Trail as having a minimum 
width of 16 feet.  
 

17. Applicant shall be responsible for all costs associated with the repair or reconstruction of the 
Bayside Trail where damaged or disturbed by applicant construction activity associated with 
the project. If the plans submitted show changes to the trail grading that are not identified as 
being completed by others, the applicant is responsible for the costs of those changes. 
 

18. The applicant shall submit examples of other development projects undertaken by the 
applicant to confirm technical capacity to meet the standards of the subdivision ordinance for 
Planning Authority review and approval..  

 
19. The Subdivision Plans and Recording Plat shall be  subject to review and approval of the 

Planning Authority, Corporation Counsel, and Department of Public Services,  including  but 
not limited to the following: 

 
i. Detailed references to labeling of easements, content and dimensions of 

easements, temporary construction easements, subdivision notes, maintenance 
and repair responsibilities, ownership of all improvements,  and other relevant 
conditions; 
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ii. The DPS comments submitted on the Amended Subdivision /Recording Plat, 
dated April 10, 2013 must be met and the plan shall be stamped by a registered 
land surveyor. 

iii. The applicant shall submit a deed for the proposed four foot widening of 
Somerset Street and the recording plat shall be revised to show the widening on 
the plat. 

iv. All relevant plans and documents cited in notes shall be recorded.  
v. The Subdivision Plat shall be revised to show property pins to be set at all 

locations to define the applicant’s property.  
 

20. In the event that the elevation of Somerset Street is raised east of Pearl Street, the applicant or 
successor shall be responsible for removing ramps, steps and other impediments in providing 
a continuous at-grade pedestrian access along the front of midtown One.  Applicant or 
successor shall also be responsible for installing new streetscape materials and amenities that 
achieves a continuous at-grade sidewalk with review and approval by the Planning Authority.  
The applicant or its successor shall also be responsible for sidewalk and related 
improvements within their property line along Pearl Street extension should Pearl Street 
extension be reconstructed in the future.  
 

F. LEVEL III SITE PLAN REVIEW 
 
On the basis of the application (2014-203), plans, reports, and other information submitted by the 
applicant, findings and recommendations contained in Planning Board Report for application 2014-203 
relevant to the Site Plan Ordinance, the MaineDEP Chapter 500 Stormwater Management Standards 
relative to Site Location of Development, the delegated review of the Site Location of Development 
Application, and other regulations, as well as the Planning Board deliberations and the testimony 
presented at the Planning Board hearings,  the Planning Board finds the following: 
 
That the plan (is/is not) in conformance with the site plan standards of the Land Use Code, Site Location 
of Development review and DEP Stormwater Permit, subject to the following conditions of approval to 
be met prior to the issuance of a building permit unless otherwise stated: 

 
a) Transportation Standards 

 
1. The applicant shall provide a detailed Construction Management Plan as a condition of 

approval.  The plan shall be submitted for review and approval by Public Services prior to 
issuance of any City permit. 
 

2. The configuration of the sidewalk with the indented parking area in front of Midtown 4 will 
degrade the pedestrian environment along the section of sidewalk. A re-design of this Elm 
Street frontage is required to comply with the B-7 Design Principles and Standards.  
Therefore, the on-street parking bay shall be shifted to the south so that it does not constrain 
the sidewalk in front of building Four.  In addition, the sidewalk and curbing must be 
implemented in a manner that will match an MDOT approved, City plan to modify Elm 
Street to eliminate that narrow sidewalk at the corner of the Trader Joe’s Building. 
 

3. The final plans shall be updated for review and approval by Public Services to address the 
Technical Manual standards for ADA compliance and meet the streetscape design and 
pedestrian accessibility standards as described by the B-7 Design Principles and Standards as 
follows: 
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i. The ramp and landing system on the NE corner of Elm Street – Somerset Street must 

be revised to achieve ADA compliance and to provide quality pedestrian street 
crossings and a quality pedestrian environment along Elm Street and Somerset Street. 
The new configuration is to be reviewed and approved by the Traffic Engineer and 
Planning Authority; 

ii. An updated ADA-compliant accessible pedestrian route graphic (previously C-2.0B) 
shall be prepared for review and approval.  The earlier version (October 2014) relies 
heavily on the building frontage zone immediately adjacent to all of the buildings.  
Assurances shall be provided that no intrusions will restrict the accessibility of this 
route by the retail/commercial uses within (no outdoor seating, etc);  

iii. The section of sidewalk along Elm Street between Midtown 3 and Midtown 4 does 
not provide a direct accessible pedestrian route (as depicted on Sheet C-2.0B) along 
Elm Street – the applicant shall provide an updated C-2.0B to show revised 
pedestrian access routes based on the reconfigured sidewalks and ramps on Somerset 
Street;  

iv. The configuration of several curb ramps shall be revised for review and approval, so 
the ramps are aligned to be perpendicular to the flush curb portion of the ramp; and  

v. Portions of the accessible pedestrian route depicted on C-2.0B are not ADA-
compliant due to reliance on crossing the flare of a curb ramp and the final plans 
shall be revised for review and approval – the applicant shall provide an updated C-
2.0B to show revised pedestrian access routes based on the reconfigured sidewalks 
and ramps on Somerset Street. 
 

4. Required easements for pedestrian public access along the ADA – compliant accessible 
pedestrian routes located on private property shall be provided for review and approval by 
Corporation Counsel. 

 
5. The curb extension on the north side of Somerset Street near the Mews must be extended to 

the beginning of the nearest on-street parking space along Somerset Street. 
 

6. The applicant shall adjust the final plans to address the pedestrian routings along Chestnut 
Street and that the path of accessibility shall not include the ramp features at the Bayside 
Trail on Chestnut Street for review and approval by the Traffic Engineer and Planning 
Authority. 
 

7. The final design of the sidewalk on the south side of Somerset Street shall be submitted for 
review and approval by the Planning Authority. 
 

8. The applicant shall provide the specific design details for the pedestrian facility infrastructure 
for all routings and compliant cross slopes, including driveway aprons for review and 
approval.  
 

9. An in-line Transit Stop on Somerset Street is required and coordination with METRO is 
required to finalize details for the bus shelter. The proposed bus stop location does not 
provide the required ADA-compliant bus stop landing area (5’x8’) nor does the bus stop 
directly connect to the ADA-compliant pedestrian access route at this location (per drawing 
C-2.0B).  The final plans must address ADA compliance and the applicant must confirm that 
METRO has reviewed and approved the location. 
 

122



 

10. The applicant shall provide a parking demand and supply analysis that demonstrates the 
adequacy of the proposed parking garage for the entire project as part of the TDM to be 
reviewed and approved by the Traffic Engineer and the Planning Authority.   
 

11. The final plans shall be revised to provide the following: 
  

i. Adequate spacing between the racks or with adequate spacing from the street or other 
structures, defined as spacing of 36” (min.) on center between bike hitches that are 
parallel to each other; spacing of 72” (min) on center between bike hitches that are in 
line with each other; separation of 30” (min.) on center between a bike hitch mounted 
parallel to a structure, wall or building; 48” (min.) on center between a bike rack 
mounted perpendicular to a structure, wall or building. 
 

ii.  The selected bike racks (shown on Sheet L4.0, the Olympia Rack) do not meet the 
Technical Manual standard for installation within the public right of way. These 
racks should be replaced with either the Bike Hitch or Downtown rack; and 

 
iii. A detailed layout of the bicycle parking with the parking garage should be provided 

to ensure the functionality and accessibility to the clusters of 8 bike racks, with 2 
clusters per level. It does not appear that the racks will be fully accessible when cars 
are parked immediately adjacent to the clusters. 

 
12. The TDM Plan shall be finalized for review and approval by the Traffic Engineer and the 

Planning Authority.  An annual monitoring program is required for the TDM with reports 
provided to the City and pursuant to which other strategies will be reviewed on an annual 
basis.  
 

13. The Applicant shall be responsible for the maintenance and repair of all stairways, landings 
and retaining walls required by the development located within the public right-of-way along 
Midtown’s street frontage and shall secure a license from the City Council for these 
improvements,, which shall be recorded at the registry of deeds.   This responsibility shall be 
noted on the both the subdivision plat and the site plan. 

 
14. That the site plan shall be revised depicting all areas of the Bayside Trail as having a 

minimum width of 16 feet. 
 
15. Applicant shall be responsible for all costs associated with the repair or reconstruction of the 

Bayside Trail where damaged or disturbed by applicant construction associated with the 
project. 

 
b) Environmental Quality Standards 

 
1. A final landscape plan shall be submitted that makes the following changes to the last plan 

submitted.: 
i. Show all tree save areas, protection areas and protection measures, including physical 

barriers/protective fencing  during construction. No no construction equipment or storage 
shall take place near root zones. 

ii. Specify that the landscape contractor shall properly prepare trees to be relocated to be 
made available to the city of Portland for reuse.  Such preparation includes digging and 
preparing the rootball with “balled and burlap” standard.  Trees shall be cared for on-site 
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as needed for an agreed upon period of time, which includes watering and site protection 
in a safe location.  

iii. All plant material shall meet the size and species requirements of the arboricultural 
standards of Portland’s Technical Manual, with the exception that some Dog Woods may 
be included in the tree mix; 

iv. The raised granite planter for the street trees should change from saw-cut to “Thermal 
Top”. 

v. Landscape plant sizes shall be 5 gallon for shrubs; green vines and perennials shall be a 
minimum 3 gallon size. 

vi. The 26 Pagoda Dogwood trees on the trail side of Midtown Three should be upgraded to 
a larger tree species such as Yellow Birch, River Birch, Red Maple, or Swamp Oak and 
planted in fewer numbers, in groves if feasible.. 
 

2. The Applicant’s submittal is in conformance with the requirements of the City’s Stormwater 
Management Standards and the MaineDEP Chapter 500 Stormwater Management Standards 
relative to Site Location of Development, including the Basic and General Standards. All 
stormwater infrastructure designed to provide water quality treatment to meet the General 
Standards, including infrastructure proposed in the public right-of-way, shall be privately 
maintained as stated in the notes on the recording plat and subject to the following conditions: 

 

 
i. The developer/contractor/subcontractor must comply with conditions of the 

construction stormwater management plan and sediment and erosion control plan 
based on City standards and state guidelines; 

ii. The owner/operator of the approved stormwater management system and all 
assignsshall comply with the conditions of Chapter 32 Stormwater including Article 
III, Post Construction Stormwater Management, which specifies the annual 
inspections and reporting requirements; 

iii. A maintenance agreement for the stormwater drainage system, as attached, or in 
substantially the same form with any changes to be approved by Corporation 
Counsel, shall be submitted and signed prior to the issuance of a building permit with 
a copy to the Department of Public Services; and  

iv.  Applicant shall secure a license from the City Council for the installation of 
stormwater quality treatment units within public rights-of-way. 

 
3. The proposed development will require filing a notice of intent to comply with the Maine 

Construction General Permit with the MaineDEP; a copy of this notice shall be submitted to the 
City upon filing with MaineDEP for the project record. 
 

4. The Applicant shall continue to coordinate their design with all impacted utility providers, 
including but not limited to the Portland Water District, Unitil, Central Maine Power, Fairpoint, 
and Time Warner Cable, to ensure that the design meets applicable standards and to meet specific 
conditions and requests made by each utility.      The location of all exterior utility and gas meters 
shall be reviewed and approved by the Planning Authority and City Arborist. 
 

5. For the areas behind midtown One and midtown Two, from Bayside Trail STA 6+50 to STA 
12+50 (refer to sheets C-3.0 and C-7.12), the face of the retaining wall and fence are proposed 
primarily on the property line between City of Portland (Bayside Trail) property and the parcels 
located north of the Bayside Trail. Temporary construction agreements shall be obtained by the 
Applicant from the adjacent property owner(s) to complete the work as proposed. 
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6. The City has agreed to design and fund the installation of the 24” storm drain pipe in Elm Street 

from Somerset Street to the existing 24” pipe in Elm Street. This extension of 24”pipe shall be 
constructed by the applicant in the course of project development , at City cost, with the City 
billed directly by contractor if permissible under applicable procurement policies, otherwise to 
reimburse applicant directly and within a reasonable time following payment requisition.   
 

7. The Applicant has submitted Figure 1, Somerset Street Schematic Maintain 18” of Freeboard 
Adjacent to Noyes Building, rev. dated January 26, 2015.  The civil engineering plans do not 
currently reflect the layout, grading, drainage, and materials presented on Figure 1 within the 
Somerset Street Right-of-Way.  The Applicant shall update the plans depicting the proposed 
improvements to the Somerset Right-of-Way to reflect the concepts presented on Figure 1 as part 
of their final plan, to be submitted for review and approval by Public Services prior to issuance of 
a building permit.  Prior to approval of the final grading plan, the City shall make such plans 
available to abutters for their review and comment, and the applicant shall work together with the 
City and abutters to coordinate reasonable resolutions to any outstanding details of the street 
interface with abutting property.  
 

8. The following note shall be  amended to read on all final plans: “midtown HAS BEEN 
DESIGNED TO REFLECT THE PROPOSED RAISING AT SOMERSET STREET BASED ON 
CITY GUIDANCE.  SOMERSET STREET DESIGN AND IMPROVEMENT 
CONSTRUCTION SHALL BE COMPLETED IN ACCORDANCE WITH THE COST 
SHARING ARRANGEMENT EMBODIED IN EXHIBIT C TO 2nd AMENDMENT TO 
PURCHASE AND SALE AGREEMENT, DATED OCTOBER 14, 2014, FOR THIS WORK ”.   

 
c) Public Infrastructure and Community Safety Standards 

i. The final location of the hydrant to be relocated along Lancaster street shall be reviewed and 
approved by the Fire Department. 
 

ii. A Dumpster is proposed to be placed inside of Midtown Three for the trash holding area. 
Although this building will be provided with a full sprinkler system, a two hour separation 
between this space and the remainder of the building shall be required. 
 

iii. The new proposed curb cut and access off Elm Street to the small side of Midtown Four must be 
a minimum of 16’ wide for fire access.  The final plans shall be revised showing the required 
signage and striping on the driveway indicating Fire Lane NO PARKING for review and 
approval.  
 

iv. During construction, the Fire Department requires the following: 
i. Per NFPA 1, 16.3.4, Access for firefighting equipment. 

ii. Per NFPA1,16.4.3, Fire Protection during construction. (Water supply ) 
iii. Per NFPA 16.4.3.3.2, Standpipe Installations in Buildings under construction. 
iv. Per NFPA   16.7.1.6, Fire Extinguishers 
v. Per NFPA 16.7.2, Fuel Systems. 

 
v. The Applicant must continue to coordinate their design with all impacted utility providers to 

ensure that the design meets applicable standards and to meet specific conditions and requests 
made by each utility.  The location of all exterior utility and gas meters shall be reviewed and 
approved by the Planning Authority and City Arborist.  
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d)  Site Design Standards 
 

1. The lighting plan with the photometrics shall be subject to the Planning Authority’s review and 
approval.  
 

2. Signage shall meet zoning ordinance requirements and the overall signage plan shall be subject to 
the Planning Authority’s review and approval.  
 

3. References to snow storage within the Bayside Trail Corridor shall be removed from all plans and 
the final management of snow storage submitted for review and approval by the Planning 
Authority. 
 

4. The location of all exterior utility and gas meters shall be reviewed and approved by the Planning 
Authority and City Arborist.  
 

5. Applicant shall submit catalog cut and or samples of exterior materials used for the retaining 
walls and stairs for Planning Staff review and approval. 
 

6. The proposed development is consistent with the B-7 Design Standards subject to the following 
conditions of approval:  

The mid-block  permeability plan is subject to the following conditions of approval: 

a. Clear posting that the public is welcome to travel through the space during normal 
business hours shall be provided, 

b. That a plan for public access through the first floor of Midtown Three during normal 
business hours (which are assumed will approximate 9am-5pm daily but must by 
necessity be allowed to fluctuate in accordance with particular tenant arrangements, 
holiday schedules, and other commercially reasonable variables), including a fully ADA 
accessible route with functioning access doors on both the Somerset Street side and, 
when berm removal and resultant conditions permit, the Bayside Trail side of Midtown 
Three, shall be submitted for Planning Authority review and approval prior to issuance 
of an occupancy permit for the first floor of Midtown Three. 

c. That the City and Federated shall work together to resolve the costs and responsibilities 
for utilization of contaminated berm soils as fill under the project buildings to the extent 
feasible or, to the extent required, at City expense the removal of such soils and 
establishment of post development grades, landscape, surface treatments and access 
ways between the northerly façade of Midtown Three and the Bayside Trail. Plans for 
this area shall be determined collaboratively with the Planning Authority and, to the 
extent it is necessary, approval shall not be unreasonably withheld.. 

 
ii. Standard B-4: Sidewalks and Crosswalks: The accessible route shall meet the Technical Manual 
standards for ADA-compliance and the streetscape design and pedestrian accessibility standards as 
described by the B-7 Design Principles and Standards be resolved to the satisfaction of the Planning 
Authority. 

 
i. Standard B-10: Encroachments: The accessible route shall meet the Technical Manual 

standards for ADA-compliance and the streetscape design and pedestrian accessibility 
standards as described by the B-7 Design Principles and Standards be resolved to the 
satisfaction of the Planning Authority. 
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ii. Standard C-7: Bike Racks: A detailed layout for bicycle parking within the parking 

garage shall be provided that ensures functionality and accessibility that meets the 
Technical Manual Standards to the satisfaction of the Planning Authority.   

 
iii. Standard D-4: Pedestrian Amenities 2. Bus Shelters:  Bus stop location and level of 

ADA-compliance shall be resolved to meet the Technical Manual Standards to the 
satisfaction of the Planning Authority. 

 
iv. Standard D-5: Public Art and other special features: The treatment of any building 

location shown to potentially host public art should be subject to approval of the 
Planning Authority and, as the rest of the ground level, be completed in materials on the 
“predominant materials” list in Standard E-12.   

 
v. Standard E-12: Materials: Final storefront design shall be subject to approval of the 

Planning Authority and, as the rest of the ground level, be completed in materials on the 
“predominant materials” list in Standard E-12. 

 
Prior to receiving a building permit, the applicant shall submit a final set of elevations and site plans dated 
March 3, 2015 or a later date that shall removal any scriveners errors and incorporate any changes made 
in the plans between the initial submission and Planning Board approval. 
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STAFF ATTACHMENTS 
 
1. Bayside Vision and Midtown, Supplement to Planning Staff Memo for Dec. 9, 2014 

Workshop 
2. Memo from Tom Errico, Traffic Review Consultant (dated Jan. 27, 2015) 
2A. Memo from Tom Errico, Traffic Review Consultant (dated Feb. 26, 2015) 
3. Memo from John Peverada, Parking Manager (dated Jan. 5, 2015) 
4. Memo from Bruce Hyman, Transportation Program Manager (dated Jan. 28, 2015) 
5. Memo from David Senus, Development Review Consultant (dated Jan. 28, 2015) 
6. Memo from David Margolis-Pineo, Deputy City Engineer (dated Jan. 7, 2015) 
7. Memo from Keith Gautreau and Craig Messinger, Fire Department (dated Jan. 23, 

2015) 
8. Memo from Jeff Tarling, City Arborist (dated Jan. 6, 2015) 
9. Memo from Greg Mitchell, Economic Development Director (dated Jan. 29, 2015) 
10. Memo from Greg Mitchell, Economic Development Director 
11. Background Information on EIFS 
12. Elm Street Curb Plan 
13. Memo from Caitlin Cameron, Urban Designer (dated 2-26-15) 
14. January 14, 2014 Midtown Planning Board Approval Letter 
15. Public Comment 

PC1 – Matt Baxter dated 1-8-15 
PC2 – John Bannon dated 1-9-15 
PC3 – Robert Gerber dated 1-8-15 

 
APPLICANT ATTACHMENTS 
 
A. Application and Written Submission 
 

Exhibit 1 – Level III Final Site Plan and Subdivision Application 
Exhibit 2 – Project Description 
Exhibit 3 – Title, Right or Interest 
Exhibit 4 – Technical and Financial Capacity 
Exhibit 5 – Utilities Narrative 
Exhibit 6 – Fire Department Review and Life Safety Plan  
Exhibit 7 – State and Federal Permit Requirements  
Exhibit 8 – Construction Management Plan 
Exhibit 9 – Traffic Report 
Exhibit 9a – Updated Traffic Report dated 1-2015 
Exhibit 9b – Supplemental Traffic Information dated 1-29-15 
Exhibit 10 – Transportation Demand Management 
Exhibit 11 – AutoTURN Templates 
Exhibit 12 – Transit Stop for Metro 
Exhibit 13 – Stormwater Management Report and O & M Manual 
Exhibit 14 – Erosion and Sediment Control Plan 
Exhibit 15 – Geotechnical Report 
Exhibit 16 – Environmental and Historical Considerations  
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Exhibit 17 – Compliance with Zoning and B-7 Requirements  
Exhibit 18 – Proposed Easements, Covenants 
Exhibit 19 – Review of Section 14-526 Design Standards 
Exhibit 20 – Compliance with Comprehensive Plan  
Exhibit 21 – Areas to be Disturbed by Construction  
Exhibit 22 – Sample of Exterior Materials 
Exhibit 23 – Written Waivers 
Exhibit 24 – Leed Information 
Exhibit 25 – Traffic Movement Permit Application 

 
B. Responses to Planning Staff Comments of November 24, 2014 (December 1, 2014) 

1. Cover Letter 
2. PWD, Unitil and CMP Responses 
3. CBT Response to B07 Waivers 
4. Pedestrian Wind Conditions/Assessment 
5. Updated Building Façade Perspective 

 
C. Responses to Planning Staff Comments of January 13, 2015 

Att. A - Letter from The Federated Companies Addressing Non-Technical issues  
Att. B - Letter of Response Regarding Waiver Requests & B-7 Design Guidelines  
Att. C - Capacity Availability Letter - Wastewater 
Att. D - Updated Transportation Demand (TDM) Plan 
Att. E - Plan Sheet Index Updated to Reflect Changes dated 1-21-15 

 
CC. February 20, 2015 Submission including Summary of Revisions 
 
D. Plans 
 

Plans 1-10 (Changes are highlighted in bubbles) (Revised 1-21-15)  
Plan 1 Amended Subdivision/Recording Plat 
Plan 2 Site Layout Plan – midtownOne and midtownTwo 
Plan 3 Site Layout Plan – midtownThree  
Plan 4 - Site Layout Plan – midtownFour  

 Plan 5 - Overall Utility plan 
Plan 6 - Utility Plan – midtownOne and midtownTwo 
Plan 7 - Utility Plan – midtownThree 
Plan 8 - Utility Plan – midtownFour 
Plan 9 - Bayside Trail Retaining Wall Details and Abutter Options 
Plan 10 - Bayside Trail Profile 
 

 Civil Plans 
C-1.0   Cover Sheet 
C-1.1   General Notes and Legend 
C-1.2   Draft Amended Subdivision-Recording Plat (Revised 1-21-15) 
C-1.2A2006 Existing Conditions Survey Prepared by SGC (Reference Only)  
C-1.3   ALTA-ACSM Land Title Survey (by City of Portland) 
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C-1.4   2012 Boundary and Topographic Survey (by Owen Haskell) C-1.5   
Residential Subdivision of Lot 7 

C-1.8   Existing Conditions and Removals Plan 
C-2.0   Overall Site Plan 
C-2.0AOverall Site Plan and Dimensions 
C-2.0B Accessible Route Plan 

 C-2.1   Site Layout Plan – midtownOne and midtownTwo (Revised 1-21-15)  
 C-2.2   Site Layout Plan – midtownThree (Revised 1-21-15) 
 C-2.3   Site Layout Plan – midtownFour (Revised 1-21-15) 
 C-2.4 midtownOne and midtownTwo Building Envelope and Open Space 

 Computations 
 C-2.5   midtownThree Building Envelope and Open Space Computations 
 C-2.6   midtownFour Building Envelope and Open Space Computations 
 C-3.0   Grading and Drainage Plan – midtownOne and midtownTwo  
  (Revised 1-22-15)  
 C-3.1   Grading Plan – midtownThree (Revised 1-22-15) 
 C-3.2   Grading Plan – midtownFour (Revised 1-22-15)  
 C-3.3   Proposed Spot Grades for East Side of Somerset  
 C-3.4   Proposed Spot Grades for West Side of Somerset  
 C-3.5   Proposed Spot Grades for Chestnut Street North  
 C-3.6   Proposed Spot Grades for Chestnut Street South  
 C-3.7   Proposed Spot Grades for Pearl Street Extension  
 C-3.8   Proposed Spot Grades for Elm Street 
 C-3.9   Data Summary Sheet (Somerset and Chestnut) 

 C-3.10 Proposed Stormdrain Schedules for StormTreat Units 
 C-3.11 Proposed Stormdrain Schedules for Tree Box Filter Systems Sheet 1 of 3 
 C-3.12 Proposed Stormdrain Schedules for Tree Box Filter Systems Sheet 2 of 3 
 C-3.13 Proposed Stormdrain Schedules for Tree Box Filter Systems Sheet 3 of 3 
 C-3.14 midtownOne and midtownTwo Courtyard Cross Sections 
 C-3.15 Courtyard and Mews Spot Grades and Water Quality System 
 C-4.0   Overall Utility Plan (Revised 1-21-15) 
 C-4.1   Utility Plan – midtownOne and midtownTwo (Revised 1-21-15)  
 C-4.2   Utility Plan – midtownThree (Revised 1-21-15) 
 C-4.3   Utility Plan – midtownFour (Revised 1-21-15)  
 C-4.4AElectrical Distribution Plan Prepared by FST 
 C-4.4B Electrical Distribution Plan Prepared by CMP  
 C-6.0   Erosion Control Plan 
 C-6.1   Erosion and Sediment Control Details  
 C-6.2   Erosion and Sediment Control Details  
 C-7.0   Street and Driveway Cross Sections 
 C-7.0AMiscellaneous Sections and Details 
 C-7.1   Transportation Systems and Street Design  
 C-7.2   Transportation Systems and Street Design  
 C-7.3   San Sewer and Storm Drain Details 
 C-7.4   San Sewer and Storm Drain Details 
 C-7.5   Water Details 
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 C-7.6   Water Details 
 C-7.7   Stormwater Details Stormtreat Systems 
 C-7.8   Treebox Filter with Underground Storage Details 
 C-7.9   Stormtreat and Brentwood Underground Storage Details 
 C-7.10 Treebox Filter with Underground Storage Details 
 C-7.11 Boxless Tree Filter for system A 
 C-7.12 Bayside Trail Retaining Wall Details and Abutter Options (Revised 1-21-15) 
  C-7.13 Retaining Wall Details 

C-8.0   Somerset Street Profile 
C-8.0ASomerset Street Profile Facing Noyes Building 
C-8.1  Elm Street, Chestnut Street and Pearl Street Extension Profiles 
C-8.2   Bayside Trail Profile (Revised 1-21 15) 
C-10.0 Somerset Street Cross Sections 
C-10.1 Somerset Street Cross Sections 
C-10.2 Somerset Street Cross Sections 
C-14.0 Predevelopment Watershed Map 
C-14.1 Postdevelopment Watershed Map 
C-15   Somerset Street Revised Cross Section 
 

 Architectural Plans 
1-A101  Ground and Roof Plan – midtownOne (Revised 2-19-15) 
1-A102  Typical Plan – midtownOne (Revised 2-19-15) 
1-A201  Elevations – midtownOne (Revised 2-19-15) 
2-A101  Ground and Entry Plan – midtownTwo (Revised 2-19-15) 
2-A102  Typical and Roof Plan – midtownTwo (Revised 2-19-15) 
2-A201  Elevations – midtownTwo (Revised 2-19-15) 
3-A101  Ground Plan – midtownThree (Revised 2-19-15) 
3-A102  Typical Plan – midtownThree (Revised 2-19-15) 
3-A103  Roof Plan – midtownThree (Revised 2-19-15) 
3-A201  Elevations – midtownThree (Revised 2-19-15) 
3-A202  Elevations – midtownThree (Revised 2-19-15) 
4-A101  Ground and Roof Plan – midtownFour (Revised 2-19-15) 
4-A102  Typical Plan- midtownFour (Revised 2-19-15) 
4-A201  Elevations – midtownFour (Revised 2-19-15) 
A101A Ground and Entry Plan – midtownTwo (Revised 1-20-15) 
A101B   Ground and Roof Plan – midtownFour (Revised 1-20-15)  
A101C   Ground and Roof Plan – midtownOne (Revised 1-20-15)  
A101D  Ground Plan – midtownThree (Revised 1-20-15) 
A102    Typical and Roof Plan – midtownTwo (Revised 1-20-15) 
A102A Typical Plan – midtownOne (Revised 1-20-15) 
A102B  Typical Plan – midtownThree (Revised 1-20-15) 
A102C  Typical Residential Plan - midtownFour (Revised 1-20-15)  
A103    Roof Plan – midtownThree (Revised 1-20-15)  
A201A Elevations – midtownFour (Revised 1-20-15) 
A201B  Elevations – midtownOne (Revised 1-20-15)  
A201C  Elevations – midtownThree (Revised 1-20-15)  
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A201D Elevations – midtownTwo (Revised 1-20-15)  
A202    Elevations – midtownThree  
A800 Signage Elevations (11-14-14) 

 Context Renderings 1-29-15 (Revised 1-20-15) 
 
 Landscape and Lighting Plans 

L1       Landscape and Lighting Plan 
L1.1    Detail Landscape and Lighting Plan 
L2       Landscape and Lighting Plan 
L2.0    Landscape Details  
L2.1    Landscape Details  
L2.2    Lighting Details 
L3       Landscape and Lighting Plan 
L3.0    Photometrics – midtown 1 and 2 
L3.1    Photometrics – midtown 3 and 4 
L3.2    Photometrics – Garage Floor 7 
L3.3    Photometrics – Garage Floors 3-6 
L3.4    Photometrics – Garage Floor 2 
L3.5    Photometrics – Garage Floor 1 
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CITY OF PORTLAND, MAINE 
PLANNING BOARD 

 
Stuart O'Brien, Chair 

Timothy Dean, Vice Chair 
Elizabeth Boepple 

Sean Dundon 
Bill Hall 

Jack Soley 
Carol Morrissette 

January 28, 2014 
 
   

   
The Federated Companies 
Jonathan Cox 
Suite M-302 
3301 NE 1st Avenue 
Miami, Florida 33137 

Shinberg Consulting 
            Greg Shinberg              
            Suite 1012 
            477 Congress Street  
            Portland, Maine 04101   

            
 
Project Name:  midtown         Project ID:      #2013-105  
Address:  59 Somerset Street        CBL:          34-B-2, 3, 4, 5; 34-D-3, 8 and 
10  
Applicant:  Federated Companies   
Planner:   Richard Knowland 
 
 
Dear Mr. Cox, 
 
On January 14, 2014, the Planning Board considered the midtown development application 
submitted by the Federated Companies (hereinafter, the “applicant.”).   The Planning Board 
reviewed the proposal for conformance with the standards, outlined in the City Code, for  
Conditional Use approval (Phase One); Master Development Plan approval (all phases); 
Subdivision approval; a Traffic Movement Permit; and Site Plan approval (Phase One), including 
Site Development of Location Act.  
 
A. CONDITIONAL USE 
On the basis of the applications (2013-105 and 2013-128), plans, reports and other information 
submitted by the applicant, findings and recommendations contained in the Planning Board 
Reports #58-13 and the report for the January 14, 2014 public hearing, including but not limited 
to Section VIII of the January 14, 2014, relevant to Portland’s B-7 zone, the City’s Site Plan 
Ordinance, the City’s Conditional Use Standards and other regulations, as well as the Planning 
Board deliberations and the testimony presented at the Planning Board hearing: 
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1. The Planning Board finds the proposed conditional use for the increase in building 
height to 165 feet does meet the standards of B-7 Conditional Use (Sec. 14-296),  
Site Plan Sec. 14-526 (d)(9) (viii), and  City Code Section 14-474 (2), and 
therefore voted 7-0 to approve an increase in building height to 165 feet, subject 
to the following conditions of approval: 

 
a. Wind Mitigation Condition for Phase One: 
The applicant shall submit plans and specifications for all recommended wind 
mitigation measures contained in the RWDI wind study for the mews, the 
courtyard, and the residential entry area to achieve a condition comfortable for 
standing in the mews area and comfortable for sitting in the courtyard area, and 
comfortable for walking in the building entrance area, for review and approval by 
the Planning Board prior to issuance of a building permit.   At the same time, the 
applicant shall submit a wind condition monitoring plan for Planning Board 
review and approval, which will specify how the wind conditions will be 
monitored and recorded over a twelve month period from the date of the Phase 
One residential building certificate of occupancy.   A performance guarantee shall 
be retained at the time of issuance of a building permit to cover the estimated cost 
of constructing the potential wind mitigation measures, which shall remain at the 
full amount until the satisfactory completion of any required mitigation 
improvements, at which time it shall be reduced to a 10% defect guarantee.   

 
After 12 months from the issuance of the Certificate of Occupancy (C of O), but 
not more than 15 months after the C of O is issued, the applicant shall submit the 
wind monitoring report to the Planning Board.  If the comfort and safety level in 
the mews, courtyard, and/or entry area is not satisfactory in the judgment of the 
Planning Board, the applicant shall be required to implement and install some or 
all of the wind mitigation measures contained in the RWDI wind study within a 
time certain as directed by the Planning Board 

 
b. Wind Mitigation Condition for Phases Two and Three: 
At time of Level III Site Plan Review of Phase Two, the applicant shall submit a 
detailed wind study of Phases Two and Three, which shall include an 
instrumented physical model wind tunnel study and impact assessment for the 
Planning Board’s review.  The master development plan and site plan shall be 
revised to mitigate projected wind impacts to achieve a satisfactory level of 
comfort for standing or sitting in public places for a substantial majority of the 
time in all seasons, including but not limited to the trail corridor behind and 
between the buildings proposed in Phases Two and Three.  

 
2. The Planning Board  finds  that the development meets the requirements for 

modifying the stepback provisions of 14-296(a)(5)(b) relating to stepbacks as 
required under sec. 14-526(9)(viii)(b) and therefore voted 6 to 1 (Morrissette) to 
approve such modification..   
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3. The Planning Board finds the proposed conditional use for the Phase One parking 

garage does meet the standards of B-7 Conditional Use, Sec. 14-296 (3) governing 
structured parking and  Zoning Code Section 14-474 (2), and therefore voted 7 to 
0 to approve the parking garage use. 

 
B. MASTER DEVELOPMENT PLAN 
On the basis of the applications (2013-105 and 2013-128), plans, reports and other information 
submitted by the applicant, findings and recommendations contained in Planning Board Reports 
# 58-13 and the report for the January 14, 2014 public hearing for application for the Midtown 
Master Development Plan and Midtown Phase One relevant to the Site Plan and Subdivision 
ordinances and other regulations, as well as the Planning Board deliberations and the testimony 
presented at the Planning Board hearing, the Planning Board finds the following:  
 
That the Master Development Plan is in conformance with the standards of the Master 
Development Plan provisions of the Site Plan Ordinance, and therefore voted 7 to 0 to approve 
the Master Development Plan for all three phases, subject to the following conditions of 
approval: 
 

1. That a pedestrian passage be provided in the Phase Two site plan between the two 
residential towers in Phase Two or, the alternative, through one of the residential 
towers located in Phase Two, unless the Planning Board waives this requirement 
during the Phase 2 Level III site plan review process.    

 
2. The final Master Development Plan shall be revised to reflect Planning Board 

decisions outlined herein that impact the overall Master Development Plan, 
including but not limited to waivers, conditional use review, subdivision review 
and site plan review.   

 
3. For Phases Two and Three, include and install erosion control measures meeting 

best management practices and maintain the erosion controls for the site prior to 
mulching disturbed areas.   The site shall be maintained clean and free of debris at 
all times. The City may request the applicant to conduct additional maintenance 
activities or grading corrections to Phase Two and Phase Three, if debris or 
sedimentation is found in the surrounding catch basins which diminishes the 
capacity or causes back-ups of the basins.  All sidewalks shall be cleared of snow 
by the property owner, including sidewalks located in Phase Two and Phase 
Three.    

 
4. The proposed Bus shelter location shown on Somerset Street in Phase Two shall 

be coordinated and further refined in the future during site plan review for Phase 
Two. 
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5. The Drop-off area, sidewalk ramps, sidewalks, and other features within the 
public right-of-way on Elm Street for Midtown Four, which is included in Phase 
Three, are not acceptable.  Details of the sidewalk, curb line, and other features 
shall be revised and submitted for approval during future site plan reviews. 

 
C. TECHNICAL AND DESIGN WAIVERS 
On the basis of the applications (2013-105 and 2013-128) plans, reports and other information 
submitted by the applicant, findings and recommendations contained in the Planning Board 
Reports # 58-13 and the report for the January 14, 2014 public hearing, including but not limited 
to Section IX  of the report for January 14, 2014 titled “Technical Waivers,” the report and the  
reviews by Tom Errico, PE dated January 6, 2014 (Attachment 3)  and David Margolis-Pineo, 
Deputy City Engineer dated January 9, 2014 (Attachment 4), for the Midtown Master 
Development Plan and Midtown Phase One relevant to Portland’s Technical and Design 
Standards and other regulations, as well as the Planning Board deliberations and the testimony 
presented at the Planning Board hearings, the Planning Board voted 7 to 0 on the following 
findings: 
 
Street Trees 
1. The Planning Board finds that the applicant has demonstrated that site constraints prevent 

the planting of required street trees on the site and/or in the City right of way.   The 
Planning Board voted 7 to 0 to  waive Section 14-526 (b)(2)(b)(iii) Street Trees of the 
Site Plan Ordinance and concluded that the applicant shall make a financial contribution 
of $5,000 to the tree fund, which amount takes into consideration   the applicant’s 
commensurate infrastructure investment in twenty-one ( 21) raised tree wells as presented 
in the application. This waiver applies to Phase One only. 

  
Transportation and Street Design 
2. The Planning Board finds, based, among other things, on Tom Errico’s review 

(Attachment 3) that extraordinary conditions exist or undue hardship may result from 
strict compliance, substantial justice and the public interest are secured with the variation, 
and the variation is consistent with the intent of the ordinance.  The Planning Board voted 
7 to 0 to waive Section 1.4 Street Grades of the Technical Manual to modify the cross 
slopes as presented in the application for a local street from the 0.03 requirement. This 
waiver applies to Phase One only. 

 
Section 1.4 Street Grades 
3. The Planning Board does not find based upon the reviews by Tom Errico and David 

Margolis Pineo (Attachments 3 and 4) that extraordinary conditions exist or undue 
hardship may result from strict compliance, substantial justice and the public interest are 
secured with the variation, and the variation is consistent with the intent of the ordinance. 
The Planning Board voted (7 to 0) not to waive Section 1.4 Street Grades of the 
Technical Manual to modify the cross slopes for a sidewalk as presented in the 
application from the 0.02 requirement.  
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Section 1.5 Vertical Alignment 
4. The Planning Board finds based, among other things on Tom Errico’s review 

(Attachment 3) that extraordinary conditions exist or undue hardship may result from 
strict compliance, substantial justice and the public interest are secured with the variation, 
and the variation is consistent with the intent of the ordinance.  The Planning Board voted 
to 7 to 0 to waive Section 1.5 Vertical Alignment of the Technical Manual to modify the 
K values as presented in the application. This waiver applies to Phase One only. 

 
Section 1.7.2.5 Curbing of Driveways 
5. The Planning Board finds based, among other things on Tom Errico’s review 

(Attachment 3) that extraordinary conditions exist or undue hardship may result from 
strict compliance, substantial justice and the public interest are secured with the variation, 
and the variation is consistent with the intent of the ordinance.  The Planning Board voted 
7 to 0 waive Section 1.7.2.5 Curbing of Driveways of the Technical Manual to allow the 
tip down granite curbs rather than radius curbs at driveways, subject to the condition that 
the exact details of the aprons shall be provided for review and approval. 

 
Section 1.7.1.9 Number of Driveways  
6. The Planning Board  finds based, among other things on the reviews by Tom Errico and 

David Margolis Pineo (Attachments 3 and 4) that extraordinary conditions exist or undue 
hardship may result from strict compliance, substantial justice and the public interest are 
secured with the variation, and the variation is consistent with the intent of the ordinance. 
The Planning Board  voted 7 to 0 to waive Number of Driveway of the Technical Manual 
to allow the Master Development Plan project to have five (5) curb cuts: two (2) in Phase 
One; two (2) in Phase Two; and one (1) in Phase Three; with the condition that curb cuts 
in Phases Two and Three will be reviewed at the Level III site plan reviews and only the 
Phase One curb cuts will be installed with the Somerset reconstruction as presented on 
the applicant’s Phase One plan. 

Sanitary Sewer and Storm Drain Design 
7. The Planning Board finds based, among other things, upon the review by David Margolis 

Pineo (Attachment 4) that extraordinary conditions exist or undue hardship may result 
from strict compliance, substantial justice and the public interest are secured with the 
variation, and the variation is consistent with the intent of the ordinance.  The Planning 
Board voted 7 to 0 to waive Section 2.7.8 Catch Basin of the Technical Manual to allow 
the connection of storm drain lines into a catch basin structure.  

 
Stormwater Management Standards and ME DEP Stormwater Management 
8. The Planning Board finds that the project conveys stormwater exclusively in a piped 

system directly into the ocean as confirmed by David Senus’ review (Attachment 5) and 
therefore, extraordinary conditions exist or undue hardship may result from strict 
compliance, substantial justice and the public interest are secured with the variation, and 
the variation is consistent with the intent of the ordinance.  The Planning Board voted 7 to 
0 to waive Chapter 5, Section E.2 Flooding Standard of the Technical Manual to allow 
the stormwater to be directly piped to the ocean.   
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Soil Survey Standards 
9. The Planning Board finds based upon David Margois-Pineo’s recommendation 

(Attachment 4) that greater than 50% of the site was developed on a filled site and 
remediated as a Brownfields site, which has had soil analysis done for the site and street 
right-of-way and therefore, extraordinary conditions exist or undue hardship may result 
from strict compliance, substantial justice and the public interest are secured with the 
variation, and the variation is consistent with the intent of the ordinance.  .  The Planning 
Board voted 7 to 0 waive Section 7.1 Soil Survey Standards of the Technical Manual 
related to the requirement for a high intensity soil survey.  

 
D. B-7 WAIVERS 
On the basis of the applications (2013-105 and 2013-128) plans, reports and other information 
submitted by the applicant, findings, recommendations, contained in the Planning Board Reports 
# 58-13 and the report for the January 14, 2014 public hearing, including but not limited to 
Section X,  B-7 Design Standard Waivers of the January 14, 2014 report for the Midtown Master 
Development Plan and Midtown Phase One relevant to Portland’s Design Manual, and other 
regulations, as well as the Planning Board deliberations and the testimony presented at the 
Planning Board hearings, the Planning Board finds the following: 

1. Recognizing the existing blockage of the Cedar Street views and partial blockage 
of Myrtle Street view corridors, constraints relating to building design and block 
configuration, as well as other factors outlined in the applications and the 
Planning Board Report, the Planning Board finds that extraordinary conditions 
exist or undue hardship may result from strict compliance, substantial justice and 
the public interest are secured with the variation, and the variation is consistent 
with the intent of the ordinance, and therefore voted 7 to 0 waive  B-7 Standard 
A-4, Views and Landmarks, to  grant a partial waiver of the requirement that new 
development be sited so that it does not block view corridors, to allow the garages 
in Phases One and Two to partially obstruct the Myrtle Street and Cedar Street 
view corridor. 

 
2. Recognizing that Cedar and Myrtle streets do not abut the subject property, and in 

consideration of the proposed mews providing an alternate access between 
Somerset Street and the trail,  the Planning Board finds that extraordinary 
conditions exist or undue hardship may result from strict compliance, substantial 
justice and the public interest are secured with the variation, and the variation is 
consistent with the intent of the ordinance, and therefore voted 7 to 0 to waive to 
B-7 Standard B-2, Street Connectivity, to grant a waiver of the requirement that 
the development  be required to extend Cedar Street and Myrtle Street through the 
project.   
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3. Due to the proposed placement of the garage and buildings in Phase II,   the 
Planning Board does not find that extraordinary conditions exist or undue 
hardship may result from strict compliance, substantial justice and the public 
interest are secured with the variation, and the variation is consistent with the 
intent of the ordinance, and therefore voted 7 to 0 not to approve a waiver of  B-7 
Standard B-3, Mid-Block Permeability, for Phase Two development which 
requires mid-block permeability of the development between Chestnut and Elm 
Streets. 

 
4. Recognizing that there  is no other location for such entrances other than on 

Somerset Street due to block configuration,  the Planning Board finds that 
extraordinary conditions exist or undue hardship may result from strict 
compliance, substantial justice and the public interest are secured with the 
variation, and the variation is consistent with the intent of the ordinance, and 
therefore voted 7 to 0 to waive B-7 Standard B-7, Continuity of Street Level Uses, 
to allow service entrances and vehicular entrances on Somerset Street.   

 
5. In order to enable and enhanced retail and pedestrian sidewalk lighting conditions 

on Somerset Street, the Planning Board finds that extraordinary conditions exist or 
undue hardship may result from strict compliance, substantial justice and the 
public interest are secured with the variation, and the variation is consistent with 
the intent of the ordinance, and therefore voted 7 to 0 to waive B-7 Standard  B-
11, Lighting, to allow closer spacing of the street lights on Somerset Street as 
depicted on the submitted site plan._. 

  
6. Recognizing the shallow lots and constrained garage layout, the Planning Board 

finds that extraordinary conditions exist or undue hardship may result from strict 
compliance, substantial justice and the public interest are secured with the 
variation, and the variation is consistent with the intent of the ordinance, and 
therefore voted 7 to 0 to waive B-7 Standard C-2 Parking Entrances, to allow the 
entry and exit of the garage entry to be combined on Somerset Street. 

   
7. Recognizing the shallow lots and constrained garage layout, the Planning Board 

finds that extraordinary conditions exist or undue hardship may result from strict 
compliance, substantial justice and the public interest are secured with the 
variation, and the variation is consistent with the intent of the ordinance, and 
therefore voted 7 to 0 to waive B-7 Standard C-5, Decks and Ramps, to allow 
visible  non-horizontal ramps on the north face of the garage. 

    
8. Because this project has no rear elevation, the Planning Board therefore finds that 

extraordinary conditions exist or undue hardship may result from strict 
compliance, substantial justice and the public interest are secured with the 
variation, and the variation is consistent with the intent of the ordinance, and 
therefore voted 7 to 0 to waive B-7 Standard C-8, Service, Utility and Mechanical 
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Infrastructure, which requires all loading docks, delivery areas, truck parking shall 
be located at the rear or side of buildings and not along public ways. 

   
9. Recognizing that the shadow study (Exhibits 20 and 20A) demonstrate that for 

half of the 12 time/seasons reported, a 65 foot tall building would impose a 
shadow impact on the trail and open space that subsumes the longer shadow of the 
taller building. Further, the six times that show increased shadow from the taller 
building, the shadow impact is limited in area and duration, therefore the overall 
increase in shadow created by the taller heights is not substantially more 
detrimental to the trail than would result from an as-of-right (65 foot tall) 
development, thus undue hardship may result from strict compliance with 
Standard E-19. The Planning Board finds that extraordinary conditions exist or 
undue hardship may result from strict compliance, substantial justice and the 
public interest are secured, and the variation is consistent with the intent of the 
ordinance, and therefore voted 7 to 0 to waive B-7 Standard E-19, Shadows, to 
allow an increase of more than 10% shadow on the Bayside Trail. 

   
E. TRAFFIC MOVEMENT PERMIT 
On the basis of the applications (2013-105 and 2013-128), plans, reports and other information 
submitted by the applicant, findings and recommendations contained in Planning Board Reports 
# 58-13 and the report for the January 14, 2014 public hearing for application for the Midtown 
Master Development Plan and Midtown Phase One relevant to the Site Plan and Subdivision 
reviews and other regulations, as well as the Planning Board deliberations and the testimony 
presented at the Planning Board hearing, the Planning Board finds the following:  
 
That the plan is in conformance with the standards of the Traffic Movement Permit, and 
therefore voted 7 to 0 to approve the Traffic Movement Permit, subject to the following 
conditions of approval to be met prior to the issuance of a building permit unless otherwise 
stated: 

1. The applicant will be required to install a traffic signal at the Marginal 
Way/Chestnut Street intersection. This intersection currently meets signal 
warrants and accordingly this improvement shall be installed prior to certificate of 
occupancy of Phase One.  It should be noted that the applicant will be responsible 
for the development of design plans and specifications for review and approval by 
the City. 

 
2. The applicant shall install improvements to the Marginal Way eastbound approach 

at Franklin Street as documented in their traffic study.  This improvement consists 
of changing the lane assignment on eastbound Marginal Way to a left-lane and a 
shared through/right lane (it current consist of a shared left/through lane and a 
right-turn lane). This improvement is to consist of pavement marking and signing 
changes only (signal head modifications may be required).  No roadway widening 
is anticipated as part of this work. The improvement shall be installed prior to 
certificate of occupancy for Phase One. The applicant shall submit plans for 
review and approval. 
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3. The applicant shall develop updated traffic signal timing plans for Franklin Street 

for the three intersections with I-295 Northbound Ramps, Marginal Way, and 
Somerset Street/Fox Street.  The timing plans shall be implemented within 6 
months following certificate of occupancy.  The applicant shall submit plans for 
review and approval. 

 
4. The applicant shall make a $32,000 contribution towards improvements to 

Franklin Street in the Somerset Street/Fox Street and Marginal Way intersection 
areas. This contribution is related to addressing sub-standard traffic conditions 
along Franklin Street.  This contribution amount is for the full build project and 
may be proportioned according to traffic generation levels for each project phase. 

 
5. The applicant shall make a $30,000 contribution towards implementation of the 

Marginal Way Master Plan.  This requirement is to address traffic issues at the 
Marginal Way intersections with Preble Street and Forest Avenue and general 
multi-modal improvements along the corridor. This contribution amount is for the 
full build project and may be proportioned according to traffic generation levels 
for each project phase. 

 
6. The applicant shall make a $51,000 contribution towards the implementation of 

the Somerset Street extension project. This requirement is to address traffic issues 
along Marginal Way, particularly at Forest Avenue, Preble Street, and Franklin 
Street. This contribution amount is for the full build project and may be 
proportioned according to traffic generation levels for each project phase. 

 
7. Somerset Street/Pearl Street - This intersection was determined to operate at 

unacceptable conditions following project build-out.  It is recommended that the 
applicant conduct a monitoring study following the construction of Phase One.  
The monitoring study would be required for Phase 2 of the project. 

 
F. AMENDED OVERALL SUBDIVISION PLAT AND PHASE ONE SUBDIVISION 
 PLANS: 
On the basis of the applications (2013-105 and 2013-128), plans, reports and other information 
submitted by the applicant, findings and recommendations contained in Planning Board Reports 
# 58-13 and the report for the January 14, 2014 public hearing for application for the Midtown 
Master Development Plan and Midtown Phase One relevant to the Site Plan and Subdivision 
ordinances and other regulations, as well as the Planning Board deliberations and the testimony 
presented at the Planning Board hearing, the Planning Board finds the following:  
 
That the Amended Overall Subdivision plat (dated 12-20-2013) and the Phase One Subdivision 
Plans are  in conformance with the subdivision standards of the City’s Code, and therefore voted 
5 to 2 (Hall and O’Brien opposed) to approve the subdivision plans, subject to the following 
conditions of approval to be met prior to the issuance of a building permit unless otherwise 
stated: 
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1. That the Phase One Subdivision Plan shall be finalized to the satisfaction of the 
Planning Authority, Corporation Counsel, and Department of Public Services and 
include detailed references to labeling of easements,  subdivision notes and other 
relevant conditions meeting the requirements for a recording plat as contained in 
Portland’s Subdivision Ordinance and Maine State statute, and incorporating the 
phasing plan as described in condition 3, below.  

 
2. That the Amended Overall Subdivision Plat shall be finalized to the satisfaction of 

the Planning Authority, Corporation Counsel, and Department of Public Services 
including detailed references to labeling of easements, subdivision notes and other 
relevant conditions.   

 
3. That Somerset Street improvements may be constructed in two phases with design 

details subject to review and approval by  the City’s Department of Public 
Services as further described in a letter from Michael Bobinsky, Director of Public 
Services, dated January 9, 2014, see Attachment 2. The construction of  lot 6 and 
or lot 7 (Phase One) shall require the reconstruction of Somerset Street  from 
Pearl Street to Chestnut Street along with necessary grade tapering west of 
Chestnut Street and additional related tapering on Chestnut Street, which shall be 
implemented in conjunction with Phase One of the Master Development Plan and 
Level III Site Plan review. Initiation of construction on  lots 2, 3 and or 5 (Phase 
Two) requires reconstruction of the  remainder of Somerset Street west of 
Chestnut Street to Elm Street, which shall be implemented in conjunction with 
development of Phase Two and/or Phase Three of the Master Development Plan, 
or at such earlier time as may  approved by the Department of Public Services and 
Planning Authority.                                                                                                    
                                

4. That all easements shall be submitted for Public Services, Planning Authority and 
Corporation Counsel review and approval. Easements shall specify the function, 
responsibility of maintenance and repair as well as ownership of all 
improvements. 

 
5. That the passage easement between Chestnut and Elm be removed on the 

Amended Overall Subdivision plat provided that a pedestrian passage be provided 
in the Phase Two site plan between the two residential towers in Phase Two or 
through one of the residential structures.    

 
6. The applicant shall be totally responsible for the reconstruction of the Bayside 

Trail to the satisfaction of the City. 
 
7. That the applicant and all assigns shall comply with the conditions of Chapter 32 

of the City Code governing Stormwater, including Article III, “Post-Construction 
Storm Water Management,” which specifies the City’s annual inspections and 
reporting requirements.  The applicant/developer/contractor/subcontractor must 
comply with conditions of the construction stormwater management plan and 
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sediment & erosion control plan based on City standards and state guidelines. A 
maintenance agreement for the stormwater drainage system shall be submitted for 
review and approval by Corporation Counsel and the Department of Public 
Services, and submitted and signed prior to the issuance of a Certificate of 
Occupancy with a copy to the Department of Public Services;  and  

 
8. That the Subdivision Plat shall be revised to address the following review 

comments from the Department of Public Services: 
 

a. Show property pins to be set at all locations to define the applicant’s 
 property. 

 
9. That the Subdivision Plans shall be revised for review and approval by the 

Department of Public Services to address the Department of Public Services 
review of the subdivision plans as presented in a January 9, 2014 memo from 
David Margolis-Pineo, Deputy City Engineer. 

 
10. In the event that the elevation of Somerset Street is raised east of Pearl Street, the 

applicant or successor shall be responsible for removing ramps, steps and other 
impediments in providing a continuous at-grade pedestrian access along the 
frontage of Phase One. Applicant or successor shall also be responsible for 
installing new streetscape materials and amenities that achieves a continuous at-
grade sidewalk with  review and approval by the Planning Authority. The 
applicant or its successor shall also be responsible for sidewalk and related 
improvements within their property line along Pearl Street extension should Pearl 
Street extension be reconstructed in the future.  

 
11. The applicant and all assigns shall be responsible for the maintenance and upkeep 

of all ramps/stairs/planters in the sidewalk along Somerset Street in front of the 
residential tower, whether such ramps/stairs/planters are located within the street 
right or way or on private property.   

 
12. The applicant shall revise the subdivision plat to remove the limited open space 
 easement on lot 4, (adjacent and west of Lot 2) benefiting lot 2.   
 
 

G. SITE PLAN REVIEW 
On the basis of the applications (2013-105 and 2013-128), plans, reports and other information 
submitted by the applicant, findings and recommendations contained in Planning Board Reports 
# 58-13 and the report for the January 14, 2014 public hearing for application for the Midtown 
Master Development Plan and Midtown Phase One relevant to the Site Plan and Subdivision 
ordinance and other regulations, as well as the Planning Board deliberations and the testimony 
presented at the Planning Board hearings, the Planning Board finds the following:  
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That the plan is in conformance with the site plan standards of the Land Use Code, Site Location 
of Development review and DEP Stormwater Permit, and therefore voted 7 to 0 to approve the 
proposed site plan, subject to the following condition(s) of approval to be met prior to the 
issuance of a building permit unless otherwise stated: 
 

1. The applicant shall submit revised plans that provide the details for the mountable 
curbs, and provide details of the driveway apron areas meeting City standards for 
review and approval by the Planning Authority for the proposed mountable curbs.  

 
2. According to information provided by the applicant, large delivery vehicles cannot 

be accommodated in the proposed service entrances provided for the project.  For 
Phase One the on-street parking spaces on Somerset Street shall be designated as a 
Loading Zone with Dual Rear Wheel vehicle use requirements. The site plan shall 
correctly indicate such signage along Somerset Street and the No Parking signs on 
Pearl Street shall be revised to add “Tow Away Zone” for review approval by 
Department of Public Services. A large delivery vehicle management plan for the 
site shall be submitted to the Traffic Engineer for review and approval.  For other 
future phases, it is recommended that the details on large truck loading be 
determined during Site Plan review. 

 
3. The City shall retain the opportunity for a 60-foot right-of-way on Pearl Street 

north of Somerset Street.  Therefore, the applicant shall submit a revised plan for 
review and approval that shifts the right-of-way line to the west 5-feet in 
anticipation of  the City acquiring 5 feet of right-of-way width in the future to the 
east as it intends to do.  

 
4. The TDM Plan provides general information on strategies and notes requirements 

for conducting tenant surveys as required by the City’s Code.  Following the 6 
month survey and monitoring report, the City may require the applicant to 
aggressively implement strategies such as METRO pass subsidies, if trip 
reduction targets contained in the TDM plan are not met. 

 
5. The applicant has submitted a general Construction Management plan that 

primarily details how the Bayside Trail will be closed and temporarily relocated to 
Somerset Street.  The applicant shall submit a more detailed plan for review and 
approval by the Department of Public Services that provides the specific details 
on the trail facility as well as general pedestrian circulation throughout the area. 
The applicant shall submit a fully detailed construction management plan with a 
timeline prior to obtaining any City permits. 

 
6. Details of the sidewalk ramps adjacent to the proposed crosswalk on Pearl Street 

to the Whole Foods corner shall be revised to the satisfaction of Department of 
Public Services.  
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7. The applicant shall provide a plan that specifically documents the sidewalk 
compliance with maximum cross slope requirements and sidewalk ramps that 
meet City standards for review and approval. 

 
8. The location of the on-street ticket dispenser and related signage shall be revised 

to the satisfaction of the City’s Parking Division. Additionally, it is recommended 
that the ticket system include the parking spaces on the south side of Somerset 
Street so the applicant will be responsible for the foundation and signage changes. 

 
9. Phase One includes a Turn-Out on Pearl Street at the Entrance to the residential 

building. The turn-out will function independently of public traffic without a Pearl 
Street connection to Marginal Way; however, the design does not function when 
Pearl Street is extended.  When Pearl Street is connected to Marginal Way, the 
turn-out shall be eliminated and a standard curbside drop-off area shall be 
implemented.  This should be noted as a future condition of approval. 

 
10. A sidewalk ramp at the corner of Somerset Street and Elm Street may be 

necessary in conjunction with interfacing this project with the City's Somerset 
Street Extension project.  The applicant shall be responsible for revising the plan 
accordingly. 

 
11. That the signage depicted in the Master Plan shall be revised to meet zoning 

ordinance requirements and shall be subject to Planning Board review and 
approval. 

 
12. That the lighting plan shall be subject to Planning Staff review and approval. 
 
13. That the landscaping plan shall be subject to City Arborist review and approval. 
 
14. That the site plan shall be revised to clarify the number and location of bicycle 

spaces subject to Planning Authority review and approval. 
 
15. That the final height of the ornamental fence around the transformers shall be 

subject to Planning Authority review and approval. 
 
16. That the site plan shall be revised to widen the Pearl Street extension sidewalk to 

a minimum of ten (10) feet.  
 
16. That references to snow storage within the Bayside Trail corridor shall be 

removed from all site plans. 
 
17. That the site plan and related documentation shall be revised reflecting the 

comments of Capt. Chris Pirone of the Fire Department, in a memo dated January 
6, 2014. 
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18. That the site plan and related documentation shall be revised reflecting the 
comments of David Senus, Consulting Review Engineer, in a memo dated 
January 6, 2014. 

 
19. That the site plan and related documentation shall be revised reflecting the 

comments of David Margolis-Pineo, in a memo dated January 9, 2014. 
 
20. That the site plans shall be revised removing discrepancies and inconsistencies 

among plans for Planning Authority review and approval. 
 
21. That the location of all exterior gas meters shall be reviewed and approved by the 

Planning Authority. 
 
22. That the final design of the Bayside Trail shall be revised for review and approval 

by Public Services and Planning Authority reflecting a goal of eliminating a 
second fence/rail proposed along the northerly edge of the trail.  

 
23. The applicant shall install a public entrance to the retail building space for  the 

Phase One residential building and parking garage, adjoining the courtyard and 
trail respectively,  if appropriate to the use, to the satisfaction of the Planning 
Authority.  

 
The approval is based on the submitted plans and the findings related to the development review  
standards as contained  in Planning Report for application #2013-105 which is attached. 

 
STANDARD CONDITIONS OF APPROVAL 
Please note the following standard conditions of approval and requirements for all approved 
development plans: 
 
1. Subdivision Recording Plat  A revised recording plat listing all conditions of 

subdivision approval must be submitted for review and signature prior to the issuance of a 
performance guarantee. The performance guarantee must be issued prior to the release of 
the recording plat for recording at the Cumberland County Registry of Deeds. 

 
2. Subdivision Waivers  Pursuant to 30-A MRSA section 4406(B)(1), any waiver must 

specified on the subdivision plan or outlined in a notice and the plan or notice must be 
recorded in the Cumberland County Registry of Deeds within 90 days of the subdivision 
approval. 
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3. Develop Site According to Plan  The site shall be developed and maintained as    
      depicted on the site plan and in the written submission of the applicant. Modification of    
 any approved site plan or alteration of a parcel which was the subject of site plan  
      approval after May 20, 1974, shall require the prior approval of a revised site plan by the  
      Planning Board or Planning Authority pursuant to the terms of Chapter 14, Land Use, of   
      the Portland City Code.  

 
4.    Separate Building Permits Are Required This approval does not constitute approval   
       of building plans, which must be reviewed and approved by the City of Portland’s    
       Inspection Division.   
 
5. Site Plan Expiration The site plan approval will be deemed to have expired unless work  
       has commenced within one (1) year of the approval or within a time period up to three   
       (3) years from the approval date as agreed upon in writing by the City and the applicant.   
       Requests to extend approvals must be received before the one (1) year expiration date.  
 
6. Subdivision Plan Expiration The subdivision approval is valid for up to three   years from 

the date of Planning approval. 
 
7. Master Development Plan Expiration  A master development plan is valid for up to six (6) 

years from the date of Planning Board approval with potential extension periods as provided 
for in Section 14-532(d). 

 
8. Performance Guarantee and Inspection Fees   A performance guarantee covering the site  

improvements, inspection fee payment of 2.0% of the guarantee amount and seven (7) final 
sets of plans must be submitted to and approved by the Planning Division and Public 
Services Department prior to the release of a building permit, street opening permit or 
certificate of occupancy for site plans.  If you need to make any modifications to the 
approved plans, you must submit a revised site plan application for staff review and 
approval.   

 
8.   Defect Guarantee   A defect guarantee, consisting of 10% of the performance guarantee,  
     must be posted before the performance guarantee will be released.  
 
10. Preconstruction Meeting   Prior to the release of a building permit or site construction, a  

    pre-construction meeting shall be held at the project site.  This meeting will be held with  
    the contractor, Development Review Coordinator, Public Service's representative and  
    owner to review the construction schedule and critical aspects of the site work.  At that  
    time, the Development Review Coordinator will confirm that the contractor is working  
    from the approved site plan.  The site/building contractor shall provide three (3) copies of 
 a detailed construction schedule to the attending City representatives.  It shall be the  
    contractor's responsibility to arrange a mutually agreeable time for the pre-construction  
    meeting. (If applicable) 
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11. Department of Public Services Permits  If work will occur within the public right-of-
way such as utilities, curb, sidewalk and driveway construction, a street opening permit(s) 
is required for your site.  Please contact Carol Merritt at 874-8300, ext. 8828.  (Only 
excavators licensed by the City of Portland are eligible.)   

 
12. As-Built Final Plans  Final sets of as-built plans shall be submitted digitally to the 

Planning Division, on a CD or DVD, in AutoCAD format (*,dwg), release AutoCAD 
2005 or greater. 

 
13. Mylar Copies  Mylar copies of the as-built drawings for the public streets and other 

public infrastructure in the subdivision must be submitted in the Public Services Dept. 
prior to the issuance of a certificate of occupancy.  

 
The Development Review Coordinator must be notified five (5) working days prior to the date 
required for final site inspection.  The Development Review Coordinator can be reached at the 
Planning Division at 874-8632.  All site plan requirements must be completed and approved by 
the Development Review Coordinator prior to issuance of a Certificate of Occupancy.  Please 
schedule any property closing with these requirements in mind. 
 
If there are any questions, please contact Richard Knowland at (207) 874-8725.   
 
Sincerely, 

 
Stuart O’Brien 
Portland Planning Board 
 
Attachments: 
1. (Insert applicable staff memos) 
2. Planning Board Report 
3. City Code:  Chapter 32 
4. Sample Stormwater Maintenance Agreement [if applicable] 
5. Performance Guarantee Packet  
 
Electronic Distribution:  
cc:   Jeff Levine, AICP, Director of Planning and Urban Development 
 Alexander Jaegerman, FAICP, Planning Division Director 
 Barbara Barhydt, Development Review Services Manager 
 Rick Knowland, Senior Planner 
 Philip DiPierro, Development Review Coordinator, Planning 
 Marge Schmuckal, Zoning Administrator, Inspections Division 
 Tammy Munson, Inspection Division Director 
 Lannie Dobson, Administration, Inspections Division 
 Gayle Guertin, Administration, Inspections Division 
 Michael Bobinsky, Public Services Director 
 Katherine Earley, Engineering Services Manager, Public Services 
 Bill Clark, Project Engineer, Public Services 
 David Margolis-Pineo, Deputy City Engineer, Public Services 
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 Doug Roncarati, Stormwater Coordinator, Public Services 
 Greg Vining, Associate Engineer, Public Services 
 Michelle Sweeney, Associate Engineer 
 John Low, Associate Engineer, Public Services 
 Rhonda Zazzara, Field Inspection Coordinator, Public Services 
 Mike Farmer, Project Engineer, Public Services 
 Jane Ward, Administration, Public Services 
 Jeff Tarling, City Arborist, Public Services 
 Jeremiah Bartlett, Public Services 
 Captain Chris Pirone, Fire Department 
 Danielle West-Chuhta, Corporation Counsel 
 Thomas Errico, P.E., TY Lin Associates 
 David Senus, P.E., Woodard and Curran 
 Rick Blackburn, Assessor’s Department 
 Approval Letter File 
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STORMWATER DRAINAGE SYSTEM 
MAINTENANCE AGREEMENT  

 
For SUBDIVISIONS 

 
 IN CONSIDERATION OF the site plan and subdivision approval granted by the Planning 

Board of the City of Portland to the proposed _____________________ (name of developments 

and project number) shown on the Subdivision Plat (Exhibit A) recorded in Cumberland Registry of 

Deeds in Plan Book ____, Page ____ submitted by ____________________, and associated 

Grading, Drainage & Erosion Control Plan (insert correct name of plan) (Exhibit B) prepared by 

______________ (engineer/agent)  of ________________(address)  dated and pursuant to a 

condition thereof, _____________________ (name of owner), a Maine limited liability company 

with a principal place of business in Portland, Maine, and having a mailing address of 

_____________________, the owner of the subject premises, does hereby agree, for itself, its 

successors and assigns (the “Owner”), as follows: 
 

Maintenance Agreement 

 That it, its successors and assigns, will, at its own cost and expense and at all times in 

perpetuity, maintain in good repair and in proper working order the _________________ (details of 

the system such as underdrained subsurface sand filter BMP system, rain gardens, storm drain 

pipes, underdrain pipes, catch basins), (hereinafter referred to collectively referred to as the 

“stormwater system”), as shown on the ______________Plan in Exhibit B and in strict compliance 

with the approved Stormwater Maintenance and Inspection Agreement (insert correct name of 

document) prepared for the Owner by ____________________ (copy attached in Exhibit C)  and 

Chapter 32 of the Portland City Code.   

Owner of the subject premises further agrees, at its own cost, to keep a Stormwater 

Maintenance Log. Such log shall be made available for inspection by the City of Portland upon 

reasonable notice and request.   

Said agreement is for the benefit of the said City of Portland and all persons in lawful 

possession of said premises and abutters thereto; further, that the said City of Portland and said 

persons in lawful possession may enforce this Agreement by an action at law or in equity in any 

court of competent jurisdiction; further, that after giving the Owner written notice and a stated time 

to perform, the said City of Portland, by its authorized agents or representatives, may, but is not 

obligated to, enter upon said premises to maintain, repair, or replace said stormwater system in the 

event of any failure or neglect thereof, the cost and expense thereof to be reimbursed in full to the 

said City of Portland by the Owner upon written demand.  Any funds owed to the City under this 

paragraph shall be secured by a lien on the property. 
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This Agreement shall also not be construed to allow any change or deviation from the 

requirements of the subdivision and/or site plan most recently and formally approved by the 

Planning Board of the City of Portland. 

 This agreement shall bind the undersigned only so long as it retains any interest in said 

premises, and shall run with the land and be binding upon the Owner’s successors and assigns as 

their interests may from time to time appear.  

 The Owner agrees to provide a copy of this Agreement to any successor or assign and to 

forward to the City an Addendum signed by any successor or assign in which the successor or 

assign states that the successor or assign has read the Agreement, agrees to all its terms and 

conditions and the successor or assign will obtain and forward to the City’s Department of Public 

Services and Department of Planning and Urban Development a similar Addendum from any other 

successor or assign. 

 For the purpose of this agreement and release “Owner” is any person or entity who is a 

successor or assign and has a legal interest in part, or all, of the real estate and any building.  The 

real estate shown by chart, block and lot number in the records on file in the City Assessor’s office 

shall constitute “the property” that may be entered by the City and liened if the City is not paid all 

of its costs and charges following the mailing of a written demand for payment to the owner 

pursuant to the process and with the same force and effect as that established by 36 M.R.S.A. §§ 

942 and 943 for real estate tax liens. 

 Any written notices or demands required by the agreement shall be complete on the date the 

notice is attached to one or more doors providing entry to any buildings and mailed by certified 

mail, return receipt requested or ordinary mail or both to the owner of record as shown on the tax 

roles on file in the City Assessor’s Office. 

 If the property has more than one owner on the tax rolls, service shall be complete by 

mailing it to only the first listed owner. The failure to receive any written notice required by this 

agreement shall not prevent the City from entering the property and performing maintenance or 

repairs on the stormwater system, or any component thereof, or liening it or create a cause of action 

against the City. 
 
Dated at Portland, Maine this _____ day of _________, 2014. 

             
       __________________________ 
       (name of company)  
       ______________________________ 
       (representative of owner, name and title) 
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STATE OF MAINE 
CUMBERLAND, ss.     Date: ______________________ 
 
 Personally appeared the above-named ________________(name and title), and 
acknowledged the foregoing instrument to be his free act and deed in his said capacity. 
 
       Before me, 
 
             
      ____________________________ 
       Notary Public/Attorney at Law 
 
       Print name: __________________ 
 
 
 
 
 
 
 
 
 
Exhibit  A:    Subdivision Plat as recorded 
 
Exhibit B:     Approved  Grading and Drainage Plan (name of the plan showing the Stormwater 
System in detail) 
 
Exhibit C:     Approved Stormwater Maintenance and Inspection Agreement 
 

 
 
 
 
 
 



 

 

 
 

 
 
Planning & Urban Development Department 
Jeff Levine, AICP, Director 
 
Planning Division 
Alexander Jaegerman, FAICP, Director 
 
      

Performance Guarantee and Infrastructure Financial Contribution Packet 
 

The municipal code requires that all development falling under site plan and/or subdivision review in the 
City of Portland be subject to a performance guarantee for various required site improvements.  The 
code further requires developers to pay a fee for the administrative costs associated with inspecting 
construction activity to ensure that it conforms with plans and specifications. 
 
The performance guarantee covers major site improvements related to site plan and subdivision review, 
such as paving, roadway, utility connections, drainage, landscaping, lighting, etc.  A detailed itemized 
cost estimate is required to be submitted, which upon review and approval by the City, determines the 
amount of the performance guarantee.  The performance guarantee will usually be a letter of credit from 
a financial institution, although escrow accounts are acceptable. The form, terms, and conditions of the 
performance guarantee must be approved by the City through the Planning Division.  The performance 
guarantee plus a check to the City of Portland in the amount of 2.0% of the performance guarantee or as 
assessed by the planning or public works engineer, must be submitted prior to the issuance of any 
building permit for affected development. 
 
Administration of performance guarantee and defect bonds is through the Planning Division.  
Inspections for improvements within existing and proposed public right-of-ways are the responsibility of 
the Department of Public Services.  Inspections for site improvements are the responsibility of the 
Development Review Coordinator in the Planning Division. 
 
Performance Guarantees will not be released by the City until all required improvements are completed 
and approved by the City and a Defect Bond has been submitted to and approved by the City. 
 
If an infrastructure financial contribution is required by the City as part of a development approval, 
please complete the contribution form and submit it along with the designated contribution to the 
Planning Division.  Please make checks payable to the City of Portland. 
 
Attachments 
 
1. Cost Estimate of Improvements Form 
2. Performance Guarantee Letter of Credit Form (with private financial institution) 
3. Performance Guarantee Escrow Account Form (with private financial institution)  
4. Performance Guarantee Form with the City of Portland 
5. Infrastructure Financial Contribution Form with the City of Portland 
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SUBDIVISION/SITE DEVELOPMENT 
Cost Estimate of Improvements to be covered by Performance Guarantee 

 
Date:  ___________________ 

 
Name of Project:   _________________________________________________________________ 
 
Address/Location:   _________________________________________________________________ 
 
Application ID #: _________________________________________________________________ 
 
Developer:   _________________________________________________________________ 
 
Form of Performance Guarantee:  __________________________________________________________ 
 
Type of Development: Subdivision  _____________     Site Plan (Level I, II or III)  _________________  
 
TO BE FILLED OUT BY THE APPLICANT: 
 

  PUBLIC     PRIVATE 
 
Item            Quantity       Unit Cost       Subtotal       Quantity       Unit Cost       Subtotal 
 
1. STREET/SIDEWALK  

Road/Parking Areas ________     ________     ________          ________     ________     ________ 
Curbing   ________     ________     ________           ________     ________     ________ 
Sidewalks   ________     ________     ________           ________     ________     ________ 
Esplanades   ________     ________     ________           ________     ________     ________ 
Monuments  ________     ________     ________           ________     ________     ________ 
Street Lighting  ________     ________     ________           ________     ________     ________ 
Street Opening Repairs ________     ________     ________           ________     ________     ________ 
Other   ________     ________     ________           ________     ________     ________ 

 
2. EARTH WORK 

Cut   ________     ________     ________           ________     ________     ________ 
Fill   ________     ________     ________           ________     ________     ________ 

 
3. SANITARY SEWER 

Manholes   ________     ________     ________           ________     ________     ________ 
Piping   ________     ________     ________           ________     ________     ________ 
Connections  ________     ________     ________           ________     ________     ________ 
Main Line Piping  ________     ________     ________           ________     ________     ________ 
House Sewer Service Piping ________     ________     ________           ________     ________     ________ 
Pump Stations  ________     ________     ________           ________     ________     ________ 
Other   ________     ________     ________           ________     ________     ________ 

 
4. WATER MAINS  ________     ________     ________           ________     ________     ________ 
 
5. STORM DRAINAGE 

Manholes   ________     ________     ________           ________     ________     ________ 
Catchbasins  ________     ________     ________           ________     ________     ________ 
Piping   ________     ________     ________           ________     ________     ________ 
Detention Basin  ________     ________     ________           ________     ________     ________ 
Stormwater Quality Units ________     ________     ________           ________     ________     ________ 
Other   ________     ________     ________           ________     ________     ________ 
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6. SITE LIGHTING  ________     ________     ________           ________     ________     ________ 
 
7. EROSION CONTROL  

Silt Fence   ________     ________     ________           ________     ________     ________ 
Check Dams  ________     ________     ________           ________     ________     ________ 
Pipe Inlet/Outlet Protection ________     ________     ________           ________     ________     ________ 
Level Lip Spreader  ________     ________     ________           ________     ________     ________ 
Slope Stabilization  ________     ________     ________           ________     ________     ________ 
Geotextile   ________     ________     ________           ________     ________     ________ 
Hay Bale Barriers  ________     ________     ________           ________     ________     ________ 
Catch Basin Inlet Protection ________     ________     ________           ________     ________     ________ 
 

8. RECREATION AND ________     ________     ________           ________     ________     ________ 
OPEN SPACE AMENITIES 

 
9. LANDSCAPING   ________     ________     ________           ________     ________     ________ 

(Attach breakdown of plant 
materials,quantities, and unit 
costs) 

 
10. MISCELLANEOUS ________     ________     ________           ________     ________     ________ 
 

TOTAL:   ________________________  ________________________ 
 

GRAND TOTAL:  ________________________  ________________________ 
 
 
INSPECTION FEE (to be filled out by the City) 

 

    PUBLIC   PRIVATE   TOTAL 
 
   A: 2.0% of totals:  ____________________ ____________________ ____________________ 
 

or 
 
   B: Alternative  

Assessment:  ____________________ ____________________ ____________________ 
 
 

Assessed by:  ____________________ ____________________ ____________________ 
(name)   (name) 
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SAMPLE FORM 

SITE PLAN/SUBDIVISION 
PERFORMANCE GUARANTEE 

LETTER OF CREDIT 
[ACCOUNT NUMBER] 

 
[Date] 
 
Jeff Levine 
Director of Planning and Urban Development 
City of Portland 
389 Congress Street 
Portland, Maine 04101 

 
Re:   [Insert:  Name of Developer]  
 [Insert: Address of Project, Portland, Maine] 

[Insert:  Application ID #] 
 
 
[Insert: Name of Bank] hereby issues its Irrevocable Letter of Credit for the account of 
[Insert: Name of Developer], (hereinafter referred to as “Developer”), held for the 
exclusive benefit of the City of Portland, in the aggregate amount of [Insert: amount of 
original performance guarantee].  These funds represent the estimated cost of installing 
site improvements as depicted on the [Insert: subdivision and/ or site plan], approved 
on [Insert: Date] and as required under Portland Code of Ordinances Chapter 14 §§499, 
499.5, 525 and Chapter 25 §§46 through 65. 
 
This Letter of Credit is required under Portland Code of Ordinances Chapter 14 §§499, 
499.5, 525 and Chapter 25 §46 through 65 and is intended to satisfy the Developer’s 
obligation, under Portland Code of Ordinances Chapter 14 §§501, 502 and 525, to post a 
performance guarantee for the above referenced development. 
 
The City, through its Director of Planning and Urban Development and in his/her sole 
discretion, may draw on this Letter of Credit by presentation of a sight draft and the 
Letter of Credit and all amendments thereto, up to thirty (30) days before or sixty (60) 
days after its expiration, stating any one of the following: 
 
1. the Developer has failed to satisfactorily complete the work on the improvements 

contained within the [Insert: subdivision and/ or site plan] approval, dated 
[Insert date]; or 

 
2. the Developer has failed to deliver to the City a deed containing the metes and 

bounds description of any streets, easements or other improvements required to be 
deeded to the City; or 
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3. the Developer has failed to notify the City for inspections. 
 
In the event of the Bank’s dishonor of the City of Portland’s sight draft, the Bank shall 
inform the City of Portland in writing of the reason or reasons thereof within three (3) 
business days of the dishonor. 
 
After all underground work has been completed and inspected to the satisfaction of the 
Department of Public Services and Planning Division, including but not limited to 
sanitary sewers, storm drains, catch basins, manholes, electrical conduits, and other 
required improvements constructed chiefly below grade, the City of Portland Director of 
Planning and Urban Development or its Director of Finance as provided in Chapter 14 
§501 of the Portland Code of Ordinances, may authorize the [Bank], by written 
certification, to reduce the available amount of the escrowed money by a specified 
amount. 
 
This performance guarantee will automatically expire on [Insert date between April 16 
and October 30 of the following year] (“Expiration Date”) or on the date when the City 
determines that all improvements guaranteed by this Letter of Credit are satisfactorily 
completed, whichever is later. It is a condition of this Letter of Credit that it is deemed to 
be automatically extended without amendment for period(s) of one year each from the 
current Expiration Date hereof, or any future Expiration Date, unless within thirty (30) 
days prior to any expiration, the Bank notifies the City by certified mail (restricted 
delivery to Ellen Sanborn, Director of Finance, City of Portland, 389 Congress Street, 
Portland, Maine 04101) that the Bank elects not to consider this Letter of Credit renewed 
for any such additional period. 
 
In the event of such notice, the City, in its sole discretion, may draw hereunder by 
presentation of a sight draft drawn on the Bank, accompanied by this Letter of Credit and 
all amendments thereto, and a statement purportedly signed by the Director of Planning 
and Urban Development, at Bank’s offices located at 
________________________________ stating that: 
 
this drawing results from notification that the Bank has elected not to renew its Letter of 
Credit No. ____________________. 
 
On its Expiration Date or on the date the City determines that all improvements 
guaranteed by this Letter of Credit are satisfactorily completed, this Performance 
Guarantee Letter of Credit shall be reduced by the City to ten (10) percent of its original 
amount and shall automatically convert to an Irrevocable Defect Letter of Credit. Written 
notice of such reduction shall be forwarded by the City to the Bank.  The Defect Letter of 
Credit shall ensure the workmanship and durability of all materials used in the 
construction of the [Insert: subdivision and/ or site plan] approval, dated [Insert: 
Date] as required by City Code §14-501, 525 and shall automatically expire one (1) year 
from the date of its creation (“Termination Date”).   
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The City, through its Director of Planning and Urban Development and in his/her sole 
discretion, may draw on the Defect Letter of Credit by presentation of a sight draft and 
this Letter of Credit and all amendments thereto, at Bank’s offices located at 
____________________, prior to the Termination Date, stating any one of the following: 
 

1. the Developer has failed to complete any unfinished 
improvements; or  

2. the Developer has failed to correct any defects in 
workmanship; or 

3. the Developer has failed to use durable materials in the construction and 
installation of improvements contained within the [Insert: subdivision 
and/ or site improvements ].   

       
 
 
             
Date: ____________________________ By: ____________________________ 
 
              [Name] 
       [Title] 

Its Duly Authorized Agent 
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SAMPLE FORM 

 SITE PLAN/SUBDIVISION 
PERFORMANCE GUARANTEE 

ESCROW ACCOUNT 
[ACCOUNT NUMBER] 

 
[Date] 
 
Jeff Levine 
Director of Planning and Urban Development 
City of Portland 
389 Congress Street 
Portland, Maine 04101 
 
Re:   [Insert:  Name of Developer]  

[Insert: Address of Project, Portland, Maine] 
[Insert:  Application ID #] 

 
[Insert: Name of Bank] hereby certifies to the City of Portland that [Bank] will hold the 
sum of [Insert: amount of original performance guarantee] in an interest bearing 
account established with the Bank.  These funds shall be held for the exclusive benefit of 
the City of Portland and shall represent the estimated cost of installing site improvements 
as depicted on the [Insert: subdivision and/or site plan], approved on [Insert: date] as 
required under Portland Code of Ordinances Chapter 14 §§499, 499.5, 525 and Chapter 
25 §§46 through 65.  It is intended to satisfy the Developer’s obligation, under Portland 
Code of Ordinances Chapter 14  §§501, 502 and 525, to post a performance guarantee for 
the above referenced development.  All costs associated with establishing, maintaining 
and disbursing funds from the Escrow Account shall be borne by [Insert: Developer].  
 
[Bank] will hold these funds as escrow agent for the benefit of the City subject to the 
following: 
 
The City, through its Director of Planning and Urban Development and in his/her sole 
discretion, may draw against this Escrow Account by presentation of a draft in the event 
that: 
 
1. the Developer has failed to satisfactorily complete the work on the improvements 

contained within the [Insert: subdivision and/ or site plan] approval, dated 
[Insert date]; or 

 
2. the Developer has failed to deliver to the City a deed containing the metes and 

bounds description of any streets, easements or other improvements required to be 
deeded to the City; or 

 
3. the Developer has failed to notify the City for inspections. 



O:\PLAN\officeprocedures\Forms\Performance Guar. Packet 2011\PG Escrow Acct. (Bank) 2012 (4).doc - 2 - 

 
 
 
In the event of the Bank’s dishonor of the City of Portland’s sight draft, the Bank shall 
inform the City of Portland in writing of the reason or reasons thereof within three (3) 
business days of the dishonor. 
 
After all underground work has been completed and inspected to the satisfaction of the 
Department of Public Services and Planning Division, including but not limited to 
sanitary sewers, storm drains, catch basins, manholes, electrical conduits, and other 
required improvements constructed chiefly below grade, the City of Portland Director of 
Planning and Urban Development or its Director of Finance as provided in Chapter 14 
§501 of the Portland Code of Ordinances, may authorize the [Bank], by written 
certification, to reduce the available amount of the escrowed money by a specified 
amount. 
 
This performance guarantee will automatically expire on [Insert date between April 16 
and October 30 of the following year] (“Expiration Date”) or on the date when the City 
determines that all improvements guaranteed by this Letter of Credit are satisfactorily 
completed, whichever is later. It is a condition of this agreement that it is deemed to be 
automatically extended without amendment for period(s) of one year each from the 
current Expiration Date hereof, or any future Expiration Date, unless within thirty (30) 
days prior to any expiration, the Bank notifies the City by certified mail (restricted 
delivery to Ellen Sanborn, Director of Finance, City of Portland, 389 Congress Street, 
Portland, Maine 04101) that the Bank elects not to consider the Escrow Account renewed 
for any such additional period. 
 
In the event of such notice, the City, in its sole discretion, may draw against the Escrow 
Account by presentation of a sight draft drawn on the Bank and a statement purportedly 
signed by the Director of Planning and Urban Development, at Bank’s offices located at 
________________________________ stating that: 
 
this drawing results from notification that the Bank has elected not to renew its Letter of 
Credit No. ____________________. 
 
On its Expiration Date or on the date the City determines that all improvements 
guaranteed by this Escrow Account are satisfactorily completed, this Performance 
Guarantee shall be reduced by the City to ten (10) percent of its original amount and shall 
automatically convert to an Irrevocable Defect Guarantee. Written notice of such 
reduction shall be forwarded by the City to the Bank.  The Defect Guarantee shall ensure 
the workmanship and durability of all materials used in the construction of the [Insert: 
subdivision and/ or site plan] approval, dated [Insert: Date] as required by City Code 
§14-501, 525 and shall automatically expire one (1) year from the date of its creation  
(“Termination Date”).   
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The City, through its Director of Planning and Urban Development and in his/her sole 
discretion, may draw on the Defect Guarantee by presentation of a sight draft at Bank’s 
offices located at ____________________, prior to the Termination Date, stating any one 
of the following: 
 

1. the Developer has failed to complete any unfinished 
improvements; or  

2. the Developer has failed to correct any defects in 
workmanship; or 

3. the Developer has failed to use durable materials in the construction and 
installation of improvements contained within the [Insert: subdivision 
and/ or site improvements ].   

       
 
 
             
Date: ____________________________ By: ____________________________ 
 
              [Name] 
       [Title] 

Its Duly Authorized Agent 
 
 
Seen and Agreed to: [Applicant] 
 
By: ____________________________ 
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 PERFORMANCE GUARANTEE 
 with the City of Portland 
 
Developer’s Tax Identification Number: __________________________________________ 
 
Developer’s Name and Mailing Address: __________________________________________ 
 
 __________________________________________ 
 
 __________________________________________ 
 
City Account Number:   __________________________________________ 
 
Application ID #:  __________________________________________ 
 
  
Application of ___________________ [Applicant] for __________________________ [Insert 
street/Project Name] at _________________________________ [Address], Portland, Maine. 
 
The City of Portland (hereinafter the “City”) will hold the sum of $___________[amount of 
performance guarantee] on behalf of _________________________ [Applicant] in a non-
interest bearing account established with the City.  This account shall represent the estimated 
cost of installing ______________________ [insert: subdivision and/ or site improvements 
(as applicable)] as depicted on the subdivision/site plan, approved on _____________ [date] as 
required under Portland Code of Ordinances Chapter 14 §§499, 499.5, 525 and Chapter 25 §§46 
through 65.  It is intended to satisfy the Applicant’s obligation, under Portland Code of 
Ordinances Chapter 14 §§501, 502 and 525, to post a performance guarantee for the above 
referenced development.   
 
The City, through its Director of Planning and Urban Development and in his/her sole discretion, 
may draw against this Escrow Account in the event that: 
 
1. the Developer has failed to satisfactorily complete the work on the improvements 

contained within the ______________________ [insert: subdivision and/ or site 
improvements (as applicable)] approval, dated ___________ [insert date]; or 

 
2. the Developer has failed to deliver to the City a deed containing the metes and bounds 

description of any streets, easements or other improvements required to be deeded to the 
City; or 
 

3. the Developer has failed to notify the City for inspections in conjunction with the 
installation of improvements noted in paragraph one. 

 
The Director of Planning and Urban Development may draw on this Guarantee, at his/her option, 



   

O:\PLAN\officeprocedures\Forms\Performance Guar. Packet 2011\PG (Internal) 2011.doc 

either thirty days prior to the expiration date contained herein, or s/he may draw against this 
escrow for a period not to exceed sixty (60) days after the expiration of this commitment; 
provided that the Applicant, or its representative, will give the City written notice, by certified 
mail (restricted delivery to Ellen Sanborn, Director of Finance, City of Portland, 389 Congress 
Street, Room 110, Portland, Maine) of the expiration of this escrow within sixty (60) days prior 
thereto.   
 
After all underground work has been completed and inspected to the satisfaction of the 
Department of Public Works and Planning, including but not limited to sanitary sewers, storm 
drains, catch basins, manholes, electrical conduits, and other required improvements constructed 
chiefly below grade, the City of Portland Director of Planning and Urban Development or its 
Director of Finance as provided in Chapter 14 §501 of the Portland Code of Ordinances, may 
authorize the City to reduce the available amount of the escrowed money by a specified amount. 
 
This Guarantee will automatically expire on [Insert date between April 16 and October 30 of 
the following year] (“Expiration Date”) or on the date when the City determines that all 
improvements guaranteed by this Performance Guarantee are satisfactorily completed, 
whichever is later.  At such time, this Guarantee shall be reduced by the City to ten (10) percent 
of its original amount and shall automatically convert to an Irrevocable Defect Guarantee.  
Written notice of such reduction and conversion shall be forwarded by the City to [the 
applicant].  The Defect Guarantee shall expire one (1) year from the date of its creation and 
shall ensure the workmanship and durability of all materials used in the construction of the 
[Insert: Subdivision and/ or site plan] approval, dated [Insert: Date] as required by City Code 
§14-501, 525.   
 
The City, through its Director of Planning and Urban Development and in his/her sole discretion, 
may draw on the Defect Guarantee should any one of the following occur: 
 

1. the Developer has failed to complete any unfinished 
improvements; or  

2. the Developer has failed to correct any defects in workmanship; 
or 

3. the Developer has failed to use durable materials in the construction and 
installation of improvements contained within the [Insert: subdivision and/ or 
site improvements ].   
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Seen and Agreed to: 
 
 
By: ____________________________  Date: ____________________________ 
[Applicant] 
 
By: ____________________________  Date: ____________________________ 
****Planning Division Director 
 
By: ____________________________  Date: ____________________________ 
Development Review Coordinator 
 
 
 
 Attach Letter of Approval and Estimated Cost of Improvements to this form. 
 
 

Distribution 
 

1.  This information will be completed by Planning Staff. 
2.   The account number can be obtained by calling Cathy Ricker, ext. 8665. 
3.   The Agreement will be executed with one original signed by the Developer. 
4. The original signed Agreement will be scanned by the Planning Staff then forwarded to the Finance Office, 

together with a copy of the Cash Receipts Set. 
5. ****Signature required if over $50,000.00. 
  
 
 
 
 
 
 



Infrastructure Financial Contribution Form 
Planning and Urban Development Department - Planning Division 

      
Amount $     City Account Number:  710-0000-236-98-00 
      Project Code:  ________________ 
      (This number can be obtained by calling Cathy Ricker, x8665) 
 
Project Name:    
 
Application ID #:   
  
Project Location:    
 
Project Description:    
 
Funds intended for:    

                                         
Applicant's Name:    
 
Applicant's Address:   
 
Expiration: 
  

 If funds are not expended or encumbered for the intended purpose by _____________________, funds, or any balance 
of remaining funds, shall be returned to contributor within six months of said date. 

 
 Funds shall be permanently retained by the City. 
  

Other (describe in detail) _________________________________________________________________ 
  
Form of Contribution:   
  

Escrow Account    Cash Contribution 
 
Interest Disbursement: Interest on funds to be paid to contributor only if project is not commenced. 
 
Terms of Draw Down of Funds:  The City shall periodically draw down the funds via a payment requisition from Public Works, 
which form shall specify use of City Account # shown above. 
 
Date of Form:                           
Planner:   
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  
• Attach the approval letter, condition of approval or other documentation of the required contribution. 
• One copy sent to the Applicant. 
 
Electronic Distribution to: 
Peggy Axelsen, Finance Department 
Catherine Baier, Public Services Department 
Barbara Barhydt, Planning Division 
Jeremiah Bartlett, Public Services Department 
Michael Bobinsky, Public Services Department 
Diane Butts, Finance Department 
Philip DiPierro, Planning Division 
Katherine Earley, Public Services Department 
Michael Farmer, Public Services Department 
Alex Jaegerman, Planning Division 
David Margolis Pineo, Public Services Department 
Matt Rancourt, Public Services Department 
Jeff Tarling, Public Services Department 
Planner for Project 




