CITY OF PORTLAND, MAINE
ZONING BOARD OF APPEALS
Philip Saucier-chair
Sara Moppin
Matthew Morgan
Gordan Smith-secretary
Mark Bower
William Getz
Elyse Wilkinson

May 9, 2011
Tom Manning
PO Box 7212
Portland, ME 04112

RE:
CBL:
ZONE:

410-412 (416) Fore Street
032 NOlO
B-3

Dear Mr. Manning:
At the May 5, 2011 meeting, the Zoning Board of Appeals voted 5-0 to deny your Miscellaneous
Appeal. I am enclosing a copy ofthe Board's decision.
You will also find an invoice for $203.14 for the fees that are still owed on the appeal for
the cost of the legal ad, the cost of the noticing and the processing fee. Please submit
your payment on receipt of the invoice.
Appeals from decisions of the Board may be filed in Superior Court in accordance with Rule 80B
of the Maine Rules of Civil Procedure.
Should you have any questions, please feel free to contact me at 207-874-8709.
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nn B. Machado
Zoning Specialist
Cc. file

CITY OF PORTLAND, MAINE
ZONING BOARD OF APPEALS
ZONING BOARD APPEAL
DECISION
To: City Clerk
From: Marge Schmuckal, Zoning Administrator
Date: May 6, 2011
RE: Action taken by the Zoning Board of Appeals on May 5, 2011.
Members Present: Phil Saucier (chair), William Getz, Elyse Wilkinson, Mark Bower and Matthew Morgan
(acting secretary).
Members Absent: Gordon Smith and Sara Moppin

1. Old Business
A. Miscellaneous Appeal:
410-412 Fore Street/25-29 Wharf Street (Called 416 Fore Street), lessee is Allied Resources, Inc.. D/B/A
Cactus Club, Tax Map 032, Block N, Lot 010, B-3 Downtown Business Zone: Pursuant to Chapter 4,
Article III of the City Code, the appellant is seeking to appeal'the denial of an entertainment license by
the City Council on February 23,2011. Representing the appeal is Tom Manning of Allied Resources,
Inc. The Zoning Board of Appeals heard the appeal on April 21, 2011. The Board will vote on the final
findings of fact and take the final vote at the May 5, 2011 meeting. The Zoning Board of Appeals
voted to approve the findings of fact and voted 5-0 to deny the appeal.
2. New Business:
A. Conditional Use Appeal:
81-85 Allison Avenue, Omid Ghayeb, owner, Tax Map 370, Block A, Lot 026, R-2 Zone: The appellant
is seeking a Conditional Use Appeal under section l4-78(a)(2) to add an accessory dwelling unit to his
single family dwelling. Representing the appeal is the owner. The Board voted 5-0 to grant the
conditional use appeal to allow the applicant to add an accessory dwelling unit.
Enclosure:
Decision for Agenda from May 5, 2011
Original Zoning Board Decisions
One dvd
CC: Patricia Finnigan, Acting City Manager
Penny S1. Louis, Director, Planning & Urban Development
Alex Jaegerman, Planning Division

CITY OF PORTLAND, MAINE
ZONING BOARD OF APPEALS
ZONING BOARD APPEAL
DECISION
To: City Clerk
From: Marge Schmuckal, Zoning Administrator
Date: April 22, 2011
RE: Action taken by the Zoning Board of Appeals on April 21, 2011.
Members Present: Phil Saucier (chair), William Getz, Elyse Wilkinson, Sara Moppin, Mark Bower and Matthew
Morgan (acting secretary).
Members Absent: Gordon Smith

1. New Business:
A. Miscellaneous Appeal:
410-412 Fore Street/25-29 Wharf Street (Called 416 Fore Street), lessee is Allied Resources, Inc., D/B/A
Cactus Club, Tax Map 032, Block N, Lot 010, B-3 Downtown Business Zone: Pursuant to Chapter 4,
Article III of the City Code, the appellant is seeking to appeal the denial of an entertainment license by
the City Council on February 23, 2011. Representing the appeal is Tom Manning of Allied Resources,
Inc. A decision has not been reached at this point. The final findings of fact will be presented at
the May 5, 2011 Zoning Board of Appeals meeting and the final vote will be taken at that time.
The Board of Appeals did take a straw poll and denied the applicant's request to have the City's
Council's decision reversed.
Enclosure:
Decision for Agenda from April 21, 2011
Onedvd
CC: Patricia Finnigan, Acting City Manager
Penny St. Louis, Director, Planning & Urban Development
Alex Jaegerman, Planning Division

CITY OF PORTLAND, MAINE
ZONING BOARD OF APPEALS
On April 21, 2011, the Zoning Board of Appeals held a hearing on the
appeal of Allied Resources, Inc. d/b/a The Cactus Club, 416 Fore Street (liThe
Applicant"). The Applicant appealed a decision of the Portland City Council,
dated February 21, 2011, denying the renewal of a special amusement permit.
The same decision denied a liquor license renewal but that action is not before
this Board. The Applicant's timely appeal was filed on March 7,2011.
Board members present and participating were:
Elyse Wilkinson; Mark Bower; Matthew Morgan; Sara Moppin; William Getz; and
Philip Saucier, Chair.
Thomas Manning, President of the Applicant, presented evidence in
support of granting the permit. Commander Vern Malloch of the Portland Police
Department presented evidence in opposition to denying the permit. Charles
Bragdon, a taxi driver, presented evidence in opposition. Ms. DeFalco testified in
favor of granting the permit.

I. APPLICABLE LAW.
The appeal of the denial of the special amusement permit is before the
Board pursuant to 28-A M.R.S.A. §1054. Subsections 1 and 2 of §1054 require a
liquor licensee to obtain an additional permit for entertainment on the premises,
except for music from a radio or other mechanical device.
Subsection 5 of §1 054 states:
The municipal officers shall grant a permit unless they find the
issuance of the permit would be detrimental to the public health,
safety or welfare, or would violate municipal ordinances or rules
and regulations.
The Appeal procedure is set forth in Subsection 8 of §1 054:
Appeal Procedure. Any licensee who has applied for a permit and
has been denied, or whose permit has been revoked or suspended,
may appeal the decision to the municipal Board of Appeals as
defined in Title 30-A Section 2691, within 30 days of the denial,
suspension or revocation. The municipal Board of Appeals, if the
municipality has such a Board, may grant or reinstate the permit if it
finds that:
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A. The permitted activities would not constitute a detriment
to the public health, safety or welfare or violate municipal
ordinances or regulations; or
B. The denial, revocation or suspension was arbitrary and
capricious.
The issuance of special permits for facilities licensed to sell liquor is
governed by City Ordinance Chapter 4, Article III. Sec.4-42 incorporates
definitions set forth in Chapter 15 of the Ordinance. Sections 4-1 and 4-52
require the application, and the applicant for a license, to meet the
requirements of Chapter 15; and Section 4-55 states, in part: "Licenses
shall be granted, denied, suspended, revoked or granted with a condition
in accordance with Chapter 15."
City Ordinance Chapter 15 governs Licenses and Permits. Section 15-8
sets forth "Standards for denial, suspension or revocation." Among these
standards are the following:
Sec.15-8 (a) Grounds. In addition to any other specific provision of
this Code authorizing such action, a license or permit may be
denied, suspended or revoked upon a determination of the
existence of one (1) or more of the following grounds:

(2) The licensed activity, or persons on the premises for the
purpose of participating in the licensed activity, or persons
patronizing the licensed device have caused one (1) or more
breaches of the peace; or
(3) There is a clear danger that a breach of the peace will occur if
the licensed activity is permitted; or
(4) The licensed activity or persons patronizing the licensed
premises will substantially and adversely affect the peace and quiet
of the neighborhood, whether or not residential, or any substantial
portion thereof;
In this appeal the Board conducted the hearing de novo. Stewart v. Town
of Sedgwick, 2000 ME 157, 757 A.2d. 773, 776. The parties used the
same exhibits that were submitted to the City Council meeting; but the
Board made its own evaluation of the evidence presented and drew its
own conclusions. lQ...
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II. ISSUES FOR DETERMINATION
The Board of Appeals may grant or reinstate the permit if it finds that the
permitted activities would not constitute a detriment to the public health,
safety or welfare, or that the denial, suspension or revocation was
arbitrary or capricious. 28-A M.R.S.A. §1054(8).
The Applicant requested that, in the event the Board did not approve the
permit, the Board would grant a stay until the matter is appealed. The
Board does not have the jurisdiction or authority to grant a stay.
The Applicant also argued that the permit should be "deemed approved"
because the municipal officers did not give the applicant written notice of
their decision with 15 days of receiving the permit application as stated in
28-A M.R.S.A. § 1054(6). However, this statutory provision applies only to
initial applications for special amusement permits by an applicant who
already has a liquor license. That conclusion is supported by 28-A
M.R.S.A. § 1054(3), Term of Permit, which states: "A permit is valid only
for the license year of the existing liquor license." The application before
the Board is for the renewal of a special amusement permit whose
expiration date is coterminous with the applicant's liquor license. The
municipal officers denied both licenses in the same written decision dated
February 21,2011. The Board is therefore satisfied that this matter is
properly before it.
III. FINDINGS OF FACT AND CONCLUSIONS OF LAW
A.
WHETHER THE PERMITIED ACTIVITIES WOULD NOT
CONSTITUTE A DETRIMENT TO THE PUBLIC HEALTH, SAFETY OR
WELFARE.
The Applicant has argued that the Board may consider only the impact of
the permitted use, i.e., playing live music, dancing or other forms of
entertainment on alleged breaches of peace. However, since Ordinance
Chapter 15 applies to determinations under Ordinance Chapter 4, the
Board may consider the impact of "the licensed activity or persons
patronizing the licensed premises." (emphasis added)
Ordinance Section 15-8 does not require that a "breach of the peace"
result in a criminal conviction or a civil adjudication. The Board may
determine whether there have been breaches of the peace or whether
there is a danger that a breach of the peace will occur.
The standard imposed by state law, 28-A M.R.S.A.§ 1054(5), is even
broader, Le., whether the issuance of the permit "would be detrimental to
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the public health, safety or welfare, or violate municipal ordinances or
rules and regulations."
The Board concludes that, under either of these standards, the
appropriate focus of concern is the behavior of the patrons and employees
who are drawn to, or who work at, the licensed business.
The Police Department recommended that the entertainment license not
be renewed because of the behavior of persons patronizing the premises
and because of weak management practices, including specific incidents
involving employees and past experience.
The Police Department made their recommendation based on a summary
of incident reports all occurring during the license year (December 17,
2009 - December 16, 2010). The reports were made at the time of their
occurrence by officers on the scene, based on the personal observations
of the officers and statements from patrons, witnesses and employees.
They also include a computer-generated list of calls for service. The Rules
of Evidence, including rules concerning hearsay, do not apply to evidence
at this hearing. The Applicant offered second-hand versions of the
incidents, and there were no corroborating witnesses for those versions.
The Police weeded out calls for service that, although they occurred in the
area of the Cactus Club, could not be attributed to the Club itself.
In relation to breaches of the peace, the Police noted 4 calls for service
involving fights in or from inside the club and 3 general disturbances in or
from inside the club. The records also show 2 fights and 2 general
disturbance calls constituting breaches of the peace in the immediate
vicinity and related to the Cactus Club. Mr. Bragdon, the cab driver,
tes'ti'fied that he witnessed one fight that spilled out of the club and onto
the hood of his taxi before moving down the street. He also testified there
were four incidents of patrons of the Cactus Club getting directly into his
cab and passing out before he could deliver them to their destination. In
all cases he called Medcu, which came and took control of the patron after
providing medical service.
In relation to incidents showing a detriment to the public health, welfare
and safety, two particular incidents were of particular concern to the
Police. On March 12, 2010, two young women were found passed out
outside of the bar, where they told police they had been drinking. They
were "scantily dressed," according to the report and the weather was cold.
The manager of the Cactus Club admitted that the women had been there
and that they had appeared to have been sober when they first arrived.
One woman had to be transported, still comatose to Maine Med by
Medcu. The other highly intoxicated woman was at risk from a man
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unknown to her who was trying to "take her home" but who was stopped
by the intervention of Lt. Hutcheson of PPD.
Another incident, on November, 28, 2010, involved a call for a woman who
was either overly intoxicated or suffering a drug overdose. According to
the Police reports, the Club Manager and other employees refused to
cooperate with Medcu; and as a result, the woman declined Medcu
service and Medcu left. A short time later Lt. Gary Hutcheson of PPD
made the following observation:
It just happened to be that during this entire time I was
parked on Fore St in a marked SUV. I observed the
comings and goings of Police and Fire personnel. Once
they all left I observed a silver Dodge Charger park at an
angle on the corner of Fore Street and Dana St. I
observed the Manager, Michael Ingalls, exit the front
door of the Charger. He was followed by two males
carrying a female out of the club whom could not walk
under her own power. They placed her in the Charger
and left. It is presumed that this female was Rachael Hein.

The fights and the incidents show that there is a safety risk to some of the
patrons of the Cactus Club and that the employees of the Club have been
indifferent at best to these risks.
The Board finds that the evidence presented by PPD and Mr. Bragdon is
credible.
The Department does not have a ranking system for bars; each
establishment is reviewed on its own merits. Thus, the recommendations
of the Department about other bars are irrelevant. The fact that another
bar may have had more incident reports but was still able to obtain a
license is not significant.
The history of prior management, however, was a significant factor in the
Police Department recommendation. The Applicant had prior experience
operating other establishments, two of which had previously been shut
down. The Cactus Club was also denied a liquor license in a prior year but
that decision was overturned by the Maine Supreme Court because the
written decision was not timely filed. Although the number of service calls
went down from the prior year, the number was still substantial, and a sign
of lax management. Commander Malloch stated that the police dealt often
with the manager instead of the owner. He stated that the Applicant does
not "walk the walk" by paying more attention to the causes be~lind the
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service calls. Management indifference is a concern because it will lead to
ongoing breaches of the peace at the Cactus Club.
The Applicant provided no reliable evidence that the Police Department
harassed the Club. Police cruisers were parked on Fore Street across
from the Club because that location is in the middle of the Old Port area,
which has a lot of bars and which requires a substantial police presence.
The Applicant filed a Protection from Harassment Complaint against the
Police Department; but the Complaint was dismissed.
Based on the police records and testimony regarding the fights and
general disturbances, the Board finds that there were 1 or more breaches
of the peace at the Cactus Club during the previous year; and, because of
management practices during that same period, there is a clear danger
that a breach of the peace will occur involving patrons of the Club if the
permit is granted.
Based on the incidents described in the reports, particularly the incidents
on March 12, and November 28, 2010, the Board finds that the employees
and patrons engaged in or were involved in activities that were detrimental
to the public health, safety and welfare.
On the Question whether the Applicant demonstrated that "The permitted
activities would not constitute a detriment to the public health, safety or
welfare," the Board, by a 6-0 vote, is therefore Not Satisfied.

B. WHETHER THE DENIAL BY THE CITY COUNCIL WAS ARBITRARY
OR CAPRICIOUS.
The second issue, stated in the alternative, is whether the Applicant
demonstrated that "The denial, suspension or revocation was arbitrary or
capricious. "
The arbitrary and capricious standard has been defined as: "willful
and unreasoning action, without consideration of facts or circumstances."
Central Maine Power Co. v. Waterville Urban Renewal Authority, 281 A.2d
233, 242 (Me. 1971) (citation omitted). Action by the City Council would be
arbitrary or capricious if it "has no rational factual basis justifying the
conclusion or lacks substantial support in the evidence." Id. (citation
omitted).
In this case, the City Council reviewed the same evidence as was
presented before this Board and found a rational basis for its decision, as
has this Board in its de novo review.
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The Applicant stated that the City Council acted in an arbitrary and
capricious manner because of vindictiveness and harassment by the
Police Department. This is not the standard for reviewing the Council's
action.
On the issue of whether the Applicant demonstrated that the denial
of the license renewal by the City Council was arbitrary or capricious, the
Board, by a 6-0 vote, is Not Satisfied.
C.

THE BOARD CANNOT STAY ITS DECISION.

The Board does not have the authority or jurisdiction to stay the
effective date of this Order in order to give the Applicant time to formulate
his appeal. The Board did meet on April 21, 2011, and took a straw vote,
pending the preparation of Findings. However, this decision is final as of
the regular Board Meeting on May 5,2011.
Therefore the Appeal, and the application for the Special Amusement
Permit, is DENIED.

BY:_-1IJ~

Its Chair

7

--====~_

v e

l( ~ ltv'd 1==\ Ad'ev,
o

\Nl ll(C\YY1 GlQ..t.i:.

pk; Illp Sav-c,' eol

CITY OF PORTLAND, MAINE
ZONING BOARD OF APPEALS

S~{"~

M O(-p, ~

M ().,-t+~vV M05t>1 Y\
f'I\ CA.(" \::- 6a,vCtf"

Entertainment License Appeal

DECISION
April 21, 2011

Date of public hearing:

Name and address of applicant:

Allied Resources, Inc
d/b/a Cactus Club
416 Fore Street
Portland, ME 04101

Location of property under appeal:

410-412 Fore Street/25~29 WharfSt.
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Findings of Fact and Conclusions of Law:
Applicant is the owner of the Cactus Club, located at 416 Fore Street. On November 11,
2010, the applicant applied for renewal of its Special Entertainment with Dance Permit.
On February 7, 2011, the Portland City Council voted 7-1 to deny the renewal of the
Permit. The applicant has appealed the Council's decision to the Portland Zoning Board
of Appeals. The Board of Appeals may grant or reinstate the permit if it finds that the
permitted activities would not constitute a detriment to the public health, safety or
welfare, or that the denial, suspension or revocation was arbitrary or capricious.
Special Entertainment Pennit Appeal Standards pursuant to Portland City Code §4-54
and 28-A M.R.S.A. §1054:
The permitted activ~~J;ould npt constitute a deJriment to the public healt~
safety or welfare.
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The denial, suspension or revocation was arbitrary or capricious.
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The Board of Appeals will hold a public hearing on Thursday, May 5, 2011 at 6:30
p.m. on the second floor in room 209 at Portland City Hall, 389 Congress Street,
Portland, Maine, to hear the following Appeals:
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L~Jl. Old Business

5"- f/J

N~-4"'-1~

.f.

¥;

Ac.\ Af~

A. Miscellaneous Appeal:
410-412 Fore Street/25-29 Wharf Street (Called 416 Fore Street), lessee is Allied
Resources, Inc., D/B/A Cactus Club, Tax Map 032, Block N, Lot 010, B-3 Downtown
Business Zone: Pursuant to Chapter 4, Article III of the City Code, the appellant is
seeking to appeal the denial of an entertainment license by the City Council on February
23, 2011. Representing the appeal is Tom Manning of Allied Resources, Inc. The Zoning
Board ofAppeals heard the appeal on April 21, 2011. The Board will vote on the final
findings of fact and take the final vote at the May 5, 2011 meeting.

2. New Business:
A. Conditional Use Appeal:
81-85 Allison Avenue, Omid Ghayeb, owner, Tax Map 370, Block A, Lot 026, R-2 Zone:
The appellant is seeking a Conditional Use Appeal under section 14-78(a)(2) to add an
accessory dwelling unit to his single family dwelling. Representing the appeal is the
owner.

3. Adjournment:
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APPEAL AGENDA
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The Board of Appeals will hold a public hearing on Thursday, April 21, 2011 at 6:30
p.m. on the second floor in room 209 at Portland City Hall, 389 Congress Street,
Portland, Maine, to hear the following Appeal:

1. New Business:
A. A Miscellaneous Appeal:
410-412 Fore Streetl25-29 Wharf Street (Called 416 Fore Street), lessee is Allied
Resources, Inc., DIB/A Cactus Club, Tax Map 032, Block N, Lot 010, B-3 Downtown
Business Zone: Pursuant to Chapter 4, Article III of the City Code, the appellant is
seeking to appeal the denial of an entertainment license by the City Council on February
23,2011. Representing the appeal is Tom Manning of Allied Resources, Inc.
2. Adjournment:

City of Portland, Maine
Planning and Development Department
Zoning Board of Appeals
Miscellaneous Appeal Application
Subject Property IDformation:

Applicant Information:
Name
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Property Owner (if different):
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Name
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Telephoue

Address
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I

Cw±I",,,d Me

Applicant's Right, Title or IDterest in Subject Property
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Current Zoning Designation: _ _15_----'3=-
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Appeal pertains to Section 14 

Past Use (if different):

Existing Use of Property:
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(e.g. owner, parcbaser, ete.):
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Basis for Appeal and Relief Requested:
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NOTE: If site plan approval is required, attach preliminary or final site plan.
The undersigned hereby makes application for an appeal as above described, and certified that all information
herein supplied by his/her is true and correct to the best ofhis/her knowledge and belief
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APPlldmt

Signature of

Date
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_

March 7, 2011

Marge Schmuckal
Zoning Board of Appeals
389 Congress St.
Portland, ME 04101
Re:

Special Entertainment License for Allied Resources/The Cactus Club

Dear Marge:
Please let this correspondence serve as a formal notice of appeal in response to the City
of Portland's decision of denial of our special entertainment license of February 23

rd

,

2011. We

disagree with that decision, we object to it, we appeal, and we seek reversal by your Board
and/or by the Courts.
We will be prepared to show that the City Council's denial was arbitrary and capricious
and that the operation of our Special Entertainment license and permitted activities does not
and will not constitute a detriment to the public health, safety or welfare.
Let us here reiterate our objection to the City's decision and this notice of appeal. Our
business in recent years has been repeatedly harassed and singled out for persecution and we
would ask this Board to reverse the City's decision.
Thank you for your time and consideration.
Most Sincerely Yours,

~~

Thomas Manning of Allied Resources
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Associate Counsel
Mary E, Costin an
Danialle P. West-CI1\111ta
Ann M. Freeman

Corporation Counsel
Gary C, Wtlod

February 24, 201 J

VIA llANI> UEI-IVERY
Mr. Jeffi'cy R. Austin
Liquor Licensing and Compliance Division
164 State I-louse Station
Augush"l., ME 04333-0164
R[~:

Decision of Porthmd City Council Denyin~ Class A l,oungeLicense and Special
Allied Rcsoutces, Illc. d/bhr The Cactus Club

}i~lttel'tainmelltPel'mit fOl'

Dear Jeff:
I ll<~ve ~Itt~u::hcd the original decision of the PorUmld City Council on February 23, 2011
along with the Council Order that approved the written (kcision ~l$ well as the attached record,
'l'he same material has been sent today to the applicant's owner ThOlnas Mmming.
The Council's original vote denying the .license was taken on February ill, Theil' ,lction
last night Ibrl11'll1y approved the written decision tkll they signed hecause it accurately re:t.1ected
1h
the decision th'lt the,y reached on February 7 and the reasons for that decision.
We received the video tape 111'1<1C by Time Warner ofthe February 7 th Council meeting at
the February 23 rd lneeting. We are copying that video tape and will be sending both you and Mr.
M~u1l1ing a copy in the immediate future.

(

\

!

cc: Thomas Me;"Ulning

APR 1 1 2011
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Order 144·10/11
Passage; lHl 2/23/11
NIC1Kll.AR M. MAVODONFS (MAYOR)
KBVIN 1. DONO(J('IUE (I)
OA VID A. MARSHA1..L (2)
rmWARD J. SUSLOvlC
CHERYL A. IJiHMAN (4)

en

JOHN ft, COYNE (5)
JOHN M. ANTON (AIL)

CITY O,F .PORTLAND
IN THE CITY COUNCIL

DORY RICI-!ArWS WAXMAN (AlL)
JI1.1. C. DUSON (All.)

ORDKR APPJ~OVING THE RECORO AND WRITTI~N Il.:C1SION
ALLII£DR1~S()UI~CES, INC. UIIJ/AI THE CACTUS CLlJB rU:NEWAL
APPLICATION FOR A CLASS A L<'H)N(;J~ LICENSE AND A SI)~CIAL
RNTERTAINMKNT WlTH [)ANCJ~ PERMIT

RE:

ORI)E.RI~n, that

the record compile,d by Corponltion Counsel of the February 7; 2011
hearing on the application by Allied Resource,s, Inc. cllblal The Cactus Club .f(.lr
renewal of its Cl~lss A Lounge I ,icen~c and SPCCi~ll Entertainment with Dance
Permit is hereby approved as the official record; and

In: IT FUH.THER ORllEREO, thnt the written decision attaclwd hereto as Attachment
A is approved as the timl! written decision of the City Council regarding the
applicat.ion by Allied Rcsourc(;)l'l, Inc. d/b/al The Cactus Club f<:n· renewal of its

Clasg A Lounge License and Special Entertainment with Dance Permit.

OI'dcrs://ClIC(US Cl!lh decision 2.1 ('.11

DECISION (H' THE PORTLAND CITY COUNCI.L
.DENYING THE RENI!~WAL OF A LIQUOR LICENSE FOR A
CLASS A LOlIN(m LIQUOR L.lCJi:NSI~ ANI)
A Sl):ECIAL ·F:NTERTAlNMF.:NT WITH J>ANCI1: 'PERMIT
.}l'ebruary 7,2011
I~JsJ:~.;..l;\.,pJED RE8Q!:lR(·1~,S, INC" D/I}!b. CACTUS

LQJlNGE AT 41 0..EQRE STREF~T

LProccdurul History
Date of Application for Renewal:

Novem,bcr 11, 201 ()

License Period:

December 18,2010 ··-l)ecembcr 17,2011

Cit.y Council Consideration:

December 20, 20 I 0 (Postponed to January 3,2011
at City staff and applicant's request to permit
applic,mt to rcspond to Police Department's
recommendation for denial)
January 3, 2011: Postponed to January 19,2011
Council meeting; applicant had requested
poslppncmcnt to a Febru~lrY meeting; staff
recommended postponement to January J 9[h,
January 19,2011; Postponed to February 7, 201 !

,tl the request of the applicant.

Febnmry 7, 2011: Public hearing and final Council
action: Motion to take separate votes on licenses ~
passed 5-3; Motion to approve renewal of liquor
licensc thilcd by a vote of 1 (Mavod()ne~) to 7
(Councilor Leeman "bscnt) Motion to deny renewal
of Special Entertainment Permit failed by ,\ vote of
1 (Mavodol1cs) to 7 (Councilor Leeman absent)

n.

:Procedurnl Ibcl,ground nnd FactuulFindings

These licenses came befe:lr('.\ the City Council for renewal pursuant to 28-A M.R.S.A. §
g653, 654 and 1054. A 2 1'2 hour hl;.1aring was held by the City Council on Fcbrual'Y 7, 20.ll, at
the conclusion of which the City Council voted 5M3 to take separate votes on the liquor license
and the special entertainment with dance permit. The Council then voted I (Mavndones) to 7 on

a Illotion to grant the liquOl' license. The Coune,il voted 7u 1 (Mavodonc8) in {tlVor of a 111otion to
deny the Special F~ntcl'tainJ1lenl Permit.

Thomas Manning I::; President of the applicant Allied Resources, Inc. which does business
as the Cact.us Club) located at 416 Fore Street in Portland. Mr. Mnnning sought the renewal of
the C01'pOratioll)s license to serve malt) spirituous 41nd vinolls alcohol on a full time basis as a

Class A lounge. He also sought renewal of its special entertainment with dance permit. He
previously operated another bar, Diggers Liquid Blue at a different location on Fore Street. The
Council denied the renewal of the liquor license IbrDiggors/Liquid Blue based on a
recommendation fmtn the Port.land Police Dcpmtment. The Council also denied the n.:mewal of
the Cactus Club's license in 2009. That decision was overturned by the Maine Supreme Court
because it was filed after a

st~ltutory

deadline.

'fhe Caclns Lounge is a Cla~~ A lounge located in Portlar'ld's Old Port area. The Old POlt
area is a small gcognlphieal area consisting of ~lb()llt

nyC

small city blocks. Mr. Manning

testHkd that there are at IC<lst40 other businesses wilh liquor licenscs in the vicinity of the

Cactus Club.
The Cactus Club's etu'rcnt liquor

liccnst~

was due to expire all December I R, 20 10, Mr.

Manning nlcd an application for license renewal on November 10, 2010 (R..2A"2H).
The Portland City Council has nine elected members. 'fbis

l1.l~ltte!' appeared

time on the Council Agenda on December 20,2010, At that timc, the Council

h~ld

for the Hrst
before it the

order approving renewal of the licenses (R.I) and a number of other documents, the most

important of which is a Liquor "License Review Report done by Lt. Gary Hutcheson of the
Portland Police Department
2010 (R.3) and the

back~llp

Hlf

thc review period dalcd December 17,2009 to November 29,

police record~

1,.L~cd

to prepare the Liquor License Review Report

2

including the incident reports (R.6~22) and Calls tbr Service entrie~, also called CAD reports

(R.23-33).
Unlike some of the Liquor License Reviews that the Council has considered in the past,
this report and its back-up clearly connect the described incidents to the conduct of patrons or
employees or both, of the licensed business.
The record also includes 6 administrative violation notices ancl complaints issued to tho
Cactus Cluh for violations

or the State's liquor l~\ws (R.SA - 5F).

Prior to the January 19,20 [I Council meeting, a number of other documents were added
to the rccord many of which were produced by PPD at Mr. Manning's request. On January 17;

20 ( 1, Mr. Manning directly cmailecl the Council and staff a c,opy of a lettcr with an aUachcd
Motion to Dismiss the liquor violations signed by Assistant Attorney General Michelle Rohert
(R. 122). 'fhat motion

wa~ approved

by the

COll!'t

on January IH, 2011 (It 130). The record also

includes 128 pages ofdocurncllts provided by Mr. Manning on February 7, 2011 (R. 123 - 251),
It is the longstanding practice or the Portland City Council to refer both new and renewal
liquor license applications 10 the Police Departrncnt in oreler that the Department ro,\y present the
Council with a report describing what, if any, incidents have occurred in

01'

around the applying

establishment during the preceding license year, the elTorts made by PPD to resolve any
pl'obIems, and the response of thc owners Or management to those efforts. Prior to April of 20] 0
the PPD pl'eparcd a Liquor License Review

tcn' c,lch business authorized to sell alcohol for

consumption on the premises even if the. Department recommcnded approving the license.
Beginning in April 01'20 I0 the Department only prepares a Liquor License Review if it
rc(,;()mmcn(b~

denial,

3

The Police Dcpal'ttnent rarely recommends denial. 'fhey annually rcview over 200
license applications. They reconlmend denial of a license about once every two yeats at most.
The applican t W~tf; prQscnt at the hearing on February 7, 2011. The docurncnts submi.tted
by the applicant include all of which arc indudcd in the .Record. The applicant presented charts
(R. l33

M

149) that he prepared based upon records obtained from the PPD con1paring the number

of' incidents ~lt other liquor serving establishll1cnts in the City with that of the Cactus Club. He
also presented a number of photographs of police cruiscrs parked next to and across the street
from the Cactus Club.
Captain Vernon Malloch i.lnd Lt. Gary Hutcheson presented the PPD report and the case
for the PoHce Department recommendation (~w denial. Lt. Hutcheson's report (R. .J

- 5) list~ ton

ctliis for service relating to the "Operation of the PremiSl\'s" including four fights in or from the
inside of the Club. This category is used by PPD to report incidtlnts

in_~ft'\(

an establishment or

that start inside and (,md up outside.
The reports listing for "Liquor Law Violations

~md

Administrative Violations" idcnti.t1cs

six citationR alleging violations of sUIte liquor laws in relation to two women patrons on March
13, 2010. These citations were the subject of a court complaint. 'fhey were dismissed by the
court ,It the request of t.he SLate. It also lists another alleged violation of state liquor

I~lws

on

November 28,2010, That alleged v.iolatiol1 was not taken to court by the State.
Under the category of"Inciclcnts of Breach of the Peace in the lnuuediatc Vicinity" the
Police Department report. lists Lhe

1~}lIowing

inc.idents: two vorbal domestic disputes, three

general disturbance calls, seven pedestrian checks, two reports of motor vehicle thefts and two
tights.

4

Under the category of "Liquot' Inspection" it states that 16 inspections were done at the
Club. No liquor law violations were noted during those inspections.
Ll. Hutcheson's report contail1S one page of details on some of the incidents based upon
the PPD CAD reports and Incident Reports that

~U'O

also in the Re(';ol'd.

To support PPIYs conl1lusJon that the Cactus Club presents an unacceptable risk to public
safety, Cuptaill M~ll1och and Lt.lIlitchesoll stressed the incident on March 3, 2010 in which two
women patrons of the Cactw; Club who were sober when they entered the Club were found
highly

intoxic~ltcd

and passed out on the sidewalk in Jhlllt of the bar in skimpy clothing. They

also stressed the incident on November 28, 20 I I involving a highly intoxicated or overdosed
female patron of the

Cactu~

Club who was not. sent to the hospital via Medell despite her clear

need for .inmHxliatc medical attention becausc employees of the Cactus Club who knew her
refused the ass.istance of the Mcdcu personnel alld the ambulance.
PPD's conclusion that the

further

supp()rt(;.~d

C~actus

Club presents

~tn

unacceptable risk to

p~lhlic

safety was

by Lt. lhltcllcson's testimony, having been un eyewitness on both occasions,

about his amrmativc intervention at the March 3rd it"lcident to prevent (;1 predntory and unknown
.male

fl'Otn

taking one of the women "home" thereby preventing a very serioLls crime and seriolls

personal harnl to tho woman.
In stark contrast to the PPl) reports, records and testimony, Mr. Manning testified that on
M~lrch

3, 20! 1 the two women h,ld bcen drlnking elsewhere bc1hrc arriving at the Cactlls Club,

that they were

il'!

the Club no more than 45 minutes, that they then left his Club and rcturnt:d bter

where they passed

Ollt

in front of the club without going hack in. In relution to the November

gth

incident, he stated that that woman lwei been dancing all night ,\t another bar be.fore mriving at
the Cactus Club in an overdosed or intoxic'lted condition to sec her boyfriend who works

5

f{)l'

the

Club. [Ie did not offer any documents or dcgcribc the source of his informatioll

«,)1'

either

incidenl.Hc did not address the ~tctions of the patrons or employees on Noven1bcr 28, 2010 th~ll
prevonted the severely intoxicated or overdosed woman

fl'Olll

going to the hospital in the Modell

ambulance that had been called by PPD and that was wuiting to transport her.
Mr. Manning addrcs~cd these incidenl.s after requesting thut all records and testimony

regarding the M~l1'ch 3rtl .Incident be struck and not cOll!>idcrcd based on the dismissal by the 8t,lte
of the six alleged liquor violations. Ilis request was denied based on the advice of Corporation
Counsel, who advised the Council that while the incidents could not be considered as grounds for
denial under §653(2)(E), they could be considered undo!' § 653 (D) and under §654 in relation to
the liquor 1icens~ and under § 1054 and the City Code .in rchltion to the Special r':ntert~linmcnt
Permit.

Mr. Manning also fbclIsed on the grids he prepared (R. 134 - 149) in support of his theory
that other clubs have worse r(~cords than the Cactus Club and th~\t to t"l~commcnd denial

or the

Cactus Club was therefore inconsistent on the part of the Portland Police Dop~lttmcnt.
Only one member of the public ~pokc during the public testimony portion

or the hearing.

That person was Mr. Charles Bragdon who identified himself as a Portland resident and t,\xi cab
driver. He supPOlted denying lhc licenses bused on his personal experience. He stated that on at
least 5 occasions he drove visibly intoxicated patrons of the Cactus Club home. lIe also
observed several lights start inside the bar and then leave the bar and move on down the street
when no lnembers of the PPD wore present.

HI.

I>ccision

(1)

TJw C'lass A Lounge Liquor Ucense

6

This application for renewal of a Class A Lounge liquor license is denied.

28-A M.R.S.A. § 653 (2)(D) provides that one of the grounds

l~.)l"

nOIH'cncwal of

a liquor license arc:
Rcpe~lted

incidents of l'C:lC(lrd of breaches of the peace,
disorderly conduct, vandalism or other violations of law
on or in the vicinity of the licenscdprcmisc and caused
by persons p(ltl'onil.ing or employed by the licensed prcrnises.

We f1nd that the incidents described in .Lt. l1utcheson's

LicenseRevi(;~ws

f()r thc period

occurred as described in the I,iccnscRcview and in the records upon which it is based, notably
the incident reports and CAD reports found in the Record at PI' 4 " 33,

,1S

well as his eyewitness

testimony.
The incident reports

cont~lin

a number

or witness statements as well as personal

observations by PPD oencel's who were on the scene at the limc of the incidents. The incident

reports were created in close proximity in time to the events which makes then"\ highly credible.
[n addition, U. Hutcheson pCl'somdly observed the incident on March 3, 2011 and the incident on
November 28, 2011. which adds to the credibility and accuracy of his report.
We 1\\1·thcr find that the incidents in the License ·Rcview wero caused by patrons 01'
employecs oflhc Cactus Club and we concludc thnt they constitute breaches of the peacc,
disorderly conduct, and othcr violations of the law in the .licensed premises and in the vicinity of
the licensed prell1ises.
Those that occurred in tlw irnmcdiate vicinity that arc of most concern are: 3 geneml
disturbances and 2 fights.

7

In addition to that ground l()r denial, 28-A M.R.S.A. § 653(2)(D) was also violated by the
incidents occurring inside the

prctni~cs,

T'he

r(;~ports

place those

incident~

in the category of

"Operation 0 f the Premises." Those incidents thut arc of most concern arc: 4 fights in or from
inside the Club and 3 gcnenl! disturbance calls.
Two of the fights arc highlighted .in the narrative and accurately described m;

Jhllow~:

(1)

10-005409··· On 6/14/10 Officer Mike (Ialielt~l observed thc doorman of the
Cac.:tus Club rush inside. ('[e rctumcd with apatl'on that was being ejected frOll1
the Club. This person didn't want to leavc and attacked the doorman. The
subject was arrested J(H disorderly conduct.

(2)

I O~22092 '., On 11107/101.,1. Scott Pellctier Sgt. John Nucslien, and Otlicer Druan
were breaking up a fight involving patrons of the Cnctlls Club directly in front of
the Club. Lt. PQlIcticr asked an intoxicated mal.e, who was in the way of otliecrs,
to move out or the way repeatedly. 'I'his person refused to c()ll1ply ~md W;;lS
arrested for obstructing a public way.
j

Finully and of utmost concern are the incidents on MW'ch

3~

2010 and November 28,

2010. 'l'hose incidents arc highlighted in the narrative and accurately described

(I)

~\~

follows:

I Ow002186 _.. On 3/1211 0 aL 2300 hours, two fcmales were found by myself and
Officer Matt Pavlis laid out on the sidewalk in front of the Cactus Club. We h~ld
a difllcllit time waking one of them we had to call MEDCU to tmnspOlt one of
them to MMC ER for possible alcohol poisoning. l)uring the course of the
investigation we learn(.~d th~lt the girls had been drinking "Fruity Drinks" inside
the Cactus Club.
The .Inanagcr Michacllngalls admiued that the girls were soher when they entered
his Club. The two were removed from the club apparently by statT. 'rhe doorman
denit:d ,my knowledgo of the females even though he worked the door all night
and the rnan.ager ,lcknowlcdged their presence. 'rhey were deposited outside
where they lacked the ability to care rot' thcm~clves. They were dressed in thin
short drcsses with flO protection from the elCl11cnts and were in c1anger of
hypothermia. Six administrative viOlations were served upon thc Cactus Club.
The case is sti II pend ing.

(2)

10-11856 - On 11/28/10 Sgt. l-!utdlCSOll, OfIicer Druan, and Officer Aguilera
responded to the Cactus Club f<H' what was descdbcd as a drug overdost:,
Michael Ingalls who is the manager was present. The female in question was
passed out in the club. Rather than being taken to the fmnt door where she could
easily be lre~lLcd hy MEDel} she was calTicd into the back h,lllway which leads

8

down to Wharf Stretlt. She apparently dates an employee named Benjamin
Beninger. All subjects refm:ecl to cooperate with MEDeU and it appears the
name Beninger is an alias. Upon being refused MEDel] len without
transporting. Officer Druan describes Hein in his rep01"t ns being highly
intoxicated.
It just happened to be that during this entire time I was parked on Foro St. in a

marked SUV. I observed the comings and going of Police and Fire personnel.
Once they all left 1observed a silver Dodge Chargcr park at an angle on the
corner ofFore St and Dan4t S1. I observed the Manager Michael Ingalls cxit the
front door of the Cactus Club and opcn the rear pas~cngcr door of the Charger.
He was followed by two males currying a female out of the club who could not
W4tlk under her own power. 'fhey placed her .in the Charger and left:. rt is
pre~mmcd that this rell1~llc was :Rachae1 Hein.
These incidents exposed three women to serious bodily harm. We

h<lVC

no doubt that the

two wornen fl.mnd passed out in cold weather and skimpy clothing on the sidewalk in front of the
Cactus Club were

~:;ohcl'

when they got to the Club, were served an amount of alcohol tbat rnadc

them, highly intoxicated and then put on the sidewalk by employees of the Club, as the
contemponmeous statement 01' one of the women to tbe PPD oHicers and the continning

statement to PPD by Mike Ingalls, tilt: managel' of the Cactlls Club, clearly denlOnstrate. We nnd
that Mr. MWH\ing;s cxplalultion ofthcir presence on the sidewalk in front of the Cactlls Club
lacks credibilily. Given the physical condition .in which they were (HInd they could not possibly
haVt)

engaged in the ramhling walk about that he described only to end up in [l'ont ofthe

C~tetllS

Club by happenstance.
LL IIutchcson is to be comrncndcd fl.)!" his alert action that prevented one of these helpless
women from being removed from the sile by a male unknown to her whose intentions were
unclear at beRt but in alll.ikelihood were

to

subject hcr to a sexu~d assault against which she

could not have defended herself.
It is much less cle~l" whether the woman [bund

pas~ed

out inside the club on November

28, 2010 consumed any alcohol or drugs inside the Club. Oflicer Duan describes the woman as

9

highly intoxicated. Il is immaterial why and how she became
conscious disregard

,,~omatosc.

What is Jnaterial is the

t<H her physic;;ll ::mfdy and well being by the patrons and crnployces of the

Cactus Club l one of whom was her boyfriend, in refusing to allow MEDCU to transport her to
the hospital and then, inul:1cdiatcly aJler police and rescues personnel had .len. tht' sconc, helping

to .place thc woman in ,\ private car which leJ\ the scene.
We note that these two incidents are listcd in the Liquor License Review under the
category of I~LiqLlor Violations and Adlninistrative Premise Violations", a category that refers to
violations of sectio.ns of the law in Title 28-A that tllll within the juriSdiction of the State and
olltside OUI' jurisdiction J(,)r thc purpose of en l'orccl1lcnL We conclude that Lhe dislnissal of the
charges

J(H'

liquor violations means that we cannot deny this license based on 28~A § 653 (2)(E)

which specificaHy references violations ofthe State's liquor laws thclt have oither been admitted
or adjudicato~1.

We reject Mr. Manningls legal .:.trgumcnt that we arc th(;weforcprohibited from
considering whether the

l~lcts

of those incidents show a violation of olher laws in Title 28-A §

653(2), notably subparagraph (D), and § 654 or § 1054 which authorizes the Cily's local
ordinances on Spcciclt Entertain.ment Permits. Those local laws ~lrc (bund in Chapter 4; Sections
4-54 and 4-55 and Chapter 15, Section 15-8(2), (3) and (4).
In our legal system it is cormnon for one set of l~lcts to support enforcemcnt actions by
legally distinct jurisdictions with different laws which most often are
l~lws.

fcdcral~

state and local

Also, the same set of h·tels can ancl often .is used to support an entbrcemcnl action

bus~d

on

scvenll distinct laws created by one legal Jurisdiction.

Were we to adopt the argument put l(,)fward by Mr. Manning it would prohibit us from
considering, for excunple, whether an individual who had tried to kill someone in

10

i;)

bar, but who

had not. been clutrgcd or convicted of a crime under Section 653(2)(A)l had committed a breach
of'the peace undcr Section 653(2)(D). 'rhe state law nnd its purpose, which is to promote ~ltld
preserve public health, safely and

wcll~lre

docs not support such a conclusion,

We therefore conclude that thc incidents on March 3,20 I0 and November 28, 201 () as
well as the other incidents cited in thc Liquor Liccnse Review constitute repeated incidents of
l'ec()I'd ()f l)\'t~achcs of the peace and disorderly conduct on or in the vicinily of the liccm;cd
pn.1Jl1iscs cmlsed by persons patronizing or employed by the licensed prcmise and deny the liq\..lOl'
license renewal.

This application is also denied based upon the ICgtll criteria in 28-A M.R.S.A. §
654. That section slcltes as lbllows:

In issuing or renewing licenses, the bureau, the municipal
(JOkers Qr the county commissioners, as the c~\se may be,
shall give c()t1sidcration to:
A.
13.
C,

D.

'l'he character of ~my ~lpplical1t;
The .Iocation of the place or business;
The manner in whieh the b~lsincss has been operated: and
Whether the operation has endangered the :mfcty of
persons in or on areas surrounding the place of business.

In this case the applicant's owner is Torn Manning. He has not only owned and operated
a number of bun; in Portland for the past 12 years, but that he has also lost a liquor license in
relation to one prior business, mnnely Digger's/Liquid Blue, another Old PorL bar. He also had
lhc license 1<.)1' the Cactlls Club denied by this Council and the Bureau of Liquor Enforcement thr
the license year 2008-2009. Given this experience, Mr. Manning should have known and done a

II

lot better in managing the Cactus Lounge and its patrons .fhHl1 December 18,2009 to December
17, 2010 which is the license year in question.
The location

or this particulat' hal' is in the Old Port area where the total number of bms

makes it vital that whoever is responsible [(H' owning and managing an nlcohol sCl'ving business

does so in a Inannor that tnaxil"nizcs the safety of not only their employees and patrons but that or
others who use and fi'cquenl the are~t.
Based on the incidents listed in the Liquor License Review and the s\.lpporting PPD
documents

~lnd

testimony, the manner in which the Cactus Lounge has been operated has

endangered the safety of persons in or on

m'C~lS

surrounding the place of business, particularly

that of the 3 women involved i.n the incidents on Man;h 3, 2010 and November 28, 20 10.
We adopt the following findings ElIld conclusions from the Liquor License Review as our
own:
We point to the instance of two highly intoxicated young women being
removed fmm the club anclleft on the sidewalk, unable to stand. Both
women l"wd been drinking at the Cactus Club and no other establishments.
What is most concerning is the lrcutmcnt these women by the staff.
They were in need of medical attention and cert<linly at risk for vil;tirnir.ation
given their condition and inability to ·carc for themselves. St~dT responded by
ejecting them after having over served liquor.

or

Th.i~ tuctic () I' ejecting individuals who have been ovcr served has pl'cscntcd
a signit1cant problem in the Old Port. Calls for service to a spocifie bar arc
reduced while police problems such as llghting and other crimes of disorder
in the area incl'case.

We have no eonHdcncc that the management of the Cactus Club will either
accept responsibility for these actions or take meaningful corrective action
on mlY ~ignHicant level. It ~\pP(,\~lI·s th~1t they may simply be utilizing the back

door that empties onto Wharf:" St.reet to avoid (,.',alls to the club.
The applicant's claim that they arc being trcatcclllnf~\irly because there are other
c~tnblishll1.e,nts

in Porl.land with more violalions that have had a license renewed is without merit.
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.E~aeh

licensc that comes bcf()!"c the PPD and the Council is considered on its own merits, not in

l'e.lationto the performance oCother facilities. It is no c1dense when one is caught driving while
intoxicated that other drivers werc more intoxicated, nor is it a defense when a bar such as this
one has violated state .law to claim thal olher bars may have worse violations. In cases like these
the basic prernisc of the law is that a person should be held uccountablc for his or her own
conduct which

i~

precisely wh;;tL this Council is doing by denying this application.

'I'his Council has confidence tlUlt the Porthmd Police Department, based on its actual on
the street experience, has a good sense of those

[~lciJities

that ~lrc dTcctively managing their

employees and pntrons mld reducing public safety problems and risks ,lOci those th 4lt arc not.
This bar clearly Hllls into the second category and ft)r that reason this application f"lr
renewal is denied based on the criteria in § 654.

(2)

The S/Jecial .E'ntertainment Permit
'Tho

~lpplicati()n

for renewal of the applicanCs Special Entertainment permit

i~

denied

pursuant to 28-A M.R.S.A. § 1054 and Chapter 4, Section 4-54 and 4-55 and Chapter 15, Section
15-8(2») (3) and (4) of the Portland City Code.
A Speci~\l Entertainment Permit is a state license directly related to only establishments
that have a state liquor license. It is conlrolled by 28-A M.R.S.A. § 1054 which describes it as a
special permit for music, dancing or entertainment.
These

licenses arc scpat'ate and distinct fi'om the liquor Iicensc and

C~ln

be nctcd upon

separately from the CouliGil's (IGtion on the liquor license.
The term of the Special Entertainment. Permi.t is concun'cnt with that of tho State Liquor
Lkense (see § 1054(3): a permit is valid only "t()l' the license year of the cx~sling license).
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Thc criteria l.:reatcd by the statute for rcview is in § 1054(5) which statcs lIS f()l1ows:
5. Pca'mit I'equiremcnts, The municipal officers shall
grant a permit unless they find that is::;lI~HlCC of the permit
would be detrimental to the public health, safety or welfnrc l
or would violate municipal ordinances or rules and regulations.
'i'hat standard i::; repeated in the Portland City Code, Section 4~54 which requires the

Council to conclude that issuing a license would constitute a detriment to public, health, safety or
welnln:.~.

We reach that conclusion based on the previously stated f1ndings of J~lCL

Scction 4-55 incorporates more specific stmlCklrds I)'om Chapter 15 to bc applied to
Special Entcrtainll1cnt Pcrmits.
Sedion 4~55 states that:

Licenses shall be gn:mtcd l denlcd, suspended, revoked
01' granted with a cOlldition or conditions in accordance
with Chapt.er 15...
That Section also goes on to authorize the Council to "Grant temporary entertninmcnt

permits fot' a period of less than one year when in its sole discretion it determines that one or
more tdal periods is nccesgary to evaluate the impact of the entertainment on the peace and quiet
ol'the neighborhood and on the public health, safety and

weH~"l.r(;,"

Section 15-8 is the operative section in Chapter 15 that imposes the more specific
standards

l~)r

renewing all city licenses including special entertainment licenses. That section

stules in pertinent part (Section lS··8(a)(l-7) that the following ,\I'e grounds for not granting or

renewing a license or Jl), suspending a license:
(I )

Failure to fuLly complete the application forms; knowingly
making an incorrect statement of a material nature on such form;
or failure to supply all:V additional documentation required or
reas()n~lbly necessary to determine whether such lict.mse i~ issuable,
or l:~lill1re to pay any foe required hereunder;
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(2)

'fhe licensed activity, or persons on the premises fhr the purpose
of participating in the licensed activity, Or persons patronizing in
the li<,;en~ed activity, or persons patronizing the licensed device have
caused one (I) N more brcaches of peach; or

(3)

There is a clear danger (hat a breach of the peace will occur if
the licensed activity is pcrmitted; or

(4)

The liccnsed activity or persons patroni:t.ing the licensed premises
will substantially and adversely affect the pe<.lce and quiet of the
neighborhood, whet.her 01' not residential, or any sLlb~tantial
portion thereof;

(5)

The licensee has violated any provision o1'thi8 Code in the course
of the conduct ofthe ;;Ictivity or device /()r which the license ()r
licenses havc been applied 101', or have been i~sucd; or

(6)

The occurrence of any event subsequent to issuance of the license
which event would have been a basis ('or denial of the license shall
be grounds for revocation thereof; 01'

(7)

The applicant's or licensee's rcal or personal property taxes, or Hnal
judgments due and payable to the City, arc determined to be in
arrears a,.:; 0 r the date of the license or application; or that real or
personal property taxes 01' .tinal judgments due and payable to the
City on account of tho premises f(H which ~lp'plicati()n has been made
OJ' a license issued have not been paid in full as () f the date of the
license Ol' application.

We conclude that the fhcts in this case fully

~UPP01't

not renewing the Special

Entertainment Permit based 011 the standards set out in 15-8(2), (3) and (4) which we conclude
exist in this case and therefore deny the

licen~c

renewal.

Date orOriginal Vote:

February 7, 201 I

Date Written Decision
Approved and Signed:

February 23, 2011

Date Decision mailed to Bureau of
Liquor Enf()t"cemcnt and Applicant:

February 24, 2010
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ALLIED RESOURCES INC.
MEMORANDUM

TO: Board of Appeals for the City of Portland
FR: Allied Resources, Inc.
DT: April 19, 2011
RE: Memorandum Supporting the Approval of Special Entertainment License

Dear Sirs and Madams;
In response to the City of Portland's decision of denial of our special entertainment
license of February 23

rd

,

2011, we strongly disagree with that decision, we object to it, we

appeal, and we seek reversal and reinstatement by your Board and/or by the Courts.
The STANDARD OF REVIEW for this process is defined that the "The municipal board of
appeals may grant or reinstate the permit if it finds that the PERMITrED ACTIVITIES would not
constitute a detriment to the public health, safety or welfare, OR that the denial was
ARBITRARY OR CAPRICIOUS."
First and Foremost, Title 28-A, Section 1054, Subsection 6, Issuance of a Permit; states
clearly that~ithin 15 days of receiving the

perm_~application, the municipal officers shall

give the applicant written notice of their decision.:] The application for this permit was
submitted in November of 2010 and the municipal officers did not provide applicant with its
decision within the prescribed 15 days, thus the permit is deemed approved. i
.-~.

~

"""L

_L'

C~a""tT)e"t
In this case, the "Permitted Use" is th~~g of ~hiCh has not and did not cause

any of the alleged breaches of the peace put fOrthby the City in any of its incidents described.
The "Permitted Use", the playing of music has not and did not cause any disturbances of the
peace inside or outside of the premises. We play mainstream top 40 music that you would find
on any radio station. We do NOT play any gangster rap or hip hop music like other bars do in
Portland that may have violent overtones. We have never had any loud music and/or noise
complaints by any of our neighbors. None of our neighbors, patrons or staff have ever spoken
against the "Permitted Use". Certainly, the "Permitted Use" ofthe playing of music has not and

does not constitute a detriment to the public health, safety or welfare of the City of Portland or
its citizens.
Regardless of any assertions made by Corporation Counsel, CLEARLY, the State Statute
Section 1054 prevails and sets the ONLY standard of review which is defined in Ch 4
Amusements Sec 4-54. The State Statute Section 1054 is narrowly focused and pertains to
entertainment licensing as defined in its Subsection 8, Appeals Procedure.
The City has argued that the incidents were caused by and the result of "the service of
alcohol" which is NOT the "Permitted Use" in question in this proceeding. The KEY FOCUS and
the ONLY FOCUS THAT DRIVES this proceeding is that ofthe "Permitted Use" which is the
playing of music, not the service of alcohol. The service of alcohol is controlled by the State
Liquor License which would be heard in front of a different hearing panel. For this reason alone
and in conforming with the strict construction of the statute, one must approve and grant the
~

Special Entertainment License._That meaning any ambiguity in a statute or ordinance would be

---

decided against the State Statute as it is defined.
The denial of the Special Entertainment License was ARBITRARY AND CAPRICIOUS

because certain members of the City including certain members of its Police Department have
feelings of ill will toward the applicant because it was successful in a previous licensing years'
appeal process. The obvious retribution was most eloquently stated by our Mayor Nick
Mavodonnes who voted in FAVOR of our license. He got it right when he stated that he was
very concerned that members of the Council and others were looking OUTSIDE the twelve
month review cycle period and that that was influencing their vote. There is a clear and

obvious~dictive

position taken by many Councilors and the Police Department because of our

correct and favorable outcome in our previous appeal to the Maine Supreme Court.

:Loof) ,fl,,, io..(

The decision was ARBITRARY AND CAPRICIOUS because the issues described as reasons
for denial are CLEARLY NOT caused by the "Permitted Use" under Title 28-A, Section 1054,
Subsection 8.
The decision was also ARBITRARY AND CAPRICIOUS because the Portland Police
Department has continuously harassed th is business over the last two years as CLEARLY
documented by the Protection from Harassment Order that we filed against the Department

-,....--

and documented by many pages of charts and pictures. There is an unexplained animosity and
vindictiveness that is coming from certain members of the Police Department toward this
business and its licensee. The Police Department's recommendation for denial weighs
extremely heavily with and strongly influences City Councilor members in their votes. This

.
vindictive nature and harassment is totally unwarranted and inappropriate and the special
attention this licensee has been paid versus other businesses in the immediate area with much
worse records is a travesty and a waste of public resources.
For the reasons above, we respectfully seek:
Reinstatement of our Special Entertainment License
That is be referred back to City Council for further review and/or with conditions
Reinstatement of our Special Entertainment license with conditions if deemed
necessary by this Board.
If we are not granted Approval, we respectfully request a Stay so we can exercise our full
due process rights under the law in the courts. Please know that our business will continue to
operate peaceably and without issue as it has been doing so with no risk to public safety.
Thank you for your time and consideration.

Most Sincerely Yours,

Thomas Manning of Allied Resources

City of Portland
Code of Ordinances
Sec. 4-1

~7r( Iii

Amusements
Chapter 4
Rev. 10-13-10

Chapter 4

*Cross referenoe (s) --Zoning
14-373 et seq.

AMUSEMENTS*

regulation

State law referenoe(s)--Pinba11 machines,

of

adult

busines s

establishments,

8 M.R.S.A. § 441 et seq.

Art. I. In General, §§ 4-1--4-15
Art. II. Amusement Devices, §§ 4-16--4-40
Div. 1. Generally, §§ 4-16--4-25
Div. 2. License, §§ 4-26--4-40
Art.
III.
Music,
Dancing
and
Special
Entertainment,
4-41--4-70
Div. 1. Generally, §§ 4-41--4-50
Div. 2. License, §§ 4-51--4-70
Art. IV. Gaming, §§ 4-71--4-82
Div. 1. Generally, §§ 4-71--4-80
Div. 2. License, §§ 4-81, 4-82
Art. V. Nudity in Licensed Businesses, §§ 4-83--4-96
Div. 1. Generally, §§ 4-83, 4-84
Div. 2. License, §§ 4-85--4-97
ARTICLE I. IN GENERAL
Sec. 4-1.

Chapter 15 provisions apply.

Except to the extent that this chapter contains a contrary
provision, all provisions of chapter 15 shall apply to and be
additional to the provisions of this chapter.
(Ord. No. 165-06/07, 4-4-07)

Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

4-2.
4-3.
4-4.
4-5.
4-6.
4-7.
4-8.
4-9.
4-10.
4-11.

Reserved.
Reserved.
Reserved.
Reserved.
Reserved.
Reserved.
Reserved.
Reserved.
Reserved.
Reserved.
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1(4/20/2011) Marge Schmuckal- April 21st ZBA

From:
To:
CC:
Date:
Subject:
Attachments:

Mary Costigan
Marge Schmuckal
sdbither@gwi.net
4/20/2011 12:05 PM
April 21st ZBA
Cactus Club.doc

Marge 
As you know, the Board will be considering a decision by the City Council tomorrow night. Gary Wood
will be representing the City and therefore we have decided to have an outside attorney, Stephen Bither,
represent the Board.
I have prepared the attached decision document to guide the Board's discussion. You will note that the
document only contains the two review standards for discussion and not a final conclusion. Stephen will
be recommending to the Board that it not reach a final decision at tomorrow's hearing. Rather, the board
members can have a discussion and straw pole regarding the two standards of review. Stephen will take
that information and prepare a written decision for the Board to act on at the first meeting in May.
Please forward this email to the Board.
thanks 
Mary
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CITY OF PORTLAND, MAINE
MEMORANDUM

TO:

Board of Appeals for the City of Portland

FROM:

Gary Wood, Corporation Counsel

DATE:

April 15, 2011

RE:

Memorandum Supporting Denial of Special Entertainment Permit for Music,
Dancing or Entertainment for Allied Resources, Inc., d/b/a The Cactus Club, 416
Fore Street

I.

APFl

5 2011

Facts and Procedural Background

This application came before the City Council for consideration on February 7, 2011 at
which time the Council voted to deny both the liquor license sought by Allied Resources, Inc.
d/b/a The Cactus Club, and the special entertainment permit (SEP) required by state law in order
to have entertainment in an establishment that has a liquor license. On February 21,2011 the
Council formerly approved the written decision reflecting their earlier decision. On March 7,
2011, the applicant filed a timely appeal to the Board of Appeals as allowed by state law.
The Council's decision is set out in a 16 page written decision at the beginning of the
record. It contains a detailed explanation of the Council's decision as well as citations to the
record that support that decision. Pages 1-6 contain a description of the procedural background
and the Council's findings of fact. Pages 13-15 contain the Council's analysis and conclusions
regarding the SEP.
II.

Applicable Law
This appeal comes before the Board pursuant to 28-A M.R.S.A. § 1054 (attachment 1).

Subsections 1 and 2 of § 1054 require a business that has a liquor license to also obtain a
special entertainment permit before they can allow entertainment of any sort on the premises
except music from a radio or other mechanical device!.
Subsection 5 of § 1054 lays out the standard created by state law. That Section states as
follows:

1 § 1054, Subsection 2, Special amusement permit required. Ifa licensee for sale of liquor to be consumed on the
premises provides activities or entertainment listed in subsection I, the licensee must first obtain a special
amusement permit from the municipality in which the licensed premises are located.

The municipal officers shall grant a permit unless they find the issuance of the permit
would be detrimental to the public health, safety or welfare, or would violate municipal
ordinances or rules and regulations.
Subsection 8 describes the appeal procedure. That Section states as follows:
(8) Appeal Procedure. Any licensee who has applied for a permit and has been denied, or
whose permit has been revoked or suspended, may appeal the decision to the municipal
Board of Appeals as defined in Title 30-A Section 2691, within 30 days of the denial,
suspension or revocation. The municipal Board of Appeals, if the municipality has such
a Board, may grant or reinstate the permit if it fmds that:
A. The permitted activities would not constitute a detriment to the public health,
safety or welfare or violate municipal ordinances or regulations; or
B. The denial, revocation or suspension was arbitrary and capricious.
Subsection 11 of § 1054 authorizes a municipal ordinance or regulations related to
special entertainment permits and specifically authorizes ordinance "limitations on these
activities required to protect the public health, safety and welfare".
Chapter 4, Article III, and Chapter 15, Section 15-8, which Chapter 4, Article III
incorporates, of the Portland City Code are municipal ordinances that govern the issuance of
special entertainment permits and to set standards for the denial, revocation, or suspension of
those permits. In Section 15-8, the paragraphs that are directly applicable to the application of
the Cactus Club are Sections 15-8 (a) (2), (3) and (4).
These standards allow a license to be denied, suspended or revoked upon a determination
of the existence of one or more of the following grounds:
(2)

The licensed activity, or persons on the premises for the purpose of participating
in the licensed activity, or persons patronizing the licensed device have caused
one (I) or more breaches of the peace; or

(3)

There is a clear danger that a breach of the peace will occur if the licensed activity
is permitted; or

(4)

The licensed activity or persons patronizing the licensed premises will
substantially and adversely affect the peace and quiet of the neighborhood,
whether or not residential, or any substantial portion thereof.

The standards cited above from Section 15-8 are incorporated into the special
entertainment permit application and decision making process by Section 4-522 and Section 4

2 Chapter 4, Section 4-52, "Application for a license under this division shall in addition to the requirements of
chapter 15 (emphasis added} ..."

C:\DOCUME-I\mes\LOCALS~I\Temp\XPgrpwise\Board
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55 3 • They are essentially the same as the state law standard, in 28-A M.R.S.A. § 653 (2) (C) and
(D)4, that govern the City action on the State liquor license in this case.
Under the hearing standards set forward in § 1054 and Section 4-54 of the City Code,
which repeats those standards, the Board must hold a hearing to determine if the evidence
presented to the Board by the Portland Police Department demonstrates that it would be
detrimental to the public health, safety or welfare or violate municipal ordinances to grant the
special entertainment permit sought by the applicant.
III.
The Record demonstrates that the operation of the Cactus Club and the behavior of its
employees and patrons is detrimental to the public health, safety, and welfare
The Council's decision denying the special entertainment license can be found on pages
13 to 15 of the written decision approved by the Council on February 21 st, 2011. The Council's
fmdings of fact are on page 1 to 7 of its decision. The reasoning of the Council and the record
references in that decision are hereby incorporated into this memorandum and the City
respectfully requests that the Board review that decision and the findings and police records allo
of which are included in the record before the Board.
Members of the Portland Police Department will be present to explain the record keeping
process and the basis for their recommendation of denial of both the liquor license ad the related
SEP.
In considering the record the key document is Lieutenant Gary Hutcheson's Liquor
License Review report for the licensing period of 12/17/09 to 11/29/10 at pages 3-5 in the record.
That report is a summary of incidents that occurred and generated police records that support the
recommendation of denial and the Council's decision. These police records are prepared and
kept in the normal course of proceedings by the Portland Police Department. The back up police
reports related to the specific incidents in Lt. Hutcheson's report can be found on pages 6 to 33
of the record. They consist of two basic types of record: the CAD (Computer Aided Dispatch)
entries have the information that was recorded at the time a call came in to Police Dispatch and
includes some basic information about the nature of the call, the time, and where it was taking
place.

3 Chapter 4, Section 4-55"Licenses shall be granted, denied, suspended, revoked or granted with a condition or
conditions in accordance with chapter 15 (emphasis added) ..."

§ 653 (2) allows a liquor license to be denied if the Council finds (C) "conditions of record such as waste disposal
violations, health or safety violations or repeated parking or traffic violations on or in the vicinity of the licensed
premises and caused by persons patronizing or employed by the licensed premises or other such conditions caused
by persons patronizing or employed by the licensed premises that unreasonably disturb, interfere with or affect the
ability of persons or businesses residing or located in the vicinity of the licensed premises to use their property in a
reasonable manner"; or, (0) "repeated incidents ofrecord of breaches of the peace, disorderly conduct, vandalism or
other violations of law on or in the vicinity of the licensed premises and caused by persons patronizing or employed
by the licensed premises."
4
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City of Portland Zoning Board of Appeals
April 12,2011

Tom Manning
Allied Resources, Inc.
416 Fore Street
Portland, ME 04101
Dear Mr. Manning,
Your Miscellaneous Appeal has been scheduled to be heard before the Zoning Board of Appeals on
Thursday, April 21, 2011 at 6:30 p.m. in room 209 located on the second floor of City Hall.
Please remember to bring a copy of your application packet with you to the meeting to answer any
questions the Board may have.
I have included an agenda with your appeal highlighted, as well as a handout outlining the meeting process
for the Zoning Board of Appeals.
I have also included the bill for the processing fee, legal ad and the notices for the appeal. The check
should be written as follows:
MAKE CHECK OUT TO:
MAILING ADDRESS:

City of Portland
Room 315
389 Congress Street
Portland, ME 04101

Please feel free to contact me at 207-874-8709 if you have any questions.
Sincerely,

O-~~tL_-

Ann B. Machado
Zoning Specialist
Cc: File

389 Congress St., Portland, Maine 04101 (207) 874-8701 FAX 874-8716 TTY 874-8936
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Marge SChmuckal- ZBA meeting on 4/21,2011
From:
To:
Date:
SUbJect:

Marge SChmuckal
Thomas Manning
4/5/2011 4:19 PM
ZBA meeting on 4/21,2011

Tom,
I am again requesting you to submit the necessary paperwork concerning your appeal. We have written and I
have left messages. You are responsible for submitting the information from the City Council concerning your
appeal. As I understand it, you were given two complete copies after the Council decision. You need to submit
11 copies of this paperwork for your appeal. The Zoning Board members need those copies ahead of time so
that they can review the information. Our appeal requirements given to you outline that you are responsible for
submitting those 11 copies. Your appeal may be in jeopardy If you fail to submit allthe required information for
your appeal.
If you have any questions, you can call me at 874-8695.
Marge

/, C,(

(J

file://C:\Documents and Settings\mes\Local Settings\Temp\XPgrpwise\4D9B4123Portland...

4/5/2011

March 24, 2011
(

"
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Marge Schmuckal
Zoning Board of Appeals

MAR 2 8 2011

1.

389 Congress St.
Portland, ME 04101
Hand Delivered
Re:

Request for Hearing Date for Special Entertainment License for Allied
st

Resources/The Cactus Club to be set for April 21 or sometime in May.
Dear Marge:
I was extremely ill and caught that flu that has been going around which laid me up in
bed for all of last week and weekend. I haven't been this sick in five years. I am just getting
back on my feet now and have just seen an email from last week stating that the hearing is
st

being scheduled for April 7th against my request of April 21 or sometime in May.
The Legal Counsel for the City is pushing this hearing too quickly and is not giving me
what is a reasonable time to prepare. I must hire an attorney for representation, educate and
bring them up to speed on the enormous amount of documentation, history and information
related to this matter. All though the City's Legal counsel has a team of legal people to work on
this matter, I do not. I am only one person who also is trying to hire an affordable attorney
which whom will also most likely be a one person small shop. I and we do not have a team of
legal people to prepare as quickly as the City would suggest. For the City's Counsel to suggest
that I am stalling and using the hiring of an attorney as a delay tactic is ludicrous and extremely
offensive and just not true. Financially, times are very tight, and I am trying to afford and hire
an attorney in order to represent my business and protect our rights under the law. A request
to have the hearing heard on April 21 st or sometime in May certainly can not be unreasonable
in order to allow me the necessary time to assemble our presentation and solicit proper
representation. I would respectively ask to please give us the time to have the proper ability to
be prepared fOf this upcoming hearing.
It is been stated that your office has the authority, not the City's legal counsel, to
determine and set the hearing dates. At this time, Marge, I would respectively ask that we
reset this hearing for either April 21 st, 2011 or sometime on a May agenda. Reasonably
speaking, I CAN NOT practically and reasonably be prepared and have proper legal counsel

prepared by April

i

h

•

This is a new hearing and we need to be afforded enough time to

prepare as a new hearing. The information that surrounds this license is hundreds of pages
long and requires new and additional preparations.
Are there ordinances and or rules and regulations regarding these hearings that defines
the procedures and standards of review, etc? Would someone in your office please provide to
us copies of any ordinances and rules and regulations related to this hearing process so we can
have time to review. I am also not clear on whom needs to supply the record from the City's
meeting for this hearing process? Is there somewhere in the rules and regulations that defines
whom is to provide such materials or do we just provide what materials we wish in order to
make our presentation to the Board?
Please know that by giving us a proper amount of time to prepare for the hearing, there
is no present threat to public safety or harm here. The Cactus Club has been running without
issue. I can assure you that between now and our hearing that the Cactus Club will continue to
run safely and peaceably.
Thank you for your time and consideration.
Most Sincerely Yours,

1}~
Thomas Manning of Allied Resources

Strengthening a Remarkable City, Building a Community for Life.

1IJIIJIlJ.portlandmaine.gov

Penny St. Louis - Director ofPlanning and Urban Development
Marge Schmuckal, Zoning Administrator

March 21, 2011
Tom Manning
Allied Resources, Inc.
Cactus Club
416 Fore Street
Portland, ME 04101
Re: 416 Fore Street 0 032 NOLO - B-3 - miscellaneous appeal to the ZBA
Dear Mr. Manning,
When you submitted the Miscellaneous Appeal application to Marge Schmuckal on
March 9, 2011, she told you that the appeal would be scheduled for April 7, 2011. I am
just confirming that the Miscellaneous Appeal for 416 Fore Street is on the agenda for the
April 7,2011 Zoning Board of Appeals meeting.
Also when you submitted you Miscellaneous Appeal Application on March 9,2011,
Marge Schmuckal told you that the application was incomplete because our office needed
the information that was submitted to the City Council at the meeting on February 23,
2011. Gary Wood has stated that it is up to you as the applicant to provide our office
with eleven copies of the record on appeal as part of your application. We need these
eleven copies as soon as possible, so they can be mailed out to the Zoning Board of
Appeals members before the hearing on April 7, 2011.
Please feel free to contact me at 874-8709 or Marge Schmuckal at 874-8695 if you have
any questions.
!!urs truly,

___

~tJL

Ann B. Machado
Zoning Specialist
(207) 874-8709

Room 315 - 389 Congress Street - Portland, Maine 04101 (207) 874-8695 - FAX:(207) 874-8716 - TTY:(207) 874-3936

CITY OF PORTLAND
DEPARTMENT OF PLANNING & DEVELOPrvlENT
389 Congress Street
Portland, Maine 04101

INVOICE FOR FEES
Application No:

2011-199

Applicant:

CBL:

032 NOlO

Application Type: Miscellaneous Appeal

Location:

416 Fore Street

Invoice Date:

Tom Manning

4/12/11

Fee Description

QTY

Fee/Deposit Charge

Legal Advertisements

1

$103.64

Notices

66

$49.50

Processing Fee

1

$50.00

Zoning Practical Difficulty

1

$100.00

Bill to:

CBL:

Tom Manning

Invoice Date:

416 Fore Street
Portland, ME 04101

Total Current Fees:
Total Current Payments:

$303.14
-$100.00

Amount Due Now:

$203.14

032 NOlO

4/12/11

Application No: 2011-199
Total Amount Due: $203.14
(due on receipt)
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Ann Machado - Re: Zoning Board of Appeals Legal Ad

From:
To:
Date:
Subject:
Attachments:

Joan Jensen <jjensen@pressherald.com>
Ann Machado <AMACHADO@portlandmaine.gov>
4/12/2011 9:58 AM
Re: Zoning Board of Appeals Legal Ad
Portland 4:15.pdf

Hi Ann,
All set to publish your ad on Friday, April 15.
The cost is $103.64 includes $2.00 on-line charge. I included a proof.
Thank you,
Joan

Joan Jensen
Legal Advertising
Portland Press Herald/Maine Sunday Telegram
P.O. Box 1460
Portland, ME 04104
Tel. (207) 791-6157
Fax (207) 791-6910
Email jjensen@pressherald.com

On 4/12/11 9:43 AM, Ann Machado wrote:
Joan 
Attached is the Zoning Board of Appeals legal ad for Friday, April 15,2011.
Thank you.
Ann Machado
874-8709
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03/18/2011
OWNER

OWNER MAiliNG ADDRESS

PROPERTY lOCATION

10 DANA STREET LLC

340 FORE ST

10DANAST

UNITS

PORTLAND, ME 04101
10 EXCHANGE PROPERTIES LLC

PO BOX 4894

10 EXCHANGE ST

PORTLAND, ME 04112
217 COMMERCIAL STREET
ASSOCIATES INC
225 COMMERCIAL ST ASSOC INC

225 COMMERCIAL ST STE 404
PORTLAND, ME 04101

217 COMMERCIAL ST

225 COMMERCIAL ST

225 COMMERCIAL ST

PORTLAND, ME 04101
237 COMMERCIAL STREET LLC

225 COMMERCIAL ST

1 UNION ST

PORTLAND, ME 04101
36MARKETST

42 MARKET ST

36MARKETST

PORTLAND, ME 04101
386 FORE STREET LLC

PO BOX 7225

386 FORE ST

PORTLAND, ME 04112
395 FORE STREET LLC
420 FORE LLC

PO BOX 7225
PORTLAND, ME 04112

395 FORE ST

PO BOX 4894

416 FORE ST

5

PORTLAND, ME 04112
428 FORE STREET LLC

42 CHAMBERLAIN AVE

428 FORE ST

PORTLAND. ME 04101
44 EXCHANGE STREET LLC

1 CITY CENTER

44 EXCHANGE ST

PORTLAND, ME 04101
45 EXCHANGE STREET LLC

1 CITY CENTER

45 EXCHANGE ST

PORTLAND, ME 04101
46 MARKET ST LLC

845 LAFAYETIE RD

46MARKETST

SEABROOK, NH 03874
7-9 MOULTON LLC
ADRIENNE-JANE INCORPORATED

336 DANFORTH ST
PORTLAND, ME 04102

7 MOULTON ST

10 MOULTON ST 4TH FLOOR

4 MOULTON ST

2

PORTLAND. ME 04101
B&C LIMITED

37AST

31 EXCHANGE ST

SOUTH PORTLAND, ME 04106
BEER GUYS LLC

396 FORE ST

396 FORE ST UNIT 2

PORTLAND, ME 04101

-----

BEER GUYS LLC

396 FORE ST

396 FORE ST UNIT 3

PORTLAND, ME 04101
BEER GUYS LLC
BOYD PROPERTIES INC

396 FOREST
PORTLAND, ME 04101

396 FORE ST UNIT 1

100 SILVER ST

182 MIDDLE ST REAR

0

100 SILVER ST
PORTLAND, ME 04101

182 MIDDLE ST

0

100 SILVER ST

188 MIDDLE ST

PORTLAND, ME 04101
BUCKSTAR LLC
BUCKSTAR LLC

PORTLAND, ME 04101
CASCO VIEW HOLDINGS LLC

PO BOX 11409

245 COMMERCIAL ST

PORTLAND, ME 04104
CENTRAL MAINE POWER CO
LAND MANAGEMENT DEPT

70 FARM VIEW DR
NEW GLOUCESTER, ME 04260

40 UNION ST

CM WATERFRONT PROPERTIES

PO BOX 7467
PORTLAND, ME 04112

250 COMMERCIAL ST

COMPARKLLC

336 DANFORTH ST

185 COMMERCIAL ST

PORTLAND, ME 04102
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CBl
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OWNER

OWNER MAILING ADDRESS

PROPERTY lOCATION

COW PLAZA 1 llC

100 COMMERCIAL ST

CANAL PLAZA

UNITS
0

PORTLAND, ME 04101
COW PLAZA 1 LLC

100 COMMERCIAL ST

1 CANAL PLAZA

PORTLAND, ME 04101
COW PLAZA 1 LLC

100 COMMERCIAL ST

44 EXCHANGE ST

0

401 FORE ST

0

PORTLAND, ME 04101
COW PLAZA 1 LLC

100 COMMERCIAL ST
PORTLAND, ME 04101

COW PLAZA 2 LLC

100 COMMERCIAL ST

2 CANAL PLAZA

PORTLAND, ME 04101
COW PLAZA 3 LLC

100 COMMERCIAL ST

3 CANAL PLAZA

PORTLAND, ME 04101
COW PLAZA GARAGE LLC

100 COMMERCIAL ST

425 FORE ST

410

468 FORE ST

2

470 FORE ST

2

144 COMMERCIAL ST

2

PORTLAND, ME 04101
DICTAR ASSOCIATES II

PO BOX 3572
PORTLAND, ME 04104

DICTAR ASSOCIATES II

PO BOX 3572
PORTLAND, ME 04104

DIMILLO ARLENE ETALS

LONG WHARF
PORTLAND, ME 04101

E LC INC

42 MARKET ST

30 MARKET ST

PORTLAND, ME 04101
ELEVEN EXCHANGE LLC

PO BOX 4894

1 EXCHANGE ST

PORTLAND, ME 04112
ELEVEN EXCHANGE LLC

PO BOX 4894

9 EXCHANGE ST

PORTLAND, ME 04112
ELEVEN EXCHANGE LLC

PO BOX 4894

363 FORE ST

PORTLAND, ME 04112
ELEVEN EXCHANGE LLC

PO BOX 4894

375 FORE ST

PORTLAND, ME 04112
ELEVEN EXCHANGE LLC

PO BOX 4894

375 FORE ST

PORTLAND, ME 04112
ELEVEN EXCHANGE LLC

PO BOX 4894

379 FORE ST

PORTLAND, ME 04112
FITZGIBBONS VIRGINIA S &

318 KANSAS RD

LEE F STREET TRUSTEES

BRIDGTON, ME 04009

FLEMING CREEK LLC ETALS

150 METRO PARK

50 EXCHANGE ST

145 COMMERCIAL ST

ROCHESTER, NY 14623
FORE STREET PARTNERSHIP

410 FORE ST

LIMITED PARTNERSHIP

PORTLAND, ME 04101

FORE STREET PROPERTIES

410 FORE $T

LIMITED PARTNERSHIP

PORTLAND, ME 04101

GEF LLC

PO BOX 2808

398 FORE ST

398 FORE ST

184 COMMERCIAL ST

SOUTH PORTLAND, ME 04116
GRANITE FACE LLC

PO BOX 7626

211 COMMERCIAL ST

PORTLAND, ME 04112
GVF PROPERTIES LLC

287 MAIN ST STE 403

34 WHARF ST

LEWISTON, ME 04240
HARBOR PLAZA ASSOCIATES II

PO BOX 3572

468 FORE ST

PORTLAND, ME 04104
HARDING RICHARD B ETAL

207 COMMERCIAL ST
PORTLAND, ME 04101
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8:09AM

OWNER

OWNER MAILING ADDRESS

PROPERTY lOCATION

INGALLS ROGER E

22 CARROLL ST

398 FORE ST

UNITS
1

PORTLAND, ME 04102
INGALLS ROGER E

22 CARROLL ST

398 FORE ST

PORTLAND, ME 04101
LANDFALL LLC

207 COMMERCIAL ST

205 COMMERCIAL ST

PORTLAND, ME 04101

----

MAINELAND REAL ESTATE

30 EXCHANGE ST

CONSULTANTS LLC

PORTLAND, ME 04101

MCGEE CHARLES T &

11 MOULTON ST

RICHARD P HERRERA TR

PORTLAND, ME 04101

MOULTON STREET REALTY LLC

5 MOULTON ST

30 EXCHANGE ST
366 FORE ST

5 MOULTON ST

PORTLAND, ME 04101
OCEAN BLOCK ASSOCIATES

42 MARKET ST

42 MARKET ST

PORTLAND, ME 04101
OCEAN BLOCK ASSOCIATES

42 MARKET ST

30 MILK ST

PORTLAND, ME 04101
OLD PORT ARMS

PO BOX 368

52 EXCHANGE ST

SCARBOROUGH, ME 04074
OLD PORT RETAIL HOLDINGS LLC

OLD PORT RETAIL HOLDINGS LLC

101 RICHARDSON ST
BROOKLYN, NY 11211

432 FORE ST

101 RICHARDSON ST

434 FORE ST

BROOKLYN, NY 11211
OLD PORT RETAIL HOLDINGS LLC

101 RICHARDSON ST

436 FORE ST

2

BROOKLYN, NY 11211
OLD PORT RETAIL HOLDINGS LLC

101 RICHARDSON ST

446 FORE ST

BROOKLYN, NY 11211
OLD PORT RETAIL HOLDINGS LLC

101 RICHARDSON ST

42WHARFST

BROOKLYN, NY 11211
OLD PORT RETAIL HOLDINGS LLC

101 RICHARDSON ST

50 WHARF ST

BROOKLYN, NY 11211
ONE DANALLC

PO BOX 4894

1 DANAST

PORTLAND, ME 04112
PALACCI ALBERT

4761 BROADWAY

39 EXCHANGE ST

NEW YORK, NY 10034
PALACCIALBERT

4761 BROADWAY

49 EXCHANGE ST

NEW YORK, NY 10034
PALACCI SION &

4761 BROADWAY

JOSEPH PALACCI

NEW YORK, NY 10034

PFEFFER RICHARD A &

396 FOREST
PORTLAND, ME 04101

392 FORE ST

J EDWARD STEBBINS
PFEFFER RICHARD A &
JAMES E STEBBINS JR

46 SANDYTER
PORTLAND, ME 04102

396 FORE ST UNIT B

PORTLAND REGENCY INC

20 MILKST

43 MARKET ST

0

11 MILK ST

0

20MILKST

95

34 EXCHANGE ST

PORTLAND, ME 04101
PORTLAND REGENCY INC

20 MILKST
PORTLAND, ME 04101

PORTLAND REGENCY INC

20 MILK ST
PORTLAND. ME 04101

PROPRIETORS OF UNION WHARF

36 UNION WHARF
PORTLAND, ME 04101

218 COMMERCIAL ST

PROPRIETORS OF UNION WHARF

36 UNION WHARF
PORTLAND, ME 04101

218 COMMERCIAL ST
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OWNER

8:09AM

OWNER MAILING ADDRESS

PROPERTY LOCATION

PROPRIETORS OF UNION WHARF

PO BOX 7467

230 COMMERCIAL ST

0

36 UNION WHARF

PORTLAND, ME 04112
1 UNION WHARF

2

30 UNION WHARF

6

PROPRIETORS OF UNION WHARF

36 UNION WHARF

UNITS

PORTLAND, ME 04101
PROPRIETORS OF UNION WHARF

36 UNION WHARF
PORTLAND, ME 04101

PROPRIETORS OF UNION WHARF

36 UNION WHARF

35 UNION WHARF

PORTLAND, ME 04101
PS ONE REALTY LLC

ONE CITY ENTER 4TH FLOOR

1 PORTLAND

sa

PORTLAND, ME 04101
RICH JOHN H JR & DORIS LEE JTS

TWO LIGHTS RD

HANNAFORD COVE

CAPE ELIZABETH, ME 04107

ROBDOG REALTY LLC

336 DANFORTH ST

414 FORE ST

161 COMMERCIAL ST

PORTLAND, ME 04102
RREEF AMERICA REIT III CORP Z4

PO BOX 4900 DEPT 207

1 PORTLAND

sa

2 PORTLAND

sa

SCOTTSDALE. AZ 85261
RREEF AMERICA REIT III CORP Z4

PO BOX 4900 DEPT 207
SCOTTSDALE, AZ 85261

SLM PROPERTIES INC

241 COMMERCIAL ST

241 COMMERCIAL ST

PORTLAND, ME 04101
SOLETSKY LIMITED LIABILITY CO

100 COMMERCIAL ST

424 FOREST

PORTLAND, ME 04101
TRANSMAINE
CIO STEPHEN K MCDUFFIE

230 ANDERSON ST

USS200

ONE UNION ST SUITE 200

7DANAST

PORTLAND, ME 04101

PORTLAND, ME 04101
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