Strengthening a Remarkable City, Building a Community for Life o pow partland mainego

Planning & Urban Development Dept.
Gregory A, Mitchell, Acting Director

AGENDA ITEM #3
MEMORANDUM
TO: Chair and Members of the Housing and Community Development Committee
FROM: Greg Mitchell, Acting Director/Planning & Urban Development Dept.

DATE: June 7, 2012

SUBJECT: Request for Tax Increment Financing from Fore India Middle, LLC
— Mixed Use Development to Complete Jordan’s Meat Site Redevelopment

I. SUMMARY OF ISSUE

Fore India Middle, LLC (*Developer”) is requesting Tax Increment Financing (TIF) assistance for
Phase II in the redevelopment of the former Jordan Meats site.

Phase I of the project has been completed with no City financial assistance. Phase I includes a .
94,000 sq. ft. mixed use project consisting of the 122-room Hampton Inn, the Sebago Brewing
Company restaurant, and 12 residential condominium units. This first phase used .66 acres of the

1.75 acre site, leaving 1.09 acres remaining to be developed.

Phase 11 calls for a five-story 180,000 sf. mixed-use project consisting of 12,600 sf. of retail space on
Middle Street, 9,900 sf. of retail space on Fore Street, three levels of office space comprising 66,000
sf, on Middle Street, and 18 residential condominium units along Fore Street and India Street. In
addition, there will be two "internal" parking garages behind the retail spaces (not visible from the
street), one garage at the Fore Street level, and another garage one story above at the Middle Street
Level. The Developer expects to have an urban grocery on Middle Street with a variety of produce,
meats, food, and household items, with an emphasis on natural, organic and healthy items. The other
retail users and the office users have not been identified yet.

The single impediment to the Phase II project is the cost of undergrounding overhead eleciric power
and telecommunication services which is estimated to cost upwards of $1,000,000. A tax increment
financing credit enhancement agreement (TIF CEA) is proposed to reimburse the Project developers
this cost through new property tax revenue associated with the new private sector investment.
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II. REASON FOR SUBMISSION

This is being submitted to the Housing and Community Development Committee (HCDC) for its
recommendation to the City Council, as all TIF Districts need the approval of the City Council.

HI. INTENDED RESULT

The intended result from the establishment of this TIF District is to complete Phase IT of this project
by assisting with undergrounding overhead electric power and telecommunication services.

IV. FINANCIAL IMPACT

The proposed TIF partnership, if approved by the City Council, would reimburse the Project
developer (through new property tax revenue) the higher than normal costs associated with
undergrounding overhead electric power lines and telecommunication services located along the
Middle Street side of the Project.

This TIF District is being proposed for a S-year term and allocating:

Developer and City Percentages of New Property Tax Revenue

Years Developer City Genl Fund City TIF Project
1 50% 40% 10%
2 50% 50%
3-5 45%

Totzal $1,149,346 1,252,105 $47,050

See attached spreadsheet showing the estimated new taxes to both Developer and City.
V. PUBLIC BENEFITS, STAFF ANALYSIS AND RECOMMENDATION

City staff has determined that the applicant’s request for TIF financial assistance is consistent with existing
City TIF Policy (and proposed revisions) due to “ a need to offset public infrastructure or other regulated
infrastructure costs unique to the site”. Based upon this determination, City staff recommends the HCDC
forward the TIF application to the City Council for approval of the district and TIF credit enhancement
agreement with the Developer to offset the cost of undergrounding electric power lines and
telecommunication services to support this Project and beautify the India Street neighborhood.

Additionally, City staff proposes the City retaining 10% of the revenue for year one only to fund the cost of
an engineering plan to determine the scope, costs, and to develop a financial plan to address undergrounding
overhead electric and telecommunication services located along India Street,

The City's Green Building Code (GBC) requires projects receiving greater than $200,000 of TIF

financial assistance to demonstrate energy performance optimization standards above the State
Energy Code as follows:
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- 3% improvement for new construction;
- 25% improvement for existing buildings; and,
- 2% for historic buildings.

The Developer has indicated that it will seek a waiver from the GBC, but it will seek LEED
certification for this project.
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L. Introduction

In February 2010, Mark Woglom and Greg Kirsch (“Developer”) purchased the 1.75-
acre former Jordan's Meats Site, consisting of nearly all the city block between Franklin,
Fore, India and Middle Streets. . The Developer then demolished and recycled the
existing meat processing plant -- made more difficult and costly by the fire that occurred
in May 2010. The Developer implemented a Voluntary Remediation Action Plan to
deal with petroleum residues from the Jordan's truck fleet, followed by obtaining
permits to design and construct a 94,000 sf. mixed use project consmtmg of the 122-
room Hampton Inn, the Sebago Brewing Company restaurant, -I%—r; 1e51dentlal
condominium units. The abandoned meat factory had been ang-man's land dividing the

ila, enjoyed strong growth
) Portland's wide variety of

This first phase of development used only
leaving 1.09 acres of land remammg tob
remaining land through thi

separahon from Hampshlre Street to Fore
ynd utilities in the Franklin-Fore-Middle area, and

The Developer, through Fore India Middle, LLC, is now ready for Phase II
redevelopment of the remaining 1.09 acres and due to the scope of public improvements
expected to be required, is requesting City assistance through this TIF application to
cover the cost of underground overhead electric power lines and telecommunication
services along Middle Street.

Phase II calls for a five-story 180,000 sf. mixed-use project consisting consisting of
12,600 sf. of retail space on Middle Street, 9,900 sf. of retail space on Fore Street, three
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levels of office space comprising 66,000 sf. on Middle Street, and 18 residential
condominium units along Fore Street and India Street. In addition, there will be two
“internal” parking garages behind the retail spaces (not visible from the street), one
garage at the Fore Street level, and another garage one story above at the Middle Street
Level. The Developer expects to have an urban grocery on Middle Street with a variety of
produce, meats, food and household items, with an emphasis on natural, organic and
heaithy items. The other retail users and the office users have not been identified yet.

The building will utilize a variety of different facade materials, textures, and dimensions
to create the visual appearance of several connected buildings, typi
the Old Port.

Middle Street and India Street are riddled with power pol
telecommunications lines. These transmission lines feesi web of s
across the streets (o serve buﬂdmgs on the opposite side:. The Deve

relatively stralghtforward with initial indications are{h
$850 000 to put utllltles underground and reconnect the't

eet lights, pedestrian
onable estimate of the

major circuits are tied together at a
treets. Furthermore, it is not possible to
dia Street side of the project; it will be necessary to
hatwill affect other properties and will require

tion To remove the poles on the India Street side of the
$1,250,000 to $1,750,000. It will make sense to determine
that work should be expanded to clean up more of India Street,
which would be flective to do simultaneously. The Project Developer is not
requesting TIF financial assistance to address undergrounding overhead electric and
telecommunication services along India Street.

whether the Sc‘op

To make the project feasible, public assistance is being requested through this TIF
application for public infrastructure described immediately above. The Developer will
ask the Planning Board to approve the Phase 11 redevelopment with the Middle Street
utility poles to be removed (subject to obtaining TIF assistance for the Middle Street
component of the work described above) and with the India Street utility poles to remain
in place. Without this assistance, the Developer will ask the Planning Board to approve
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the project with all the utility poles (i.e, Middle and India Street poles) remaining in place
-which can be done in compliance with codes and ordinances.

It is estimated that the project will create new assessed value of $25 million, generating
an estimated annual incremental tax revenue of over $450,000. A Credit Enhancement
Agreement for a five (5) year term at 50% for years 1 and 2 and 45% for years 3 to 5 is
sufficient to fund the Middle Street component of the infrastructure investment over five
years.

B Development Program - City

The City is proposing to capture 10% of year 1 property taxsproceeds to fund an

India Street corridor.

C. The Development District Property

shown in the attached map (Attachmes
Chart/Block/Lot number as: 29-1.-3,

1. Uses of Private Pr perty

Subject to thé approval of the City Council, the City will consider entering into a
credit enhancement agreement in this TIF Development Program.

2. Environmental Controls

The Development Program proposes improvements that will comply with all
federal, state and local rules and regulations and applicable land use requirements.
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3. Plan of Operation

During the life of this TIF District, the City of Portland, City Council, or their
designee, will be responsible for the administration of the Districts.

HI. Development Program Physical Description

A, Total acreage of the municipality: 12,386 (taxable acres)

B. Total acreage of this TIF District: 1.218 acres

C. Percent of line B of line A (line B divided by line A (;)t e;geed 2%): .01%
D.

E.

F. Not less than 25%, by area, of the real pro
meet at least one of the following criteria:

Costs and Sources of Revenues

This TIF District comprises an area of approximately 1,218 acres of taxable real and
personal property with an original assessed value of $1,188,900 as of March 31,
2012. The development within the TIF District is estimated to add an additional $25
Million of new assessed value to the City over the 5 years.

The Development Program provides for the new tax revenues generated by the
increase in assessed value of the TIF District to be captured and designated as TIF
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Revenues. The City will apply the portion of retained revenues to the economic
development activities described in the Development Program.

The City of Portland reserves the right to amend this Financial Plan, subject to DECD
approval.

Attachment 3 details the projections and proposed TIF revenue allocation based upon
the anticipated assessed value increases within the TIF District.

Attachment 3 _is a projection based upon best available information and is included
for demonstration purposes only. No assurances are provided
reflected therein.

B. Development Program Account

Cost Account will be adjusted based upon the applicable
:d and the actual annual assessed value within the Districts.

V. TIF Distriets Eipancial Data
A. Total 2011 value of equalized property in the municipality: $7,659,250,000.

B. Original assessed value of all properties in all existing and proposed Original TIF
districts:

Existing $75,461,590
Proposed $1,188,900
Total $76,650,490
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Line B divided by line A =1.0 % (cannot exceed 5%).

C. Estimate of increased assessed value by year after implementation of the
Development Program: See Attachment 3

D. Percentage of increased assessed value to be applied to the Development Program
fund: See Attachment 3

E. Estimated annual tax increment; $239,279(Average)

F., Total average annual value of Development Progra: : $2§9,279 (Average)

G.

H.
pledge of the City’s full faith and credit. The:Gity’s partlclpation in’this
Development Program is voluntary and notw1t' ing any approvals from the
appropriate state entity, can re i

. Statement of impact of TIF on taxing j
Attachment 4.

VI

A.

VIL

A

The City of Portland did give proper Notice of Public Hearmg in accordance with the
requirements of 30-A M.R.S.A. §5226. The notice was published on in
a newspaper of general circulation (see Attachment 5).

B. Public Hearing

A Public Hearing at which the proposed designation of this TIF District as a
municipal development tax increment financing district and the proposed adoption of
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the Development Program was held on in the Portland City Council
Chambers. A copy of the minutes of that meeting is included as Attachment 6.

Authorizing Votes

An attested copy of the resolution of the Portland City Council designating the TIF
District as a municipal development tax increment financing district and adopting the
Development Program is included as Attachment 7.
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CREDIT ENHANCEMENT AGREEMENT
by and between

CITY OF PORTLAND, MAINE
And

FORE INDIA MIDDLE, LLC

Dated as of
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THIS CREDIT ENHANCEMENT AGREEMENT dated as of
2012, by and between the City of Portland, Maine (the "City"), a municipal body corporate and
politic and a political subdivision of the State of Maine, a corporation duly organized and
existing under the laws of the State of Maine, with a place of business in Portland, Maine, and
Fore India Middle, LL.C (the "Developer"), a Maine limited liability corporation, having an
office at 11 Corporate Drive, Belmont, NH 03220,

WITNESSETH THAT

WHEREAS, the City designated the Fore India Middle St Munféipal Development
District and Tax Increment Financing District (the “District™)

30-A of the Maine Revised Statutes as amended, by actlon

ARTICLE 1
DEFINITIONS

Section 1.1, Definitions.

The terms defined in this Article I shall, for all purposes of this Agreement, have the meanings
herein specified, unless the context clearly requires otherwise. All other capitalized terms not
otherwise defined herein shall have the meaning given such terms in the Development Program.

"Account” shall mean the Developer TIF Account, also known as the Fore India Middle Street
Program Account.

"Act" means Chapter 206 of Title 30-A of the Maine Revised Statutes, as amended.

Page 4 of 15



"Agreement" shall mean this Credit Enhancement Agreement dated as of the date set forth above
between the City and the Developer, as such may be amended by the parties from time to time.

"Captured Assessed Value" means the percentage of Increased Assessed Value retained in the
District in each year during the term of the District as specified in Section 3.1 below.

"City” shall have the meaning given such term in the recitals hereto.

"Current Assessed Value" means the then current assessed value of the Property located within
the District to be determined by the City’s Assessor as of April 1 of each.year that this
Agreement remains in effect. :

"Developer TIF Account” means the account described i
Development Program and established and maintained.p
and Article I hereof. ’

"Developer Tax Increment Revenues" means in each yei
of money equal to the Retained Tax Increment Revenue
Section 3.1 hereof.

"Project" means the Phase Il mixed use development at 209 Fore Street into approximately a
five-story 180,000 sf, fnixed use project consisting of 12,500 sf. of retail space on Middie Street,
9,500 sf. of retail space on Fore Street, three levels of office space comprising 64,000 sf. on
Middle Street, and 18 residential condominium units along Fore Street and India Street. In
addition, there will be two "internal" parking garages behind the retail spaces (not visible from
the street), onc garage at the Fore Street level, and another garage one story above at the Middle
Street Level, The Developer expects to have an urban grocery on Middle Street with a variety of
produce, meats, food and household items, with an emphasis on natural, organic and healthy
items. The other retail users and the office users have not been identified yet. Project also to
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include infrastructure improvements such as putting utilities underground, sidewalks, street trees,
street lights, pedestrian improvements, and traffic improvements.

"Project Cost Account” means the account in the Development Program Fund described in
Section IT of the Development Program and established and maintained pursuant to the
Development Program and Axrticle 11 hereof,

"Project Costs" means all costs incurred by the Developer on the Project within the meaning set
forth in 30-A M.R.S.A. §5222(14), as amended.

"Property" means the Project, together with the land and all real property irr;i)rovements located

in the Fore India Middle Street District and taxable by the City

or assessed
ut excluding any

"Qualified Investments" shall mean any and all securities
mummpahtles may 1nvest their funds under apphcable Ma1

b. -a particular gender mean and include correlative words of every other
gender and words 1mport1ng the singular number mean and include the plural number and vice
versa,

c. Words importing persons mean and include firms, associations, partnerships (including
limited partnerships), trusts, corporations and other legal entities, including public or
governmental bodies, as well as any natural persons,

d. Any heeidings preceding the texts of the several Articles and Sections of this Agreement,
and any table of contents or marginal notes appended to copies hereof, shall be solely for
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convenience of reference and shall not constitute a part of this Agreement, nor shall they affect
its meaning, construction or effect.

e. All notices to be given hereunder shall be given in writing and, unless a certain number
of days is specified, within a reasonable time.

ARTICLE II .
DEVELOPMENT PROGRAM FUND AND FUNDING REQUIREMENTS

Section 2.1, Creation of Development Program Fund.

ccount” pursuant

resulting from investment of monies on d'
the Account contemporaneously with paymig

Scction 2.3. Use of Monies in Account,

Monies deposited in
payment obligation d

Section 2.

Any monies in the’
determined by the City, T
provided such monies afe at all times invested in Qualified Investments. As and when any
amounts thus invested may be needed for disbursements, the City shall cause a sufficient amount
of such investments to be sold or otherwise converted into cash to the credit of such account. The
City shall have the sole and exclusive right to designate the investments to be sold and to
otherwise direct the sale or conversion to cash of investments made with monies in the Account.

Section 2.6. Tax Pavments.

The Developer shall pay or cause to be paid when due all Property Taxes assessed by the City
unless contested by the Developer by appropriate proceedings pursuant to Maine law. No
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payments shall be made by the City under this Agreement at any time any such taxes or amounts
are due and unpaid.

ARTICLE III
PAYMENT OBLIGATIONS

Section 3.1. Captured Assessed Value; Retained Tax Increfnent.

During the term of the Development Program, the City shall annually retain the percentage of
Increased Assessed Value indicated on Exhibit C attached hereto as Captured Assessed Value.
The Property Taxes paid with respect to the Captured Assessed Valu hall*be retained as
Retained Tax Increment Revenue. All (100%) of the Retained Tax Increment Revenue shall be
deposited when received by the City into the Developer TIF A he Developer Tax
Increment Revenue, in accordance with the provisions of ! on Agreement and the
priorities established by 30-A ML.R.S.A. § 5227(3)(B), starting with taxes ssed for the City's
2013-2014 fiscal year, based on the April 1, 2013 Cu Assessed Value and continuing for
each of the next 5 years, ending with taxes assess the Cityis 2018-2019 fisca
on the April 1, 2011 Current Assessed Value. ~

Section 3.2. Completion of Development Program.

Prior to receiving the first payme
evidence reasonably satisfactory to the C
accordance with State law. Reasonably satish
closed on the financing for the Project.

maintain an action to" ically enforce the City's obligations hereunder, including without
limitation, the City's obligation establish and maintain the Account and to deposit Developer Tax

Increment Revenues to the Account and its obligation to make required payment to the
Developer,

Section 3.5, Manner of Payments,

a. The payments provided for in this Article Il shall be paid in immediately available
funds in the manner provided hereinabove for its own use and benefit. Notwithstanding the
above, no payments shall be made unless used to satisfy debt service on indebtedness incuired to
finance qualified "Project Costs" as that term is defined under Chapter 206 of Title 30-A of the
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Maine Revised Statutes and as described as part of the Project in the Development Program or
used to pay directly, or to reimburse the Developer for payment of such Project Costs.

b. The City shall make required payments in response to requests for annual payment
submitted by the Developer setting forth the amount of the payment and containing a
certification in the form attached hereto as Exhibit B.

Section 3.6. Obligations Unconditional.

tions of the City to make

hereof shall be absolute

ment or counterclaim
e City reserves the

Except as otherwise expressly provided in this Agreement, the o
the payments described in this Agreement in accordance with the:

i adopted in connection I
alid. In suth event, the te

neither party shall have any obligations or liability hereuii
or in respect of any of the transactions contemplated there shall be left in whatever
positions, financial or otherwise, they ma ingtion.

Section 3.7. Limited Obligation.

The City's obligations of:
solely from Retained. Tax
this Agreement. The Cits
obligation on the part of

this Agreeme

ARTICLE 1V
LEDGE AND SECURITY INTEREST

Section 4.1, Pledge of Developer TIF Aceount.

In consideration of this Agreement and other valuable consideration and for the purpose of
securing the City's payment of the amounts provided for hereunder, according to the terms and
conditions contained herein, and in order to secure the performance and observance of all of the
City's covenants and agreements contained herein, the City does hereby grant a security interest
in and pledge to the Developer the Developer TIF Account and all sums of money and other
securities and investments therein,
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Section 4.2. Further Instruments.

The parties hereto shall, from time to time execute and deliver such further instruments and take
such further action as may be reasonable and as may be required to carry out the provisions of
this Agreement, provided, however that no such instruments or agreements shall pledge the
credit of the City.

Section 4.3. Liens.

Except as permitted hereunder, the City shall not sell, lease, pledge, assign or otherwise dispose,
encumber or hypothecate any interest in the Account and will promptly pay or cause to be
discharged or make adequate provision to discharge any lien, chargé or encimbrance on any part
thereof not permitted hereby.

Section 4.4, Access to Books and Records.

All books, records and documents in the possession, f
District, the Development Program, this Agreemeg;
deposit or required to be deposited into the Account
inspection by the Developer, its agents and employees.

DEFAULT

Section 5.1. Events of Default

n paragraph (a) and (b) above, any failure by the City or the
f{orm in all material respects any respective covenant, condition,
agreement or provist ined herein on the part of the City or the Developer respectively to
be observed or perfo including any failure of the Developer to use payments made under
this Agreement as required in Section 3.6 of this Agreement, which failure is not cured within
thirty (30) days following written notice thereof; provided, however, that this subsection {(c) shall
not be construed to include the Developer's failure to pay Property Taxes on the Property in the
209 Fore Street District for any reason as an Event of Default hereunder; and

d. If a decree or order of a court or agency or supervisory authority having jurisdiction in
the premises shall appoint a conservator or receiver or liquidator for the City, or if any

insolvency, readjustment of debt, marshaling of assets and liabilities or similar proceedings for
the winding up or liquidation of the City's affairs shall have been entered against the City or if
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the City shall have consented to the appointment of a conservator or receiver or liquidator in any
such proceedings of or relating to the City or of or relating to all or substantially all of its
property, including without limitation the filing of a voluntary petition in bankruptcy by the City
or the failure by the City to have a petition in bankruptcy dismissed within a period of 90
consecutive days following its filing or in the event an order for release has been entered under

the Bankruptcy Code with respect to the City.

Section 5.2, Remedies on Default,

occurred and be
wing remedial steps:

Whenever any Event of Default referred to in Section 5.1 hereof shall h
continuing, the non-defaulting party may take any one or more of the

quity as may appear
me due, to

a. The non-defaulting party may take whatever action atJaw
necessary or desirable to collect any amount then due and thereafter to

Agreement,

Section 5.3, Remedies Cumulative.

Section 5.4. Enforcement Rights.

The City and the Developer agree that each party hereto shall have the right to initiate a legal
proceeding to enforce-the specific performance of this Agreement, it being understood and
agreed that this Agreement is a material inducement to the Developer continuing its pursuit of
the Project. The parties agree that in the event of any dispute or disagreement hereunder the
Developer and the City shall continue to make payment of all amounts due hereunder in the
manner and at the times specified herein until final resolution of such dispute, whether by mutual
agreement or final decision of a court, arbitrator or other dispute resolution mechanism.
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ARTICLE VI
EFFECTIVE DATE, TERM AND TERMINATION

Section 6.1. Effective Date and Term.

This Agreement shall become effective upon its execution and delivery by the parties hereto and
shall remain in full force from the date hereof and shall expire on the later of the end of the 2018-
2019 fiscal year of the City or upon the performance of all obligations on the part of the City and
the Developer hereunder, including without limitation payment of all amounts to be paid to
Developer.

Section 6.2, Cancellation and Expiration of Term.

At the termination or other expiration of this Agreement istaccordance with-the prowsmns of this
Agreement, the City and the Developer shall each exegis
or cause to be taken such actions as may be neces

Agreement.

ARTICLE VII ASSIGN:

Section 7.1, Assignment.

Except as provided in Section 8.1, this Ag
hereunder may not be assigned or transferre

inure to the benefit of uccessors and assigns thereof from time to time and any entity,
officer, board, commission, agency or instrumentality to whom or to which any power or duty of
such party shall be transferred.

Section 8.2. Parties in Interest.

Except as herein otherwise specifically provided, nothing in this Agreement expressed or implied
is intended or shall be construed to confer upon any person, firm or corporation other than the
City and the Developer any right, remedy or claim under or by reason of this Agreement, it being
intended that this Agreement shall be for the sole and exclusive benefit of the City and the
Developer; provided, however, that if the payment obligations of the City hereunder are held by
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a final and binding proceeding to be illegal or invalid, this Agreement shall terminate. In such
event all obligations of the parties shall terminate, and no party shall have any further liability o
the other hereunder.

Section 8.3. Severability.

Except as otherwise provided herein, in case any one or more of the provisions of this
Agreement shall, for any reason, be held to be illegal or invalid, such illegality or invalidity shall
not affect any other provision of this Agreement and this Agreement shall be construed and
enforced as if such illegal or invalid provision had not been contained

Section 8.4. No Personal Liability.
(a)

No covenant, stipulation, obligation or agre

ted or
1v1duai capacrsy

employee of the City shall be liable personally with 1
any personal liability or accountability by reason hereof.

Developer shall be liable
liability or accountabilif;

The laws of the |
in all respects.

Section 8.7. Notice

All notices, certificates, requests, requisitions or other communications by the City or the
Developer pursuant to this Agreement shall be in writing and shall be sufficiently given and shall
be deemed given when mailed by first class mail, postage prepaid, or, for any notice of an Event
of Default, by registered or certified mail, return receipt requested, addressed as follows:
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If to the City:

Corporation Counsel's Office
City of Portland

389 Congress Street
Portland, ME 04101

If to the Developer:

Gregory Kirsch

209 Fore Street LLC

c/o Opechee Construction Corporation
11 Corporate Drive

Belmont, NH 03220

sent hereunder.
Section 8.8. Amendments,

Neither this Agreement nor the Developm
written consent of all of the parties hereto,

ith the provféwns of 30-A M. R S.AL 85211 et

construed to be a "net agreement," and the City shall pay
all payments required hereunder, free of any deductions,

This Agreement complgtely and fully supersedes all other prior or contemporaneous
understandings or agréements, both written and oral, between the City and the Developer relating
to the specific subject matter of this Agreement and the transactions contemplated hereby.

Section 8.11. Project Responsibility,

The parties hereto agree, and the City hereby acknowledges that the Developer shall have no
obligation to go forward with the Project referred to herein or in the Development Program. Such
Project is subject to final approval by the Developer.
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Section 8.12. Indemnification.

a. The Developer agrees to defend, indemnify and hold harmless the City, its officers,
agents and employees from any and all claims and expenses, including its attorney fees, arising
out of or associated with the City's approval of the 209 Fore Street Sub-District and its
preparation of and participation in this Agreement, including expenses arising from any default
hereunder by the Company but excluding any such claims or expenses as may relate to actions or
proceedings resulting from a default hereunder by the City. This indemnification obligation shall
survive termination of this Agreement or a finding that this Agreement is void or invalid.

veloper, its officers,
its attorney fees, arising

b. The City agrees to defend, indemnify and hold harmiess the/]
agents and employees from any and all claims and expenses, in
out of or associated with any default hereunder by the City.
survive termination of this Agreement or a finding that this.

Section 8.13. Waiver of Recapture,

In order to induce Developer to construct the Project, inthe
Agreement the Development P10g1am or designation of

Foré Street District is found or
S l%e City hereunder are held

contrary to law or improper by a Court ox}f
irrevocably waives its rights to reclaim, recz
the Developer or any assignee pursuant to t

IN WITNESS WHERE
executed in their respe

ity an the Developer have caused this Agreement to
e names and attested by the duly authorized officers or

CITY OF PORTLAND, MAINE

By:
Mark H. Rees
Its City Manager
WITNESS FORE INDIA MIDDLE LLC
By:
Gregory Kirsch
Its Principal
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