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CITY OF PORTLAND, MAINE
CIEY COUNCEHL AGENDA REQEJES‘K‘ FORM
Sonia Bean, Senior Administrative Assistant
sarah Hopkins, Development Review Services Manager
March 7, 2006

Agenda Request Re:  Rezoning of 137 Newbury Street
Sponsored by: Planning Board

Counctl Meeting at which action iz requested:

1% Reading: March 22, 2005
Final Action: April 3, 2006

Submission Deadlines:

T electronic copy of packet due 2 weeks prior to Council meeting date for the agenda
meeting
5 hard copies due the Thursday before the Council meeting

Can action be taken at a later date? x YES  NO

L

SUMMARY OF ISSUE

The Plamning Board is forwarding a recommendation for the rezoning of property located at 137
Newbury Street. The property is cwned by Luke McFadyen and is ourrently subject to a
conditional zone. The applicant’s intent is to have the property subject to less restriction on use.

The Plapning Board recommends a rezoning to the B-1b zone, given the surrcundinsg uses.
REASON FOR SUBMISSION

The rezoning will allow the first floor of the building to be used for B1 uses while
maintaining the upper floors for residential use.

INTENDED RESULT

See above,

FINANCIAL IMPACT

None.

STAFF ANALYSIS & RECOMMENDATION

The Planning Board voied unanimousty to recommend the rezoping to City Council.

Index of Supplemental Material

Planning Report #04-06B
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ING REPORT # 04-06B

ZONING AMENDMENT
L2 CONBDITIONAL Z20NE TO B1-B ZONE
INDEA STREET BETWEEN NEWBURY AND FEDERAL
LUKE MACFADYEN, APPEICANT

Submitted to:
Portland City Council
March 7, 2006

Submitted by
Portland Planning Board



The Planning Board is forwarding a recommendation for the rezoning of property located
at 137 Newbury Street. The property is owned by Luke McFadyen and is currently
subject to a conditional zone. The applicant’s intent is to have the property subject io [ese
restriction on use.

The Planning Board recommends a rezoning to the B-1b zone, given the surrounding
uses,

Current &2 Contréét £one
Yicinity 137 Mewbury Street
Proposed Bib Fone

eang BipY)

/ —

Gity of Portland .
Proposed Rezone - Contract Zone te B1b b
Wicinity of india and Mewbuty Streets

I. Project Summary

Applicant: Luke Macfadyen
15 Howard Street
Portland, ME 04101
Location: 1377 Newbury Strect
Current Zoning: Conditional B1 Zone €2

Proposed Zoning: Blb Zone



ik Project Background and Description

On January 3, 1990, the property at 137 Newbury Street was conditionally rezoned from
6 1o a Conditional Bl Zone (C2). The intent of the rezoning, as expressed ina
December 5, 1989 memo from a then Assistant City Manager to the City Manager, was
to, *...matntain the residential uses on the upper floors of the building while allowing
business uses on the first floor”.

The range of business uses allowed was limited first floor retail by the conditions of the
rezone as follows (fom Conditional Zone C2, Attachment C):

e The first floor uscs shall be limited to retail uses.
e The first floor shall have no more than two (2) retail uses,

While zoning in the area has undergone some changes since 1990, the subject site (Zone
C2) is still situated in what otherwise continues t¢ be an R6 zone. The B2b zone covers
the opposite side of India Street {Attachment H).

The applicant has indicated that the first floor use resirictions of C2 have made it difficult
for him io keep first floor tenant spaces occupied. The applicant cites turning away
potential fenants due to zoning determinations against their desired use.

Eii. Planning Board Piscussion

Planning Board members discussed their preference to remove the conditional zoning for
the site, and rezone the property as a B-1b zone. The Planning Board also considered
rezoning the length of India Street, between Newbury and Federal as a B-1b zone for
discussion purposes, but during the public hearing, voted against the larger area.

IV.  Pelicy Considerations/Consistency with the Comprehensive Plan

The India Street corridor is rapidly changing as shown in the Eastern Waterfront Master
Plan and recent development projects. The introduction of a mixed-use hotel,
condominium, retail complex two blocks south of the parcel attests to the changing nature
of the area, as does the proposed Village redevelopment and Longfellow mixed-use
project to the east.

The original conditional rczon_irﬁg of the property was approved when the B-1b zone did
not yet exist. In fact, a number of similar conditional rezonings in the India Street
neighborhood prompied the adoption of the B-1b zone.



As stated 1n the purpose statement of the B-1b zone:

The purpose of the B-1b neighborhood business zone is fo provide appropriate
opportunities for the establishment of smallscale ground floor commercial uses in
existing buildings, serving a local market, while preserving residential uses and
character above the ground floor of structures. Building additions ore
encouraged but viof reguired to meet the maximum serbacks of 14-165(c)(3).

Suitable locations for this zone may include street intersections, arterial streefs,
and sites with existing or traditional neighborhood vetail omd service uses.

Also, as stated in the permitted use section, the zone maintains the requirement for npper
story residential uses, while allowing business and personal uses on the ground floor.
Moreover, the B-1b zone allows residential uses on the ground floor, as well.

Such a concept of requiring residential uses above business uses along transportation
corridors is recomimended by the Housing Plan and Transportation Plan sections of the
City’s Comprehensive Plan.

V. Planning Board Recommendation

The Plaxmiﬂg Board voted unanimously to recommend a rezoning to the B-1b zone to the
City Council for the property located at 137 Newbury Street.

VI. Motions for the City Council to Consider

On the basis of plans and materials submitted by the applicant and included in Planning
Report #34-068B, the City Council finds the rezoning of 137 Newbury Street to be
[consistent/inconsistent| with the City’s Comprehensive Plan and therefore adopts the
zoning amendment.

Attachmenis
A, Application
B. Property Deed
C. Conditional B1 Rezone C2
I 1989 Council Agenda Request
E. Planning Board Report #84-89, December 1989
F. Site Photo
G. B1b Zoning Text
H. Zoning Map



City of Portland, Maine )
Department of Planning and Development .-

Zone Change Application

Application ID: 863 Application Date: __10/03/2005 CBL: 028 JOI5001 Property Location: 137 Newbury St

z—‘@.ppﬁiéani Information:
Macfadven Luke

Froperty Owner:
Macfadven Lake

Mame

Mame
15 Howard 5t

Business Name

Add_ress
Portland, ME 04101

15 Howard St
Addeess ’

Portland, ME 04101

City, State and Zig
207-871-1075

City, State and Zip

Telephone Hax

Applicant's Right, Title or Interest in Subject Property:

Current Zoning Desigoation: €2

" Existing Use of Property:

4 condominiums, 2 retail {1st floor} and 2 residential
{Znd and 31d floors).

Proposed Use of Property:

Broaden allowable retail uses for the too retail nnits.

Telephone Fax

Amendment A ¥ Bib

Amendment B [

Ameudmen_t c

Section 14:

Requesiad:

Planning Approval

RECOMMENDATION DATE:

APPROVAL DATE:

REVIEW TYPE: Committee Review

ENACTMENT DATE:
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APPLICATION FOR ZONING AMENDMENT
City of Portland, Maine
Department of Planning and Development
Portland Planning Beard

Applicant Information: 2, Subject Property: . Nf{f—@ 4

Lube 4. MacFa (122 Neosaey 5‘?%‘?23@

Name Address ¢

[T How ned C BeHe d AE

-?%;ﬁfgfﬁim‘é’ éﬁﬁgi 5>Eig%mwij§iw éBigm
g ? { '; X ,_:} gﬁ, Agsessor's Referf_znce (Chart-Block-Lot)
=10+

Phone = - Fax

Pfoperty Owner:; . Applicant Other

Name

ﬁ(&a@{

Address

Phone ) Fax

Right, Title, or Interest: Please identify the status of the applicant's right, tifle, or interest in the subject property:

a

L4

Provide documentary evidence, attached to this application, of applicant's right, title, or interest in the sabject
property. “{For example, a deed, option or contract to purchase or lease the subject property.)

Vicinity Map: Atach a map showing the subject parcel and abutting parcels, labeled as to ownership and/or
curent use. (Applicant may utilize the City Zoning Map or Parcel Map as a source.)
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Existing Use:
Describe the existing use of the subject property:

L”{ ﬁ@m({,@m i"%\j‘{&‘ﬁﬂ S

2. ekl (45% Foor) |

27 ?Z@Q@&‘}xﬁ (749 R 4§:‘aaa%\}

§
} i N f‘
Current Zoning Designation(s): {,@N i! ﬁ O pd ‘%f{a & Ao

Proposed Use of Property: Please describe the propased use of the subject property. ¥f construction or
development is proposed, please describe any changes to the physical condition of the property.

Broaden _sllondsle 2etadl wees Fez e e
42(;‘)(-’;}‘1\ : {sml‘iﬁ

Sketch Plan:- On a separate sheet please provide a sketch plan of the property, showing existing and

proposed improvements, including such features as buildings, parking, driveways, walkways, landscape and
property boundaries. ‘This may be a professionally driwn plan, or a carefully drawn plan, to scale, by the applicant.
(Scale to suit, range from 1"=10" to 1"=100") :

Proposed Zoning: Please check all that apply:

A, /Zomg Map Amendment, from C 5 ! to g { E

B. Zoning Text Amendment to Section 4
For Zoning Text Amendment, attach on a separate sheet the exact langnage being proposed, mcluding
existing relevant text, in which lan guage to be deleted is depicted as crossed out (example), and language
to be added is depicted with underline (example). '

C. Conditional or Contract Zone

A conditional or contract rezoning may be requested by an applicant in cases where limitations, conditions,
or special assurances related to the physical deyelopment and operation of the property are needed to
ensure that the rezoning and subsequent development are consistent with the comprehensive plan and
compatible with the surrourding neighbarhood. (Please refer to Division 1.5 , Sections 14-60 to 62)

20of3
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Application Fee: An Application Fee must be subisitted by check payable to the City of Portland in accordance
with Secticn 14-54 of the Municipal Code (see below). The applicant also agrees to-pay all costs of publication (or
advertising) of the Workshop and Public Hearfng Nofices as required for this application. Such smount will be
bilied to the applicant following the appearance of the advertisernent,

— . Feefor Service Deposit ($200.00)
(Required for all applications in addition to the applicable application fee listed below)

onn‘mg Map Amendment $2,000.00

- Zoning Text Amendment $2,000.00
Contract/Conditional Rézoﬁiﬁg
Under 5,000 sq. fi. $1,000.00
5,000 sq. ft. and over $3,000.00
Legal Advertisements percent of total bill )
‘Notices 55 cents each

{receipt of application, workshop and public hearing)

NOCTE: Legal notices placed in the newspaper for the public hearing meeting are required by State Statue and local
ordinance. Applicants will be billed by the Planning Division. '

Signature: The above mformation is frue and accurate to the best of my knowledge.

Qo3 fos” e {///

Date of Fiﬁng p Signature of Applican {/

Further Information:

Please contact the Planning Division for further information regarding the rezoning process. Applicants are
encouraged to make an appointient to discuss their rezoning requests before filing the application.

Applicants are encouraged to include a letter or narfati_ve to accompany the rezoning application which can provide
additional background or context information, and describe the proposed rezoning and reasons for the request in a
manner that best suits the situation. :

In the event of withdrawal of the zoning amendraent application by the applicant in writing prior to the submission
of the advertisement copy to the newspaper to announce the public hearing, a refund of two-thirds of the amount of
the zone change fee will be made to the applicant by the City of Portland.
Portland Plarning Board
Portland, Maine

Effective: Fuly 6,.1998

3of3
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EXHIBIT A b

A sertain fot er parced of lrod vith i Bubldings therren, stiuzed op e westerdy comser of dndls rnd Neabury Streets in i

Fortand, County af Cemberlaiy and State nffx{ziw:. ang B ing numbarad 157 o snld Newbury Siect and 72 on satd India

aitd bounded and deseribed as follows:
Bephmiing af the stone Moaumest at said sesterly comer of Indin ard Nowbiry Sueets; theact ruaning southweseerly by s

Newbuey StieeT, tvrny-tivee (233 fees sadd Foue {4) tnelies 0 2 point in fne with de center of the pariition wall of the fwa d
stanlifur on o promises; tunce needbwestondly throsigh the conter of sohif pratitiee wall sed comtbnudng in the fante dinredd
seventy-twe {72) [evtasd four {4y Inches in ali Lo Lansdd Faemerly o Mary Detery; renes nonbeaerwardly by seid Damary i
prenby=twe 23] Feat gnd ot and wa-half {1,5} dnches to sald Fadly Surecy; thenne southenstwardly by said India Sircet, sevy

(75} feet arid seven {7} inghes 20 the poist of buginwing.
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WARRANTY DEED
KO ALL MEN BY THEFE PRESENTS
L, Miniroing end ADert J Acciv of 137 Newbury 5., County

MacFadver of 19 Mowasd Bi., Possland, Sour

THAT, Swawel T, Minerolie 4nd Rebert &
vthe lend iy Prssland, Conaty of Cumberland,

Cuobastand ; Stzte of Maing for sensideration paid, gianteta ke
Cumbecland , Svare of Mador, with WARRANTY COVENANTS

Miatog, desertbed s folloag
See Exhibit A attached boreto sod miads 4 past heregf

N WITHNESE WHEREOR, § hove boreanie st fivy Jranid this $7vh day of Decenber, 1996,

sélﬂﬁngQ%?Q:”“ | ;gizfaﬁyakwfﬁ
antuel T, Minervine

Iiqeds
| > T o, p

Roleet M. Miperving

(Ll Dt o5

Albest J. Aveli”
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ESTATE
el

MANER

STATE OF Maine
CQUMTY OF Cummsherfund
sppsased before me the above-tamed Samuef T, Mincrvi

O this 17th day of Deceraber, 18948 s pessonilly
Roberr M, Minerviao and Afbert |, Avrto |, and scksiowlediged :s:(rﬁ;jg %bc Wﬁné deed,

searsPblic/ At bfer 5 Lyar )
Uj;z&hh' fe g%m"‘“ﬁﬁ'ﬁ i

Ly Commiation Expires




k!
PA VA

artland, Maie (00007 200 /i58

| IM THE CITY COUNCIL

EMENDMENT TO ZONING MaD
RE: CONDITIONAL B-1 RESONING
137 NEWBURY SIRERT

BE IT CRDAINED BY THE CITY COUNCIL OF THE CITY OF PORTLAND, MATINE
IN CITY COURCYL ASSEMBLED AS FOLLOWS : :

That the Zoning Map of the City of Portland, dated March
1858, as amended and on file in the Department of Planning and
Urban bevelopment, and incorporated by reference intoc the Zoning
Ordinance by $14~492, be and hereby is amended by adopting the map
“change amendment shown on Attachment 1.

Said rezoning shall be subjéct toe the following conditicons:

1. The second and third floors shall be'znaihtaihed, as
residential useés. : ) :

Z. The first floor uses shall be limited to retail uses.
3, The first floor shall have .no more than two (2} retail
' uses. L

I B The storefront sha¥l: be' on. India Street and the
storefront design shall be compatible with neighboring
properties on India Street.. Stairs te the ‘storefront
shall be reviewed by Planning Staff for compatibility.

5. The 'exterior stairs above the first floor shall be

reviewed for compliance with zoning.

6. The applicant shall- record the approved conditions of
- rezoning in the Cumberland County Registry of Deeds and
shall submit proof. of recording to  the Planning
Authority. L ' " '
7. The signage for the .retail use shall be appropriate for
' a small scale retail uae. : L '

8. HThis-Conditionél rezoning shall remain in effect only
as long as this building exists on this property and
shall not-apply_to'any other structure.- —

_ THe .above statedfrestrictiqﬁsg,prbvisions and cdn&iﬁiahsaare_
~an essential part of the rezoning, shall run w;th'the.subject

- B-1INDNEWBZONING.ZAMD .NLB. 001
12.1.89 T |




premises, shall bDind the owner, 1its successers and assigns, of
said property or any part thereof or interest therein, and any
party in poessession or cccupancy of said property or any part

~ therecf, and shall inure te the bengfit of and be enforcezble by

the City of Portland, by and through its duly -authorized
representatives, : - , -

If any of the regtrictions, provisions, conditions, or
portions thereof set forth herein is for any reason held invalid
or unconstitutional by any Court of competent jurisdiction, such
portion shall be deemed zs a separate, distinct and independent
provision and such determination shall not affect the validity of
the remaining portions hereof.

Except as expressly modified herein, the use and OCouUpaAncy
of the subject premises shall be governed by and comply with the
provisions of the Land Use Code of the City of Portland and any
applicable amendments thereto or replacement thereof., -

~ In the event of a breach of any condition(s}, the developer
shall apply. for a modification fo the concept plan. .  The
Planning Board will attempt fo resolve the issues resulting in
the breach. That resolution may include a recomnendation to the.
City Council that the site be rezoned to R-6.

oy

B~1INDNEWBZONING .AMD .NLE,0OT - -
12.1.8¢9 o - -







CLTY OF PORYLAND, MAINE
MEMORANDTN I

TG:  Wadeen M. Daniels, Assistant to the City Manager .

FROM: Joseph E. Gray, Jr., Ditector of Pianning and-ﬁrban Bevelopment
??

et
P

" DATE: December 5, 1989

BUBJECT: Minervino Conditional Rezening

Please place this item on the next available Council agenda:

The condirional rezoning of 137 Hewbury Street, from E-6 Residemtizl o
B-I Busineus, - -

Rackground

On November 28, 1989 the Portland Planning board voted 7-0 te recommend Lo
the City Council the conditicnal rezoning form R~6 Residential to B-]
Business, of a 3 story building ldcared at 137 Newbury Street. The building
is a duplex, with the applicanrs lor being 1,449 sq. ft. and the building
being 4,026 sq. ftr. The building is shown in a photograph, which is
attachmenr 4 in Plaaning Report #84-89. The preposed storefroni is depicted
in a drawing included as attachment 5, : .

The conditions are. intended to maintzia residenrial uses in the upper floors
of the building while allowing business uses on the firstfflopro The
‘specific econditicons and penalty section is included in- the report,

Attachments

. Councii_Order_amd Mépl
2. Plauning Report #84-89
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© CONDITIONAL REZONING
137 NEWBURY STREET

SAMUEL. MINERVING, APPLICANT

PLANNING BEPORT #B4-8%

Submitted by:

Portland Planning Board

Perrtland, Maine
December 12, 1989

=)
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ineroducrion

Samuel Minervine is vequesting a.conditional rezenlng, from R-8
Residential to B-i Business, for the first fleor of a building located
at 137 Newbury Btreet. The 1,449 sq, fr. lot centains a 4,026 sq. fr.,
3 story, brick building. The building is shown in a phategraph,
included as Attachwment 4., The property owned by the applicant froncs
on India Btreer. A vicinity map and letier from the applicant 4s
incloded as Atcachments 1 and 2.

Fublic notice for this project consisted of legal advertisements in rhe

Guy Ganpett Newspaper, notice to area residents and preperty owners, &
notice posted in the City Clerk’s office, and a placard displayed on

site,

Swmmary of Firpdings

Zgning - R-b Residential

Land Area. . . 1,449 8q. Fr.

Total Square TFootage 4,026 sg. ft.

Number of Stories 3

Land Uses The building is located in & narrow strip of R~

6 Residential, surrounded on 3 sides by
business uses. The recenhly approved 73 Imdia
Street, 18,000 sq., ft. office aud retail is
across India Street.

Planning Board Review

The India Street area has undergone 2 transicion from a predominately

Aesidential area to one dominated by business uses along Indiz Street

with a small residential neighborhood remaining between India and
Franklin Streets. Residential uses along India Street have .gradually
given way to commercial uses. Such uses, élong with the 24 Hour Glub, °
have affected the marketability of residential uses. The Board ‘has
recognized that the-remaiuimg residential uses, especially in the uppear
floors of buildings in the area, are a valuable housing resource. :
Given the failure of residential uses on the ground floor, the best way
of balancing the preservation of rhe residential character, aad

‘allowing for some small scale retail uses which will provide a return

from the propercty, is condirional ‘rezoning. This action -would allow

" for compatability with the Land Development Plan since it retains

dwelling unics, and will allow for repaifs'and improvements te the
bu@%dinge . : . - oo

This project originally came to the Board as a coaventrional zone change
request, from R-6 to B-1. Ar the September 26 workshop, the Board

- expressed their concern with preserving the residential character of

the neighborhood, but also communicated the willingness to review a
conditional rezoning request, Ar‘a subsequent workshop, the Board
examined a list of potential condirions. The conditions are designed
to maintain resideatial uses im the second and third floors while
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ensuring that the retall uses are compatible with the B} zone and the
gurreuading neighborhood. The applicant will be naking some repzirs
and fmprovements to che building, specifically at the proposed
storefront entraace. The improvements here consist of a detailed
entryway withla-p teh and railings. A reduction of a rendering of Ehe
India Street facade of the building is included as Attachment 5. The
conditionsg and pepaitle5 of the r&zog;ng are:

i, The second aéd third floors shall be mainteined as residenrial
uses, .
2. ., The B~l Business zone on the flrst flooz sh&3¢ be limiced to

retail uszes,

3, The first fleor shall have me more than 2 retail uses.,
4, The storefront shall be on India Street and the storefreont de sign

shall be compatible with neighboring properties on India Street.

5. The exterior stairs shall be reviewad by Planning'Staff-for
compatibility with zoning.

6.  The applicant shall recerd the approved conditions of rezoning in
' rhe Cumberland County Registry of Deeds and submit proof of
recordlqg to the Planning &uthorlty

7. The signage for the retail use snall be approprlate for a small
scale retall use, : :

8. This. cowdltloﬁal rezenlng shall remain in effect only sc long as
this building exists on this property and snall act apply to any

other structure

The above stated restrictions, provisions and conditions. are an
essential part of the rezoning, shall run with subject premises, shall
bind the owner, its successors and ‘assigns, of said property or aay
‘part thereof or interest therein, and any party in poscession of
dccupancy of said property or any part therézef, and shall incure to the
benefit of  and be eaforceable by, the City of PortTaﬁd by aad through
its duly authorized represewtatlvesa

1z any'of'the restrictions, provisions, conditichs or portions thereof
set forth herein is for any Teason held invalid or uncoastitutional any
court of competent jurisdictions,. such portiom shall be deemed, as
separate, distinct and independent provision and such daterm*qatloﬂ
shall not affect the validity of remaining portions hereof.

Except as éxpressly modified hereia, the use and cccupancy of the
subject premises shall be goveraned by aand comply with the provisions of
the Land Use Code of the City of Portlaﬂd and any appllcable amendments

' thereto or replacement therecf

In the event of a breach ef aany coadition(s), the developer shall apply
for the modifications-to the approved plan. The Planaing Board will

_attempt to resolve the issues resulting in the breach. That resoluti
may include a recommendation co the 1 ry Council that the site be

rezoaed to R-6.
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- ecourt of competeat jurisdictiocas,

Findings of the Plavuing Board

At the November 28, 1989 public hearing, the Planping Board voted 7~
¢n the following metion with conditions: '

b

'On the basis of plans and materials submitced by the applicant and on

the basis of iuformation contaiued in Planning Report #77-89 relevant
to standards for conditional tezoning, Section 14-60 and/or other

findlngd az fLollows:

That the Planning Board recommends the conditional rezoning of 137
Newbury Street from R~ to B-1 subject to the following condirions:

1. * The second and third floors shall be maintained as rvesidential

useg 5 LT —

2. ' The B~} Business zome on the firsc ficor shall be limited to
refail uses. .

3. ' The first floor shall have no more tham 2 retail uses.

4. + The storefront shall be on India Street and the storefronc design
shall be compatible with neighboring properties on India Street;
and sLairs to the storefront shall be’ compatjbln and reviewed by

-tbe stafi

5. The exterior stairs °hall be reviewed by Planning &taf’ for

compaflblllty w1th zonlqgs

6. ihe'épplicant shall récord~the approved conditions of rezoning in
-the Cumberland County. Registry of Deeds and submit proof . of
recordimg Lo the_Planning Authority, :

7. The 51gqage for the retail use shall be appropriate for a bmali
scale retail use. '

B. This conditional rezoning shall remain in effect enly so loug as

this bullulqg exists on this property aﬂd shall not.apply to any
other structure

The above stated restrictiens, provisions and conditions are an
essential part of the rezoqlﬂg, shall run with subject premises, shall
btiad the owner, its, succeévors and assigns, of said property or ‘any
part thereof or interest therelﬁs and any party in possession of
occupancy of said property or aay part thereof, and shall incure tou the
benefit of and be enforceable by, the Cicy of Portlaqd by and through

its duly authorized representatives. .

If any of the resﬁrictioqs, provisions, conditions or portions thereof
set forth herein is for any TEeason held iavalid or unconstitutional any
such.portlon shall be deemed, =
separate, distinvt aad_independent provision and such'determination
shall non'afféct_the_validity of remaining portions hereof.
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Except as exptess?v modified herein, the use and occupaﬂty cf the
subject premises shall be governed by and comply with .the provisions of
the Land Use Code of the -City of Porrland and any applicable amendments
thereto or replacement thereof, '

"
Ian the event of a breach of any conditisn(s}, the developer shall apply
for the modifications te the approved plen. The Planning Board will
attempt Lo resolve the issues rvesulting,win the breach, That résclution
may include a reccmmerdatlen to the ulty\CGHﬂcﬁl that the site be
rezoaed to R-6. '

Attachmemt%

Vicinicy Map
Applicant”s Letter
Site Plan ' .
Photogtraph 6f Building
Reduction of Rendering
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city of Portland, Maine i Land Use

Code of Grdinances Chapter 14
Ses 14-138 .- Revw. 2-21-01

Losding areas shall be screened and parking areas 11
be gcoreened and landscaped zo as to aveld a laxg

ontinuous expanse of paved ares.

BuRdings and structures shall be zited avelid
chstigcting significant scenic views preGently enjoyed by
neaxb egidents, passersby, and usgfs of the site,

{d}

ent shall be completaly

{e] Stourage of
' vided with screening by a

enclosed wit
fence, wall

commodities and equi
hin buildiogs or pe
Y%or landscapings

(f} The outer peri ¢_ ni&yfields; playlots, and other
active rearaatleﬁ,‘ s eas shall be scoreened, or shall be
located a reasonabl€ distance from any residential use.

{g)y Off- street parking Sh 11 conform to the regquirements of

division 20 of this arti cle, where applicable. Otherwise,
off-streetParking adequate Lo serve projected employee
and visi#or needs shally be provided. Parkihg needs
progec ons provided by, tﬁ‘ appllcant or the planning
depca L

Heo, 14~
AR

shall be sub;ect to the reguirements of &

f gsion 26.5. ‘
{ord. No. 232-81, § 602.7B.7, 11-16-81; oOrd. No. 15-32,

0L

Y

5, 6-15-92)

- Bec.,

DIVISION 9. B-1 AND B-1b NEIGHBORHOOD BUSINESS ZONES*

*Editor's mote--0rd. No. 292-88, adcpted Bpr. 4, 1988, with an effective
date of July i, 1288, repealed §§ 14-161--14-167 of Div. 9, B-~1 Business ¥one, of

- this article and enacted in lieu thereof similar navw provisions as set out in §§ -
14~161--14-167. Formerly, such sections derived from §§ 602.8.A-~502.8.C of the
city's 1968 Code and from Ord. No. 74-72; adopted Mar. §, 1872, and Ord. No.
485-Y4, § 4, adopted Bug. 19, 1974. . -

14-1358



City of Portland, Mains _ Tand Use
Code of Ordinances ‘Chapter 14
Baa L4-16L : . Rev. 2-21-01

Sec, 14-161L. Purpose..
{a} B~1 Weighborhood Business Zone

The purpoze of the #-1 neighborhood business zone is to

provide limited areas for the location of smallscale commercial

establishments intended to serve a local market. As a result, uses
shall be complimentary, guiet and generally do not disturb the

comfort and enjoyment of the adjoining neighborhood environment,
Usez shall be designe&'for the pedestrian scale and will provide
convenient access for nearby residents and workers to walk in to

purchase goods and services. Bulldings and uses shall be designed

with attractive storefronts or similar featurss, with windows and
doors convenient to @ public sidewalk. Building additions axe
encouraged but pnot reguired to meet the maximum setbacks of 14-
165{c}(3}. This zone shall encourage mixed use bulldings such as
commercial first floor with residential uses above or combined
retail/office uses in a multistory structire.

Suitable” ‘locations - for . this "=zone s may Iinclude street
intersections and arterial streets with existing. or proposed
traditional neighberhood retail and service uses.

{B) Bélb Feighborhood Business Zone

The purpose of the B-1b neighbarhood business zone is to
provide appropriate opportunities for the establishment of
smallscale ground floor commercial uses in existing buildings,
serving a local market, while preserving residential uses apd
character above the ground floor of structures. Bullding additicns
are encouraged but not reguired to meet the maximum setbacks of 14~
165¢{c){3}. :

Suitable Jocations Zfor this zonew-may include street’

intersections, arterial streets, and sites with existing or
traditicnal neighborbood retail and service uses.

{Ord. He. 252-88, 4-4-88; ord., Mo, 133-83, § 1, 11-15-93; Oxd. MHo. 94-%%, 11-15-
993 _

- Sec, 14-162. Permitted uses.

{a) The following uses are permitted in the B-1 zone and on
the ground floor level of buildings  in the B-1ib zone. For

14-1%€




City of Poritlsnd, Maine ) ' T Land TUse
Sode of Ordingnces ' Chapter 14

Beo 14-162

Rey. 2~21- -0

permitted uses in the upper stories of buzldlngq in the B-1b zone,
refer to subsection (5) below: in existence op November 15, 1893:

{1} Residential

&,

'Aﬁy'residemtial use permitted in the residential

zone sbutting the lot is permitted. If there is 0
abutting residential zone, any residential use
permitted in  the nearest residential zone to the
lot is permitted. In the case of two (2) or more
abutting residential zones, any residential use
permitted in the most restrictive such zone is
permitted. ' o -

In any structure with commercial usze on the First

floor, multifamily dWPlilngs are §erm1tted abave
the first floor

(2} Business:

.

Professional offices, as deaneﬁ in seatlmn 14 47,
but excluding veterinarians. :

Business services, as defined in section 14- 47, but
excluding beverage container redemptlon centers.

Personal Seerces,_as defined in section 14-27.

Offices of building tradesmen, provided there iz no
exterior storage of building materials.,

Retail establishments, provided such do not include
drive-through sales or services and do not operate
between the hours of eleven (11) p.m. and six (€}
a.m. and do. not accept deliveries or s&ervices
between the hours of ten (10} p.m. to seven (7)
a.m. :

Beverage dealers {(as defined in 32 M.R.S.A. 1862)
provided they meet the following requirements:

1. Maximum total floor area for beverage
container redemptions, including the storage
of spent bEVerage containers, shall he no

Gy



City of Portlamd, Maine
Code of Ordinances

Sea j4-1862

(3%

(4}

{3}

Land Use
Chapter 14
Reayw., Z2~331-~-01

greater -than five hundred £500) sg. It. or ten
{10y percent of the total floor arsa of the
facility, whilchever 1is less;

Z. Beverage container redemption is an accessory
“use to & prinecipal. retail use thabt includes
beverage sales. Local beverage container
redemption centers as defined in 32 M.R.S.A.
1867, as may be amended, are not allowed as a
prlnalpal uge.

3. Steorage of all beverage containers shall be
contained entirely within - the Dbuilding:
providing retail sales.

Ifnstitutional:

a, Church or other place of worship;

b. Municipai offices;

[ Elementary, middle and secondary séhoals;

d. Nursery Schamls and kindergartem: |

&. Clinics ef less than three thousand {3, DOO) gguare
fest of Latal floor space.

Othexry

a. Lo&ging houses;

b. Utility substations,. %s defineﬁ iﬁ section lé«é?,
subject to the standards of article V (site planj};

. Daf care facilitieg or bab?siﬁting services;

d. Accessory uses as provided in section 14“404;

e. Bed and breakfast, subject to the standards of

article V {site plan}.

Uses perm1tted above -the ground fioor ievel of bull&lngs

in the B-1b zone:



} City of Portland, Maioe _ .. Dand Use

Code of Ordinances - CChapher 14

Sec 14-182

aﬁ

“b.

Fev., 2-21-031

any residential use set forth in section i4-162¢a);

Bed and -breakfast, . subje&t-ix} the standards of
article ¥ (site plan}.

{Ord. Ho. 222-88, 4-4-88; ord. No. 13%-93, § 2, 11-35-83; Ord. No. 128-97, § 5,
3-3-97; Ord. No. 94-98, 11-15-99) 2

.Bec. 14-163. Conditional uses.

The following uses are permitted %fn the B-1 zone and on the
ground floor level of buildings in the B- Ib zone, as provided in

section 14-474

requlrements:

{eonditional uses), if they meet the folloWng

(&) Restauxants, provided they. meet the f0110w1ng
requiremaents:.

1.

4.

Maximuh total flaor area for use of the publla
shall be one thousand (1,000) square feet,

The hours of operation shall be limited te between
6:00 a.m. and 11:00 p.m. each day;

Food service-and consumption are the primaxy
function of the restaurant; and

There shall be no drive- through service.

{Ozxd. Ne. 292-8B, 4-4{-§8; Ord. No. 133- ~83, § 3, 1i-15-83; OIG M. 94-2%, 31-15-

89}

Bac, léwlﬁﬁ, Prohibited uses.

" Uses not enumerated in sectlons 14-162 and 14-163 as elther
permitted or conditional uses are prohibited.

(ord. No. 252-88,

4-4-88)

Seqg, 1&“165,WB o

in addltlcn to the prOV1slens of divi

; regulatlons

- and nonreSLde

5 {space and bulk
_of thksﬂﬁf%vlcle, re51dent1a1 uses
S eeauirements of

ﬁsuch abuttlng or neagpeet” resi&entlal zone except as'note " below,
nbial uses .in the B-1 and Bi- b zone shall. meet the
B imum requ1rements= '

i4-39%

45,
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Preposed Rezone - Contract Zonhe to Bik ﬁ@
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Documentl -]



Yoseph E. Gray Jr.
Pirector

Flanning & Urban Development

CITY OF PORTLAND

March 30, 1999

Ir. Luke 5. MacFadyen
19 Howard Street
Portland, Maine 04101

RE: 137 Newbury Street, Fire Escape Alterations.
Dear Mr. MaclFadven,

Planning staff has received and approved your submissicns for fite escape improvements and screening
as they pertain to the Conlract Zone on this property. Approval 18 conditioned ou the choice of colors for
the project. Planning staff requires that a "dark, recessive” color be used to finish the improvements, and
colors are to be approved by this office prior to application.

This approval is based on the drawings as received on March 29, 1989, with the exception of a slight
change to the arched eniry over the stairs which will be built according to an updated sketch provided on
March 30, 1999. During our discussion, I neglected to ask vou about the color intended for the project.
As exterior cgress stairways are to have a "minimal visual impact upon the building"”, the choice of
colors greatly influences the inpact of this project on the building and the street. Tapologize for not
finalizing thig delail with you during your visit to the Planning Office. Please contact me if you have any
questions; 874-8722.

Sincerely, 7

William B, Needeiman, Planner

CC; Alex Jaegerman, Chief Planner
Marge Schmuckal, Zoning

OAPLAN'DEVREVWIINWBRY 1370LSF3-31- WPD

389 Congress Swveet  + Porland, Maine 04101 = (207 874-8721  « FAX 736-8258 - TTY 874-8535



From: Barbara Barhydi

Ta: Alex Jaegerman

Cate: Morn, Apr 26, 1909 1148 AM
Subject: Fire Escape Quastions

Luke McFadyen (871-1078) came in {0 see you and he was upset. He had applied for 2 permit for an
exterior fire escape and was told it had to be in dark recessive colors- city approved. He wanted the list of
approved colors and wanted to know what authority the City had to reguiate this. He wanted to pick his
cwn colors. He has chosen Benjamin Moeore - Essex Green. | said someone woula get back io him.

| checked with Marge and his praperty was rezoned with a contract zone. When he came in, she said it
had to be reviewed by Planning. 8he thought sither Bili or Alan (wasn't Alan) had approved it with
conditions. | dor't know what the conditions were since, the paperwork has been forwarded to one of the
inspectors. | have found the copy of contract conditions (C-2) and will put their in your box. The 4ih
condition states that stairs to the storefont shall be reviewed by Planning for compatibility, but | don't see
anything regarding fire escapes. There is another contract zone near this one on Federal Street that
requires the applicant to meet historic preservation ordinance, but there is no fanguage like that in this
contract.

He seemed to want to talk with vou since he knows you and he said you were Tamiliar with his property.
Do you want to calt him or do you want me to call him?
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@ity of Hortland, Maine Claj 4] < tajist

I THE CITY COUNCIL

AMENDMENT TO ZONING MAP
RE: CONDITIONAL B-1 REZONING
137 NEWBURY STREET

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF PORTLAND, MATNE
IN CITY COUNCIL ASSEMBLED AS FOLLOWS:

That the Zoning Map of the City of Portland, dated March
1958, as amended and on file in the Department of Planning and
Urban Development, and incorporated by reference into the Zoning

Ordinance by §14-49, be and hereby is amended by adopting the map
change amendment shown on Attachment 1.

Said rezoning shall be subject to the following conditions:

==A +Fhird floanre <hsll bhe maintained as

T A
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AMENDMENT Y0 PORVLARD CITY CODE
L4440 (ZONIHG ORDINANCE)
RE: ATERIUR EcRESS

ALHED BY TER CITY COUECIL OF THEE CITY OF PORTLAND, HAIHE
CUUHCIL AASEMBLED 33 FOLLOWE:

BE IZ

That new Sectlon 14-440 of the Portland City Code is hereby
anacted, sald sectlicen o read as follows:

2ag. 14~440. Extariscr egrass.

Hotwithstanding any other provision of this code, the building
authority may permit the installation of an extericr egress stair
or an upgrade of an existing extaricr firs escape for a conforming
or lawfully nonconferming dwelling unit existing as of (date of
passage) 1f such egress is reguired to meet current fire or other
life safety codes, provided that the owner demonstratas to the
building auvthority that:

{1) There is no practical and econcmically reascnable way to
provide such egrass within the interior of the building,
as demonstrated by the submission of detailed floor plans
showing the projected cost of and the impact aon the
existing dwelling from an interier stair;

{2} The stairway and assoclated landings and other building
fixtures are designed and will be constrzucted to have a
minimal visual impact upen the building, especially as
viewed from any public wav or public cpen spacs, as
demonstrataed by photographs of the front and any other
affected facades of the building and plans or drawings of
the propossd egress stairs;

{3) Reductions to setbacks granted under this section shall
be the least amcunt raguired ta meet life safety code
requirenents; and

{4) Exterior stairways on buildings subject to regulation
under article IX of this chaptar shall require review and
approval under the provisicons of that article.

14=440s8s.002
09.24.87

r
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Department of Urban Development
Joseph E. Gray, Jr,
Director

Zoning Division
Marge Schmuckal
Zoning Administrator

CITY OF PORTLAND

Luke S. MacFadyen _ ) February 12, 1999
19 Howard Street | <3 5} \ - (T .
Portland, ME 04101 ©

‘RE: 137 Newbury Street - C-2/B-1- 028-J-015

1/ [ o g
A Be iR AL
Dear Mr. MacFadyen, / /4 ( /

I am in receipt of your permi: for alterations at 137 Newbury Street. There are several issues as to why I can not
issue this permit under the City of Portland's Zoning Ordinance. First, your permit application states that this is a
three unit building. A building permit application issued on 2/8/1990 changed the use of the building from three
units to two units with retail stores. | That would be the allowable use at this time. You would not be able to

_change the use back to three dwelling units at this time. The B-1 zone defers to the R-6 zone for its residential
requirements. You need at least 1,000 sq. feet of land area per dwelling unit as one of the major R-6
requirements. This lot is very small and has only 1,449 sq. feet of land area, not the 3,000 sq. feet required.
Secondly, this property was granted a contract zone by the Planning Department and the City Council during that ¥
same time period. There are substantial conditions placed on this building because of that rezoning/contract /f
zone. Those conditions include #5 which states, exterior stairs shall be reviewed by Planning Staff for £
compatibility with zoning, T have included a copy of the contract requirements with this letter. Any specific [/ |
ql.'l_estions about this contract zone should be directed to the Planning Department and/or Alex Jaegerman, the l‘
Chief Planner at 874-8724.

Please note that last year when this building was on the market, the fact that this building was under a contract
zone, and had limitations was widely distributed to the owner, some prospective purchasers and several Realtors. |

As 1 stated, at this time this permit can not be issued do to the limitations of the Zoning Ordinance as outlined.
Please feel free to contact me if you have any questions regarding this matier.

Very Truly Yours

Marge Schrjuckal - )|
Zoning Administrator e :

389 Congress St Portland, Maine 04101 (207) 874-8700 FAX 874-8716 TTY §74-8936



o Steven Bauer, 22 Fleetwood Sireet, Portland, ME 04102 —
Mark Adelson, Housing & Neighborhood Services T
Alex Jasgerman, Planning S
File '

Attachment

389 Congress St Portland, hiaine 04101 {207) 874-870C FAX 874-8716 TTY 874-8936



IV.

Findiags of the Plaaaiag Board

At the November 28, 1989 public heavring, rthe Plaaning Board voted 7-0
on the follewing motion with coaditlons:

O0a the basis of plans and materials submitted by the applicant and on
the basis of information contained inm Planning Report #77-89 relevant
ro standards for conditional rezoning, Section 14-60 and/or other
findings as follows:

That the Planning Board recommends the conditicnal rezoaiag of 137
Newbury Street from R-6 to B-1 subject to the following conditions:

1. ¢ The second aad third floors shall be maintained as residential

Uses. v

9. ° The B-1 Business zone on the first floor shall be limited to
rerail uses.

3. ' The first floor shall have no more than 2 retail uses.

The storefroat shall be on India Street and the storefront design
shall be compa.ible with neighboring properties on India Street;
and stairs to the storefroat shall be compatible and reviewed by

the staff.
S The exterior stairs shall be- reviewed by Planaing Staff for
compatibility with zoaing. | fasbe & oo (AP VS e ¢ Abrac
) . \ -
6. The applicant shall record the approved conditions of rezoaiag in

the Cumberland County Registcry of Deeds and submit proof of
recording to the Planning Authority.

i The signage for the retail use shall be appropriate for a small
scale retail use.

8. This coaditional rezoning shall remain in effect oaly so long as
this building exists oa this property aad shall not apply to any
other structure

The above stated restrictions, provisioans and conditions are an
essential part of the rezoaing, shall rua with subject premises, shall
bind the owner, ifs successors and assigns, of said property or aay
part thereof or interest there=in, and any parcy in possession of
occupancy of said property or aay part thereof, and shall incure tu the
benefit of and be enforceable by, the City of Portland, by and through
its duly authorized representatives.

If any of the restrictions, provisions, conditions or portions thereof
set forth herein is for any reason held iavalid or uaconstitutional any
court of competent jurisdictions, such portioa shall be deemed, as
separate, distinct and.indepeadent provision aad such derermination
chall not affect the validity of remaining portions hereof.



Except as expressly modified herein, the use aad occupancy af the
subject premises shall be governed by and comply with the provisions of
the Land Use Code of rhe City of Portland and any applicable amendments
therero or replacement thereof,

1n the event of a breach of ag} condicion{s), the developer shall apply
for the modifications to the anproved plan., Tue Planning Board will
attempt to resolve the issuves . esulring ia the breach. That resolution
may include a recommendation t@ the City Council that the site be
rezoned to R-6. B

Artrtachments

1.
2.
3.
4.
5.

Vicinity Map
Applicant”s Letter
Site Plano

Photograph of Building
Reduction of Renderiag
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PLANNING REPORT # 04-06

ZONING AMENDMENT
C2 CONDITIONAL ZONE TO B1-B ZONE
INDIA STREET BETWEEN NEWBURY AND FEDERAL
LUKE MACFADYEN, APPLICANT

Submitted to:
Portland Planning Board
January 6, 2006

Submitted by
Sarah Hopkins
Development Review Services Manager



Luke Macfadyen has reguested a recommendation from the Planning Board to the Cily
Council for an amendment of the zoning for 137 Newbury Street. The property is
currently subject 1o a conditional zone and the applicant intent is to have the project
subject to less resiriction on use,

A B-1b zone has been discussed as an appropriate zone for the site and at the Planning
Board’s suggestion, & larger area along India Street has been advertised as well.

L Project Sumimary
Applicant: Luke Macfadyen
15 Howard Street
Portland, ME 04101
Location: 137 Newbury Street
Current Zoming: Conditional B1 Zone C2

Proposed Zoning: Amended C2 expanding allowable first floor uses to those allowed
in the B1b zone.

i, Project Background and Description

On January 3, 1990, the property at 137 Newbury Street was conditionally rezoned from
R6 to a Conditional B1 Zone (C2). The intent of the rezoning, as expressed ina
December 5, 1989 memo from a then Assistant City Manager to the City Manager, was
to, ““...maintain the residential uses on the upper floors of the building while allowing
business uses o the first floor”™.

The range of business uses allowed was limited first floor retail by the conditions of the
rezone as follows (from Conditional Zone C2, Attachment C):

e The first floor uses shall be limited to retail uses.
e The first floor shall have no more than two {2) retail uses.

While zoning in the area has undergone some changes since 1990, the subject site (Zone
C2) is still situated in what otherwise continues to be an R6 zone. The B2b zone covers
the opposite side of India Street (Attachment H).

The applicant has indicated that the first floor use restrictions of C2 have made it difficult
for him to keep first floor tenant spaces occupied. The applicant cites turning away
potential tenants due to zoning determinations against their desired use.



Seg, 14-180. Reserved.

Docurments



i, Planning Board Discussion

During the November 15 workshop, Planning Board members discussed their preference
to remove the conditional zoning for the site, and rezone the property as a B-1b zone. The
Planning Board also directed staff to advertise the length of India Street, between
Newbury and Federal as a B-1b zone for discussion purposes.

I¥V.  Pelicy Considerations/Consistency with the Comprehensive Plan

The India Street corridor is rapidly changing as shown in the Eastern Waterfront Master
Plan and recent development projects. The introduction of a mixed-use hotel,
condominium, retail complex two blocks south of the parcel atiests to the changing nature
of the area, as does the proposed Village redevelopment and Longfellow mixed-use
project 1o the east.

The original conditional rezoning of the property was approved when the B-1b zone did
not yet exist. In fact, a number of similar conditional rezonings in the India Street
neighborhood prompted the adoption of the B~1b zone.

As stated 1n the purpose statement of the B-1b zone:

The purpose of the B-1b neighborhivod business zone is {o provide appropriaie
opportunities for the establishment of smaliscale ground floor commercial uses in
existing buildings, serving a local market, while preserving vesidential uses and
character above the ground floor of structures. Building additions are
encouraged but not required to meet the maximum setbacks of 14-165(c)(3).

Suitable locations jor this zone may include sireet intersections, arterial Stregts,
and sites with existing or traditional neighborhood retail and service uses.

Also, as stated in the permitted use section, the zone maintains the requirement for upper
story residential uses, while allowing business and personal uses on the ground floor.
Moreover, the B-1b zone allows residential uses on the ground floor, as well.

Such a concept of requiring residential uses above business uses along transportation
corridors is recommended by the Housing Plan and Transportation Plan sections of the
City’s Comprehensive Plan.

Photographs of the buildings in the area are included with a context map as Attachment
H.



Y. Staff Becommendation

The Planning Department supports the rezoning of the property at 137 Newbury Street, as
well as the properties located along India Street as advertised. Currently, retail uses are
located on the ground floor of 137 Newbury, fronting on India Street. 76 and 80 India
Street contain residential uses on the ground floor and upper stories; however, were there
o be redevelopment of the sites, B-1b would be appropriate. Likewise, the Rectory is
located at the corner of Federal and India. The use is institutional and allowed as a
conditional use in the existing R-6 zone. Should the site be redeveloped, 2 B-1b zone
would be appropriate, as well.

111, Motions for the Board to Consider
On the basis of plans and materials submitted by the applicant and inciuded in Planning

Report #04-06, the Planning Board finds the rezoning of 137 Newbury Street, 76 and 80
India Street and St. Peter’s Rectory at 68 Federal Street.

Attachments
A, Application
B. Property Deed
C. Conditional B1 Rerone C2
D. 1989 Council Agenda Request
E. Planning Board Report #84-89, December 1989
E. Site Photo
G B1b Zoning Text
H. Zoning Map and Contexi Map



City of Portland, Maine _
Department of Planning and Development -

Zone Change Application

Application ID: __ 803 Application Date: __10/03/2005 CBL: Q08 1015001 _ Property Lecation: 137 Newbiry St

Applicant Information:
IMacfadven Luke

Property Uwner:
Macfadven Luke

Marme

Mame

13 Howard St

Birsiness Name

15 Howard St

Adei_ress
Portland, ME 04101

Address
Portland, ME 04101

City, State and Zip
207-871-1075

City, 8taie and Zip

Telephone Fax

Applicant's Right, Title or Interest in Subject Property:

Current Zoning Designation: €2

Existing Use of Property:
4 condominiuins, Z retail (1st floor) and 2 residentia}
{2nd and 3rd floors).

Propesed Use of Preperty:

Broaden allowable retail uses for the two retail anits.

Telephone Fax

Amendipent A Bib

Amendment B [

Amendmen_t c U

Section 14

Reguested:

Planning Approval

RECOMMENDATION DATE:

APPROVAL DATE:

REVIEW TYPE: Committee Review

ENACTMENT DATE:



APPLICATION FOR ZONING AMENDMENT
City of Portland, Matne
Depertment of Planniog and Development

Portland Planning Board
Applicant Enfergpaﬁon: ) | 2. Subfect Property: - | ?@ + _
Lube 4. MacFadyen (27 Neosweq SHTF2Tidy
Nams : Address 5

[T ;’;’ﬁ?@s@ vy, | %g%’i@ M,é he.
Tootlad M 018 -T- o

S Assesso_r’s Refergnce (Chart-Block-Lot)
B -l03§

Phome Fax
Pi"eperty Owner: x” Applicant . Other
MName

At o€

Address

Phone , Fax

Right, Title, or Interest: Please identify the status of the applicant's right, title, or interest in the subject property:

kS

Provide documentary evidence, attached to this application, of applicant's right, title, or interest in the subject
propetty. “(For example, a deed, option or contract to purchase or lease the subject property.)

Vicinity Map: Attach a map showing the subject parcel and abutting parcels, labeled as to ownership and/or
current use. (Applicant may utilize the City Zoning Map or Parcel Map as a source.)

lef3
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18.

Existing Use:
Prescribe the existing use of the subject property:

Y Condomintuns

7 tzetal (45 ploor)

e W;ﬁﬁfd@(}{d (09 ’Z%@ %gaa&\}
Current Zoning Designation(s): C’,@Nik‘%‘@ 4l B A

Proposed Use of Property: Please describe the proposed use of the subject property. If construction or
development is proposed, please describe any changes o the physical condition of the property.

gfaﬁs&m A«i\k@m%{%@ Jz;ﬁj\ﬁk\ L B ?’@2, "M’?Qf %\m
Qaﬁ{@,&\  Usids.

Sketch Plan: On a separate sheet please provide a sketch plan of the property, showing existing and

proposed improvements, inchiding such features as buﬂdmgs parking, driveways, walkways, landscape and
property boundaries. This may be a professionally driwn plan, or a carefally drawn plan, to scale, by the applicant.
(Scale to suit, range from 1"=10" to 1"=100") :

Proposed Zoning: Please check all that apply:

A, ;"ZI Zouing Map Aﬁendment, from C Bl to E [ g

B. Zoning Text Amendment to Section 14 o
For Zoning Text Amendment, attach on a separate sheet the exact language being proposed, including
existing relevant text, in which language to be deleted is depicted as crossed out (eee&m%e), and language
to be added is depicted with undertine (example).

C - Cenditional or Contract Zone

A conditional or confract rezoning may be requested by an applicant in cases where limitations, conditions,
or special assurances related to the physical deyelopment and operation of the property are needed to
ensure that the rezoning and subsequent development are consistent with the comprehensive plan and
compatible with the surrounding neighborhood. (Please refer to Division 1.5, Sections 14-60 to 62)

Zof3
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iZ.

AppHceation Feer An Application Fee must be submitted | by check payable to the City of Portland in accordance
with Section 14-54 of the Municipal Code {see below). . The applicant also agress to pay all costs of publication (or
advertising) of the Workshop and Public Hearing Nofices as required for this application. Such amount will be
billed to the applicant following the appsarance of the advertisement,

"

Fee for Service Deposit ($200.00)
(Reguired for all applications in addition to the applicable application fee listed below)

\/Zoning Map Amendraent $2,800.00

_ Zoning Text Amendment $2.000.00
. Contract/Conditional Rézoxﬁng
Urder 5,000 sg. fi. $1,000.00
5,000 sq. ft. and over $3,000.00
Legal Advertisements percem of total bill
Notices 55 cents each

(receipt of application, workshop and public hearmg}

NOTE: Legal notices placed in the newspaper for the pubkc heaﬁng meeting are required by State Statue and local
ardinance. Apphcams will be bilied by the Planning Division.

Signatuore: The above information is true and accurate to the best of my Imowiedge.

afsfes e I Mphide

Date of Fﬂéﬂg Signature of Apphcant {

Further Information:

Please contact the Planning Division for further information regarding the rezoning process. Applicants are
encouraged to make an appointment to discuss their rezoning requests before filing the application.

Applicants are encouraged to include a letter or narra.tzve o accompany the rezoning apphcalzon which can prowde
additional background or context information, and describe the proposed rezoning and reasons for the request in a
manuer that best suits the sitnation.

In the event of withdrawal of the zoning amendment application by the applicant in writing prior to the submission
of the advertisement copy. to the newspaper to announce the public hearing, a refund of two-thirds of the amount of
the zone change fee will be made to the applicant by the City of Portland.

Poitland Planning Board
Portland, Maine
Effective: July6,. 1898
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EXHIBIT A Bk

A ctrtain ot er pareed of lod vith fhe buikbings thereen, siisaicd on the wemerly coiner of Tadin prd Newbiry Streets iv
Porasd, County of Cumbesland and State of Mabne, and baiiy moshered 137 a6 said Newbury Sweet spd 72 on said tndia

i ot boanded ond deserited s follows:
Begipming af the stone: tremumest at s2id wesierly cone of fndin ond Newhury Sueets; thenct ruing southwesrerly by 82
Newbary Steegt, pvrmy-Hures {233 Ceel tnd fooke (4) icltes to & point in ine swith the center of e pariition wall of the sva b
strnding oa the premises: thance aoviwesndly drough the eetler of taid jatitics walt wdd conthauing {n the Bamy direot
sevepty-two {72) fictaad four $44 inchas it afl 1o fand farmerdy of Mary Deiery| tiencs portiastwandly by said Damany |
trieretytres £227 Fovt and ot oud orehall ¢1.5) $nehes fo said Indin Sirecty Shemee southenstwasdly by safd India Street, sevt
(75} Fect ansd seven (7) itches tothe poist of hugidkiag. ' : :
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WARRANTY DBEED
KWOH ALL MEN BY THESE PRESENTS

THAT, Swmyel ¥. Miveroing snd Robert M. Migeroing and Albent J. Arsta of 157 Bewbury $r., Couary
Cureberlaed , Brege of Maine fot wornsiderstion paid, prasti e Luke MacFadpen of 19 Howard St., Porland, Cear
Cursbecland , Stare of Malor, with WARRANTY COVENANTS ythe laod ta Purland, Cosney of Cumberand,
Matoe, desertbied s follawg -

See Exdibis A attachied horvto and made & part hreeof

[ WTTNESS WHEREOE, § have borewnto st sy Jiand whis 174k day of Decemnber, 1995,

oo

" Bantuel T, Mincrvine

ineds )
- L Wﬁﬁ%‘r #

Habert A, Mipervine

i

STATE YAY pam

%

o

Albert 1. Aceid -

STATE OF Maine
COUMNDY OF Cursberfand

O thie ek day of December, 1998 | pessensdly appeaned before me the sbovenimsed Sameed T Minerd
Aobers M. Mintervlno and Albert §, Aveto |, and acknovledeed th i3 1o be hasfhdl £ ¢ deed,

; i/ htbiey at Law .
QELTETE C s e,

Ky Commission Expin
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: B THE CITY COUMOCHL

EMENDMENT TO ZONING MAP
RE: CONDITIONAL B-1 REZONING
137 NEWBURY STREET

BE IT CGRDAYNED BY THE CITY COURCIL OF THE CITY OF PORTLAND, MAINE
IR CITY COUNCIL ASSEMBIED AS FOLLOWS:

That the Zoning Map of the City of Portland, dated March
1958, as awmended and on file in the Department of Planning and
Urban Development, and incorporated by reference into the Zoning.
Ordinance by §$§14-49, be and hereby is amended by adopting the map
‘change amendment shown on Attachment 1.

Said reZOning_shall be subject to the following conditicns:

1. The second and third floors shall be mainfained as
residential uses, : : :

Z. The first floor uses shall be limited to retail uses,

3. The first floor shall have .no more.tﬁan two (2} retail
' USes. C

L4y The storefront shaily be on. India Street and fthe
storefront design shall be compatible with neighboring
properties on India Street. Stairs te the storefront
shall be reviewed by Planning Staff for compatibility.

2. The ‘exterior stairs above ‘the first floor -shall be

reviewed for compliance with zoning.

6. The applicant shall: record the approved conditions of

- rezoning in the Cumberland County Registry of Deedg and

shall . submit proof. of recording to  the Planning
Authority. L ' “o '

7. The signage for the;réaail use shall be appropriate for
& small scale retail use. : o

8. 'This-bonditionél reéoﬁimg shall remain Iin effect only
as long as this- building exists on this property and
shall not -apply to any other structure. - :

_ -Thezabove'stétedlrestrictioﬁs;_prbvisions-and conditions. are
- an essential part of the rezoning, shall run with' the .subject

- B-1INDNEWBZONTING.AMD .NLB. 001
12.1.89 - |




premises, shall bind the gwner, its successors and assigns, of
said property or any part thereof or interest therein, and any
party in pessession er occupangy of sald property or. any part
. Chereof, and shall inure to the benefit of and be enforceable by
the City of Portland, by and through its duly -authorized
representatives. : - . :

If any of the restrictions, provisions, conditions, or
portions thereof set forth herein is for any reason held invalig
or unconstituticnal by any Court of competent jurisdiction, such
portion shall be deemed as a separate, distinct and independent
provision and such determination shall not affect the walidity of
the remaining portions hereof.

. Except as expressly modified herein, the use and cccupancy
of the subdect premises shall be governed by and comply with the
provisions of the Land Use Code of the City of Portland and any
applicable amendments thereto or replacement thereof, = -

__In the event of a breach of any condition(s), the developer
shall apply. for a moedificaticn to the concept plan. .  The
Planning Board will attempt to resolve the issues resuiting in
the breach. fThat resclution may include a recommendation to the.
City Council that the site be rezoned to R-6.

B-1INDNEWBZONING .AMD.NLE.00] - -
12.1.89 o







CITY OF PORTLAND, MAINE
MEMORANDTN

*8: WNadeen M. Daniels, Assisrant to the City Manager

*

FROM: Joseph E. Gray, Jr., Director of Planﬁing and @rban Development

- DATE: December 5, 1989 - : ff

i

SUBJECT: Minervino Conditional Rezaning

Please place this item on the next available Council agenda:

The conditional rezoning of 137 Newbury Street, from B-& Residenrial to
E-L Business. : :

Background

On November 28, 1989 the Portland Plannming board voted 7-0 to recommend to
the City Council the conditional rezening form R~6 Residential to B-1
Business, of & 3 story building located at 137 Newbury Streer. The building
is a duplex, with the applicants lot being 1,449 sg. ft. and. the building
being 4,026 sq. ft. The building is shown in a photograph, which is :
attachment 4 in Planning Report #84-89. The proposed srorefront is depicted
in 2 drawing included as attechment 5. : - :

The conditions are intended to maintain residential uses in the upper floors
of the buvilding while allowing business uses on the first-floor. The
‘specific conditions zad pemalty section is included in the report.

Artachments

L Councii_Order_aﬁd Mép.
2. Planning Report #84-89




PLANNING REPORT #84-89

' CONDITIONAL REZONING
137 NEWBURY STREET

SAMUEL MINERVING, APPLICANT

Submitted by:

Portland Plaaning Board
' Porrland, Maine

December 12, 198¢
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Introduoctios

samuel Minervino is requastiag e .conditiomal rezoning, from RE-6
Residential te B~l Business, for the first floor of a building lovated
at 137 Newbury Street. The 1,449 sq. ft. lot cdntaine a 4,026 sq. fr.,
3 story, brick building. The building is shown in 3 phetograph,
incloded as Attachment 4. The property owned by the applicant frents
on India Street, A vicinity map and letter from the applicant is
included as Attachments 1 amd 2.,

Public notice for this project consisted of legal advertisements in che
Guy CGannetr Newspaper, notice to area residents and property owners, a
notice pested im the City Clerk”s office, and a placard displayed on

site.

Suemsary of Findings

Zoning R~& Residential

Land Ares. .. . 1,449 sq. ft.

Total Square Footage 4,026 =q. ft.

Number of Sctories 3

Land Uses The building is located in a natrrow strip of R-

6 Residential, surrounded on 3 sides by
business uses, The receatly approved 73 India
Street, 18,000 sq. ft. office and retail is

arross India Street.

Planaing Board Review -

The.India Street area has undergone a tramsition from a predominately

fesidential area to one dominated by business uses along India Street

with a small residearial neighborhood remaining between India and
Franklin Streets. Residencial uses along India Street have gradually
given way to commercial uses. Such uses, along with the 24 Hour Glub, -~
have affected the marketability of residential uses. The Beard has
recognized that the-remaining residential uses, especially in the upper
floors of buildings in the area, are a valuable housing resource. o
Given the failure of tesidential uses on the ground f£leor, the best way
of - balancing the preservation of the residential character, and

allowiang for some small scale retail uses which will provide a return

from the property, is condiricenal ‘rezoning. This action-would allow

for compatability with. the Land Development Plan since it retains

dwelling units, and will allow for repairs and improvaments to the
bul’ding. : : - -

This project originally came to the Board as a conventional zbne change
request, from R-6 to B-1. At the September'ZGIWorkshop; the Board

- expressed their concern with preserving the residential character of

the neighborhood, but also communicated the willingness to review a
conditional rezoning request. Ar a subsequent workshop, the Board
examined a list of potential conditions. The conditions are designed
to maintain residential uses ia the secoad and third floors while
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ensuring that the retail uses ave compatibls with the B¥i zone and the
surrounding neighborhood. The applicant will be makiag some repairs
and improvements to the building, specifically at the proposed
storefront entrance. The improvements here conslst of a detailed
entryway with a poreh and railings. A reduction of a rendering of the
India Street facade of the building 1s included as Atfachment 5. The
conditions and penalties of the rezoning dre:

1. The second déd thlrd floors ohall be mainrcained as 1851da stial
uses -;
2., “The B~l Business zone on the flrst floor shall be linited to

retail uses
3. The first floor shall have ne more than 2 retail uses.

4. The storefroat shall be on India Street and the storefront design
shall be compatible with neighboring properties on India Street.

5 The exterior stairs shall be reviewadlby Planning'Stafflfor
compatibility with zoning.

6. The applicant shall tecord the approved conditions of rezoning in
' the Cumberland County Registry of Deeds and submit proof of
recording te the Planning Authoritym :

7, The signage for the retail use snall be approprlabe for a small
scale retall use., '

8o This. conditiowa] rezeaing shall remain in effect only so long as
this building exisrs on this property and shall not apply to .any
other structure R

The above stated restrictioas, provisions and conditions. are an
sssential parc of the rezoning, shall run with subject premises, shall
bind rhe owner, its successors and assigns, of said property or any
part thereof or interest therein, and any party in possession of
cccupancy of said property or any part theréof, and shall incure to the
benefir of and be enforceable by, the City of Portlaqd by and through
its duly authorized represeqtatlvesw

If any'of the restrlctlons, provisions, conditions or portions thereof
set forth herein is for any Teason held invalid or unconstitutional any
court of competent jurisdictions, _such portion shall be deemed, as
separate, distinet and independent provision and such determlqatloﬂ
shall not affect the validicty of remaining porticas hereof.

Except as éxﬁrcssly modified herein, the usé and occupancy of the
subject premises shall be goveruned by and comply with the provisions of
the Land Use Code of the City of ‘Portland and any appllcable amendments.

' thereto or replacemeat thereof

In the event of a breach of aay condition(s}, the developer shall apply
-for the modifications. to the approved plaxn. The Planming Board will

_atrempt to resolve the issues resulting in the breach, That resolugion
may include a recommendation to the Clty Council that the sire be;

rezoned to R~6.
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V.

Findiosgs of the ?lanniﬁgrﬁmard

At the November 28, 1989 public hearing, the Planalng Board vorned 7= O
an the following motlsﬂ with condivicns:

‘Oz the basis of plans and materials submitted. by the applicant and on

the basis of infermation contained in Planning Report #77-89 releqaﬁt
ta standards fovr condirional rezoning, Section 14~60 and/or other
findlﬂgs a5 follows: :

That the Planning Beard recommends the conditional rvezoning of 137
Newbury Street from R-6 to B-1 subject to the following conditicns:

I. * The second and third flocrs shall be maintained as residential
BVELS . - e - -

2. ' The B~l Business zone oun the first floor shall be limited to
rerail uses..

3.  The first floor shall have no more than 2-:étail uges.

4, - The storefront shall be on dela Street and the sterefront design

shall be compatible with neighboring preperties on India Street;
and ‘stairs to the storefront shall be- compatlbln and reviewed by

-the staff

5, The exterior stairs shali be rev1ewed by Planniag Staf’ for

compatlblllty w1rh zoqlqgn
. .. . ”,ﬂ-"'—l" . . . .
6. The applicant shalkl récord-thg approved conditions of rezoaning in
.the Cumberland County. Registry of Deeds and submit proof of
recording to the_Planning Authority. :

7. The Squage for the retail wse shall be appropriate for a bmall
scale retail use, :

8. This ‘conditional rezoning shall remain in effect only so 101g as

this bulldlwg exists on this property aqd shall net .apply to any
other Structure

The above stated restrictiens, provisioas and conditions are an
essential part of the rEZOﬂlﬂg, shall run with subject premises, shall
bind the owner, its, succesyors and assigns, of sald property oy any
part thereof or interest therelﬂ, and any party in possession of
occcupancy of said property or aay part thereof, and shall incure to the
benefit of and be enforceable by, the City of Portlaﬁd by and throuch
its duly autrhorized representatives. .

If any of the restrictions, provisions, conditions or portions thereof
set forth herein is for any ‘reason held iavalid or unconstitutional any

. court of éompetent_ju:isdictions, such portion shall be deemed,

separate, distinrt and.independent provision and such determination
shall not affect. the validity of remaining. portions hereof.
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Except &s expressly modified herein, the use and oaccupancy of the
subject premises shall be governed by and comply with the provisicns of
the Laad Use Code of the City of Portland and any applicable amendmencs
thereto or replacement thereof. '

"
In the event of & breach of any conditican(s), the developer shall apply
for rhe mddifications te the approved p1af1n The Planning Boavrd will
attempt to resolve the issues resultingsin the breach, That résolution
may inciude a'kegommendation to rhe CxtthounL1¢ that the site he

rezoned to R-6. Eh

Attachments

Vicinity Map
Applicant”™s Letter
Site Plan

Phorograph of BuLleﬁg
Reduction of Rendering
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city of Fortland, Mains - Lend Uss

Code of Ordinancss Chapter 14
Sec 14-138 - .- Rev. 2-21-91

Loading areas shall be serveened and parking areas 113
be scrsened and landscaped so as to aveid a lag

ontinuous expange of paved area.

(d} Buldings and structures shall be sita%f;: avoid
obztRgcting significant scenic views prgfently enjoyed by
nearbyyresidents, passersby, and usafé of the site.

{e) Storage 0% commodities and qu%p ent shall be completely
" enclosed wikhin buildings or prbvided with screening by a
fence, wall,%gr landscaping '

(£} The outer perjﬁéﬁer of Hlayfields, playlots, and other
active recreatiomgl afeas shall be screened, or shall be
located a reasonabdl® distance from any residential use.

{g} Off-stireet parkifhg sﬁ@%ﬁ conform to the requirements of
division 20 this article, where applicable. Otherwise,
off-street varklng adequ te toe serve projected employes

and vis réx‘ needs shally be provided. Parking needs
projeciions provided by. fh applicant or the planning
depa /ﬁ%ﬁnt ghould be consid ged in the review.
{Ord. No. 232- 8 7 8§ 602.7B.6, 11-16-81} ﬁ%
ﬁ;;y

% _
§ W5, 6-~15-92)

ford. No, 232-81, § 602.?3;?; 11-16-81; Oxrd. No. 15-92,

DIVISION 9. B-1 AND B-1b REIGHBORHQOD BUSINESS ZONES?

*Editor’s note--Ord. No. 292-88, adapted Apr. 4, 1988, with an effective
date of July 1, 1988, zepealed §§ 14-161--14-167 of Div. 9, B-1 Business Zone, of

- this article and enacted in lieu thereof similar new provisions as sst out in §§ -
14-161--14-167. Formerly, such sections derived from §§ £02.8.A--602.8.C of the
city's 1968 Code and from Ord. No. 74-72, adopted Mar. 6, 1972, and ord. No.
4589-%4, § 4, adopted Aug. 19, 1874. . : .

14-1385



city of Portland, Maine _ Land Use
Code of Ordinances Chapter 14
Beg 14-181 . - Egv. 2-231-0%

Bac, L4-181. Purposs..
{a} B-1l Weighborbood Business Zone

The purpose of the B-1 nelghborhoosd business zone is to
provide limited areas for the location of smallscale commercial
egtablishments intended to serve & local market. Ag a result, uses
shall be complimentary, guiet and generally do not disturb the
comfort and enjoyment of the adjoining neighborhood environment.
Uses shall be designed for the pedestrian scale and will provide
convenient access for nearby residents and workers to walk In to
purchase goods and services. Bulldings and uses shall be designed
with attractive storefronts or similar features, with windows and
doors convenient to a public sidewalk. Building additions are
encouraged but not required to meet the maximum setbacKs of 14-
165(¢)(3). This zone shall encourage mixed use bulldings such as
commercial Ffirst floor with residential uses above or combined
retail/office useg in z mumltistory structure.

Suitable~ ‘locations - for - this zone: may include street
. intersections and arterial streets with existing or proposed
traditional neighborhood retail and service uses.

g%} BE-1b Neighborhood Business Zone

The purpose ©f the B-1b neighborhood business zone is to
provide appropriate opportunities for the establishment of
smallscale ground floor commercial uses in existing buildings,
serving a local market, while pressrving residential uses and
character above the ground floor of structures. Building additions
are encouraged but not required to meet the maximum setbacks of 14-
165¢¢c){3}. :

Suitable locations for this zone may include street’
intersections, arterial streets, and sites with existing or
traditional neighborhood retail and service uses.

(0rd. No. 292-88, 4-4-88; Ord. Mo. 133-83, § 3, 11-15-93; Ord. No. 94-8%, 11-15-
993

‘Secg_léjlgza Permitited uses.

(2} The following uses are permitted in the B-1 zone and on
the ground floor level of buildings in the B-1b gone. For

14-156



Clty of Portland, Maine ) ' o Land Uge
Code of Ordinanoss ) Chapter 14
Sec 14-162 ; : _ Rew. Z-21-01

permitted uses in the upper stories of buildings in the B-lb zone,
refer to subsection ¢5) below: in exlstence cn November 15, 1983;

{1} BEResgidential

&. ~ Any residential use permitted in the residentiazl
zone abutting the lot is permitted. If there is no
abutting residential zone, any resideptial use
permitted in the nearest residential zone to the
lot is permitted. In the case of two (2) or more
abutting residential zones, any residential use
permitted in the most restrlctlve such zZone is
permltted :

b. In any gtructure with commercial use on the first
floor, multifamily dwelllngs are permmtted ahove
the first floar

{2} Businessg:

3. Profegssional offices, as deflned in sectlon 14 47,
but excluding veterinarians. :

b. Business services, as defined in section 14-47, but
excluding beverage container redemption centers.

o, Personal services, as defined in section 14-47.

d. Offices of building tradesmen, provided there iz no
extermor starage of bulldlng materlalq,

e. Retail establishments, provxded such do not include
drive-through sales or services and do not operate
between the hours of eleven (11) p.m. and six (&)
a.m. and do. - not accept deliveriss or Services
between the hours of ten (10) p.m. to seven {7}
a.m. . : -

f. Beverage dealers (as defined in 32 M.R.S.A. 1862}
provided they meet the following regquirements:

1. Maximum total floor area for_beverage
container redemptions, including the storage
of spent beverage containers, shall be no




ity of Portland, Maine
Cofde of ordioanses

Sec F4-162

(31

{4}

{2}

Land Use
Chapter 14
Rev., 2~21-01

greater than five hundred {[(500) ¢g. L. or Ten
{103 percent of the total floor area ol the
facility, whichever is less;

2.  Beverage container redemption is an accessory
~use to a prinecipal retail use that inciudes
hevarage sales. Local beverage contalnexr
redemption centers as defimed in 32 M.R.Z5.A.
1867, as may be amended, are not allowed as &

prlnclpal use.

3. Storage of all beverage containers shall be
contained entirely withim -the buillding
providing retail sales.

Inetitutional:

a. Church or other place of worship:

b. Municipal offices;

c. Elementary, middle and secondary séhocls:

d. Nursary SGhOOlS and kindexgarten; |

e. Clinics cf less than three thousand {3,000} sguare
feet of t@tal floor space.

Other:

a. Lo@ging houses;

b. Utility substations,. %s define& iﬁ section 14-47,
subject tce the standards of article V (site plan};

<, Day care fa01lltles or baby51tt1ng sexrvices;

d. Accessory uses as provided in section 14n404;

e, Bed - and breakfast, subject to the standards of

article V {site plan}.

Uses permltte& above the ground floor level of bulldlngg
in the B-1b zone: ‘

14-128




- - and nonresiden

City of Portland, Hains , oo Lapd Uga

Code »f ordinances : C Chapter 14
Sec 14-162 : Rev, 2-21-03
a. any residential use set forth in section 14-162¢=n)y;
“b. Bed apd breakfast, subject. to the standards of

article V (site plan:. :
(ord, No. 292-8§, £-4-88: Ord. No. 133-93, § 2, 11-15-83; ord. No. 125-97, § 5,
3~3-27; Ord. No. 94-89%, 11-15-99}% : oL

Bec. 14-163. Conditional uses.

The following uses are permitted inm the B-1 zone and on the
ground flcocor level of buildings in the B- ib zone, as provided in
section 14-474 ({conditional uses}, if they meet the follaw1ng
requlrementsa

fal Restauxants, provided they. meet thea f0110w1ng'
requirements:.

1. Maximui total floor area for use mf the publlc
shall be one thousand (1,000) square feetf

£. The hours of operation shall be limited t& between
6:00 a.m. and 11:00 p.m. each day:

3. Food service-and consumption'are the primaxy
functian of the restaurant; and

4, There shall be no drive- -through service.
{Oord. Wo. 292-88, 4-4-88: CGrd. No. 133- B3, § 3, 11-15-93; Ord Mo, 94-9%, 11-15-
99}

Seca, léwlﬁﬁg ?rahiﬁite&'asess

" Uses not enumerated in sections 14-162 and 14-163 as elther
permitted or conditional uses are prohibited.
(Ord. Ro. 292 -BE, 4-4-88)

SGCn 1%“165

T

& % {space and bulk
-tlonsl% of thigs= 'ﬁicle, residential uses

. T Section Ti- ﬁf: fid P e e thesy ements of
“such abuttlng OF neayy below,
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Memorandum
Depariment of Planning and Development
Planning Division :

To: Chair Lowry and Members of the Portland Plamming Board
From: Ethan Boxer-Macomber, Planner

Date: Novernber 10, 2005

Re: 137 Newbury Street

Proposed Amendment to Conditional Zoning

A November 15, 2005 workshop has been scheduled for the Plaoning Board to consider the subject
application. '

L Project Summary
Applicant: Luke Macfadyen ' ‘.
15 Howard Street

Portland, Maine 04101
Location: 137 Newbury Street
Current Zoning; Conditional Bl Zone C2

Proposed Zoning; Amended C2 expanding allowable first floor uses to those allowed in the B1b
Zone.

IL. Project Background and Description

On January 3, 1990, the property at 137 Newbury Street was conditionally rezoned from R6 to a
Conditional B1 Zone (C2). The intent of the rezoning, as expressed in a December 5, 1989 memo
from a then assistant City manger to the City manager, was to, ... maintain the residential uses on the
upper floors of the building while allowing business uses on the first floor.”

The range of business uses allowed was limited first floor retail by the conditions of the rezone as
follows (from Conditional Zone C2, Attachment C):

¢ The first floor uses shall be limited to retail uses.
¢ The first floor shall have no more than two (2) retail uses.

While zoning in the area has undergone some changes since 1990, the subject site (Zone C2) is still



Planning Board Memo 137 Mewbuary Street
Movember 5, 2005 Workshop Froposed Amendrent {0 2 Conditioral Bl Zone

situated in what otherwise continues to be an R6 zone. The B2b zone covers the opposite side of India
Street (Attachment H). i

The applicant has indicated that the first floor use restrictions of C2 have mads it difficult for him fo
keep first floor tenant spaces ocoupied. The applicant cites turning away potential tenants due to
zoning determinations against their desired use,

While the applicant originally applied for a rezone from C2 to BIb (Attachment A), staff understands
that the applicant now requests an amendment to zone C2 so as to expand permissible first floor uses
to include all of those permitted in the B1b Neighborhood Business Zore. A complete Iist of those
uses 1s attached (Attachment G).

Staff wilf work with the applicant to provide the Board with neighborhood context photos and a
discussion of comprehensive plan compliance at the November 15, 2005 weorkshop.

IIE.  Attachments

Application

Property Deed

Conditional B1 Rezone C2

1988 Council Agenda Reqnest

Planning Board Report #84-89, December 1989
Site Photo

B1b Permitted Uses

Context and Zoning Map
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NNING REPORT # 04-06

ZONING AMENDMENT
C2 CONDITIONAL ZONE TO B1-B ZONE
INDIA STREET BETWEEN NEWBURY AND FEDERAL
LUKE MACFADYEN, APPLICANT

Submitied to:
Portland Planning Board
January 6, 2006

Submitted by
Sarah Hopkins
Development Review Services Manager



Luke Macfadyen has requested a recommendation from the Planning Board 1o the City
Council for an amendment of the zoning for 137 Newbury Street. The property 18
currently subject to a conditional zone and the applicant tntent is fo have the project
subject 1o less restriction on use.

A B-1b zone has been disoussed as an appropriate zone for the site and at the Planning
Board’s suggestion, a larger area along India Street has been advertised as well.

K. Preject Summary

Applicant: Luke Mactadyen
15 Howard Street
Portland, ME 04101

Location: 137 Newbury Street
Current Zoning: Conditional Bl Zone C2

Proposed Zoning: Amended C2 expanding aliowable first floor uses to those allowed
in the B1b zone.

iE. Project Background and Description

On January 3, 1990, the property at 137 Newbury Sireet was conditionally rezoned from
R6 1o a Conditional Bl Zone (C2). The intent of the rezoning, as expressed in a
December 5, 1989 memo from a then Assistant City Manager to the City Manager, was
to, ““...maintain the residential uses on the upper floors of the building while allowing
business uses on the first floor”.

The range of business uses allowed was limited first floor retail by the conditions of the
rezone as follows (from Conditional Zone CZ, Attachment C):

e The first floor uses shall be limited to retail uses.
¢ The first floor shall have no more than two (2) retail uses.

While zoning in the area has undergone some changes since 1990, the subject site (Zone
C2) 1s still situated in what otherwise continues to be ant Ré zone. The B2b zone covers
the opposite side of India Street (Attachment H).

The applicant has indicated that the first floor use restrictions of C2 have made it difficult
for him to keep first floor tenant spaces accupied. The applicant cites turning away
potential tenants due to zoning determinations against their desired use.



See, 14-180. Beserved.

Procuments



HE  Plapning Board Discussion

Dhring the November 15 workshop, Planning Board members discussed their preference
to remove the conditional zoning for the site, and rezone the property as a B-1b zons. The
Planning Board also directed staff to advertise the length of India Streef, between
Newbury and Federal as a B-1b zone for discussion purposes,

I¥V. Policy Considerations/Consistency with the Comprehensive Plan

The India Street corridor is rapidly changing as shown in the Eastern Waterfront Master
Plan and recent development projects. The introduction of 8 mixed-use hotel,
condominium, retail complex two blocks south of the parcel attests to the changing nature
of the area, as doss the proposed Village redevelopment and Longfellow mixed-use
project to the east,

The original conditional rezoning of the property was approved when the B-1b zope did
not yet exist. In fact, a number of similar conditional rezonings in the India Street
neighborhood prompted the adoption of the B-1b zone.

As stated in the purpese statement of the B-1b zone:

The purpose of the B-1b neighborhood business zone is to provide appropriaie
opportunities for the establishment of smaliscale ground floor commercial uses in
existing buildings, serving a local market, while preserving residential uses and
character above the ground floor of structures. Building additions are
encouraged but not required to meet the maximum sethacks of 14-165(c)(3).

Suitable locations for this zone may include street infersections, arterial Sf?'ecfs
and sites with existing or traditional neighborhood vetail and service uses.

Also, as stated in the permitted use section, the zone maintains the requirement for upper
story residential uses, while allowing business and personal uses on the ground flcor.
Moreover, the B-1b zone allows residential uses on the ground floor, as well.

Such a concept of requiring residential uses above business uses along transportation
corridors is recommended by the Housing Plan and Transportation Plan sections of the
City’s Comprehensive Plan.

Photographs of the buildings in the area are included with & context map as Attachment
H.



V. Staff Recommendation

The Planning Departraent supparts the rezoning of the property at 137 Newbury Steet, as
well as the properties located along India Street as advertised. Currently, retail uses are
located on the ground floor of 137 Newbury, fronting on India Street. 76 and 80 India
Street contain residential uses on the ground floor and upper stories; however, were there
to be redevelopment of the sites, B-1b would be appropriate. Likewise, the Rectory is
located at the corner of Federal and India. The use is institutional and allowed as a
conditional use in the existing R-6 zone. Should the site be redeveloped, a B-1b zone
would be appropriate, as well.

LEER Maotions for the Beard to Consider

On the basis of plans and materials submitted by the applicant and included i Planning
Report #04-06, the Planning Board finds the rezoning of 137 Newbury Street, 76 and 80
India Street and St. Peter’s Rectory at 68 Federal Street.

Attachments
A, Application
B. Property Deed
C. Conditional Bl Rezone C2
. 1989 Council Agenda Request
E. Planning Board Report #84-89, December 1989
F. Site Photo
G. Blb Zoning Text
H. Zoning Map and Context Map



City of Portland, Maine
Beparimem of Plavwning and B&%ﬁﬁpmem

Zone Change Application

Application ID: 863 Applcation Date:  10/03/2005

Applicant Information:
Macfadyen Loke

Q28 ¥O15001  Property Location: 137 Newbury St

Property Owner:
Mactadven Iuke

Mame

Mame

15 Howard St

Business Mame

15 Howard St -

Add_ress
Portland, ME 04101

Address
Portland, ME 04101

Clity, State apd Zip
207-871-1075

City, State and Fip

Telephone Fux

Applicant’s Right, Title or Interest in Subject Property:

Telephone Faz

Amendment A ¥ Blp

Amendment B [

Amendmen; c

Curvent Zoning Designation: C2 Section 14:
7 Existing Use of Properiy: Requested:
4 condomininms, 2 retail (1st floor} and 2 residential
{2nd and 3rd floors).
| FProposed Use of Property:

Broaden allowable refail uses for the two ratail units,

Planning Approval REVIEW TYPE: _Committes Review

RECOMMENDATION DATE: AFPROVAL DATE: ENACTMENT DATE:



APPLICATION FOR ZONING AMENDMENT

City of Portland, Maine
Department of Planning and Development
Portland Planning Board '
Applicant Information: _ 2, Subject Property: - ::%O t _
(ube 4. Mafadyen (122 Nessery SHTF2 Tady
Name _ ' Address E
(S Howaed St  Rete.d ME
Address

Tootland M

028 -T- o5

Asscsso_r‘s Reference (Chart-Block-Lot)

BE(-loFS

Phone - Fax

Pfaperty Owner: £ N Applicant

Mame

ﬁﬁr%e:}@{

_ Oiher

Address

Phone Fax

Right, Title, or Inferest: Please identify the status of the applicant's right, title, or interest in the subject property:

2

Provide documentary evidence, attached to this application, of applicant's right, title, or interest {n the subject
property. “(For example, a deed, option or contract to puichase or lease the subject property.)

Vicinity Map: Attach a map showing the subject parcel and abutting parcels, labeled as to ownership and/or
current use. (Applicent may utilize the City Zoning Map or Parcel Map as a source.)

1of3




16.

Existing Use:
Describe the existing use of the subject property:

Y Condomicims

7 bl (45 plooe)

2 Residehe| (2%0+ R Floos)
Current Zoning Designation(s): Combitionsl B4

Froposed Use of Property: Please describe the proposed use of the subject property. If constiuction or
development is proposed, please describe any changes to the physical condition of the property.

Ig@’m&m sllocyalele JZ;@ZET%R\ Lk fer e tuo

Sketch Plan:- On a separate sheet please provide a sketch plan of the property, showing existing and

proposed improvements, including such features as buildings, parking, driveways, walkways, landscape and
property boundaries. This may be a professionally drifvn plan, or a carefully drawn plan, to scals, by the applicant,
{Scale to suit, range from 1"=10"to 1"=100") :

Proposed Zoming: Please check all that apply:

A K Zoning Map Afnendmcnt, frorn C iy to g E E

B. Zoning Text Amendment to Section 14~
For Zoning Text Amendment, attach on a separate sheet the exact language being proposed, including
existing relevant text, in which language to be deleted is depicted as crossed out (exampls), and language
to be added is depicted with underline (example). '

C. Conditional or Contract Zone

A conditional or contract rezoning may be reguested by an applicant in cases where limitations, conditions,
or special assurances related to the physical deyelopment and operation of the propetty are needed to
ensure that the rezoning and subsequent development are consistent with the comprehensive plan and
compatible with the surrounding neighborhood. (Please sefer to Division 1.5, Sections 14-60 to 62)

20f3




1L

12.

Application Fee: Ay Application Fee must be subnsitted by check payable to the City of Portland in accordance
with Section 14-54 of the Municipal Code (see below). . The applicant also agrees (6 pay all cosls of publication {or
advertising) of the Workshop and Public Hearfng Notices as required for this application. Such amount will be
billed to the applicant f; ollawmg the appearance of the advertisement.

__}fi’ Fee for Service Deposit ($200.00)
{(Required for all applications in addition to the apphs:abie application fee Hsted below)

U Zening Map Amendment $2,000.00
R . Zoning Text Amendment £2,000.00
L Contract/Conditional Rézoning
Under 5,000 sq. ft. - $1,000.00
5,000 sq. ft. and over $3,000.00
Legal Advertisements percent of total bill’
Notices 55 cents each

(zeceipt of application, workshop and public hearmg)

NOTE: Legal notices placed in the newspapcl for the pubhc heanng meeting are required by State Statne and Iocal
ordinance. Apphcants will be billed by the Planning Division.

Signature: The above information i is irile and accurate to the best of my knowiedge

Q/23 Jos” M@

Date of Fﬂﬁng n Signature of Apphcant {[

Fuorther Information:

Please contact the Planning Division for further information regarding the rezoning process. Applicants are
encouraged to make an appointment to discuss their rezoning requests before filing the application.

Applicants are encouraged to include a letter or nanaf;we to accompany the rezoning a.pphcahon which can provide
additional background or context information, and describe the proposed rezoning and reasons for the request in a
manner that best suits the simation.

In the event of withdrawal of the zoning amendment gpplication by the applicant in writing prior to the submission
of the advertisement copy to the newspaper to annonnce the public hearing, a refund of two-thirds of the amount of

the zone changc fee will be made to the applicant by the City of Portland.
Portland Planning Board

Portland, Maine
Effective: July 6, 1998

3o0f3
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WARKANTY DEFE
KNOW ALL MEN BV THESE PRESENTS

THAT, Sewmuel ¥. Minervins and Rebert 51, Mincroine und Afbent J. Aceie of 137 Newbisry St Couney
ta Lake MecFadven of 18 Blowasd St , Pomtlond, Conr

Corobectand ¢ Sassof Malne for winsiduration paid, grmes
Curabedand | Soire of Batne, with WARRANTY COVENANTS | the bad in Prland, Coungy of Cumbedland,

Majoe, derertbed 2 follong;

Gee BEshibit A attached herete and made a part heeeof o

IN PTTNESS WHEREDE, 2 have bercenta ser iy hand thiv 17tk iy of December, 1955,

: %3 2“" ; % M £ V2t Ay
. " Savsucl T, Minervine

STATE YR Parm

<

& ' S i a

g : e 4

=

5 (Lol Gt
Albert . Aceiol”

STATE OF Maine
COUNTY OF Curberfind

Qi this Uth day of Decesuber, 1998 |, persunally spprared befors me the above-samed Samuet T, Mincred
Robers #1 Mingeviae apd Mbert L Awto | sad acknandedged th(? 'ng;gks st hed d cheed,

‘ot Rablic At by Law )
DT s,

by Comminion Expis
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' BN THE CITY CoLMOIL

EMENDMENT TO ZONTNG MA
RE: CONDITIONAL B-1 REZONING
137 NEWBURY STREET

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF PORTLAND, MATNE
IN CITY COUNCIL ASSEMBLED AS FOLLOWS: .

That the Zonimg Map of the City of Portland, dated March
1958, as amended and on file in the Department of Planning and
Urban Development, and incorporatad by reference into the Zoning.
Ordinance by $14-4%, be and hereby is amended by adopting the map
‘change amendment shown on Attachment 1.

Said rezoning shall be subiect to the Tollowing conditions:

1. The second and third floors shall be'Inaintaihed. as
residential usés. : : :

-

Z. The first floor uses shall be limired to retall uzes.
3. The first floor ‘shall have no more than two (2) retail
: uses. T

L4 The storefront shaT} be  on India Street and the
storefront design shall be compatible with neighboring
properties on India Street.. Stairs to the storefront
shall be reviewed by Planning Staff for compatibility,

5. The ‘exterior stairs above ‘the first floor 'shall be

reviewed for compliance with zoning.

6. The applicant shall: receord the approved conditiong of
rezeoning in the Cumberland County Registry of Deeds and
shall  submit procf. of recording to the Planning
Authority. ' S ' o '

b4

7. The signage for thefrénail use shall be appropriate fFfor
& small scale retail use. : o -

8. _This-bonditional reioﬁing shall remain in effect only

as long as this building exists on this property and
shall not -apply to any other structure. '

_ ‘THe .above statedlrestrictiqns;_prbvisions-and ccndiﬁionsaare_
~an essential part of the rezoning, shall run with  the subject

- B-1INDNEWBZONING.AMD.NLB. 001
12.1.89 T |




premises, shall bind the owner, its successors and assigns, of
gaid property or any part thereof or interest therein, and any
party Iin possession or cccupancy of said property or any part
thereof, and shall inure to the benefit of and be enforceable by

“the City of Portland, by and through its duly -authorized

representatives, ‘ -

If any of the restrictions, provisions, conditions, or
portions thereof set forth herein is for any reason held invalid
or uncenstitutional by any Court of competent jurisdiction, such
portion shall be deemed as a separate, distinct and independent
provision and such determination shall not affect the validity of
the remaining portions hereof,

. EBxcept as expressly modified herein, the use and occupancy
of the subject premises szhall be governed by and comply with the
provisions of the Land Use Code of the City of Portland and any
applicable amendments thereto or replacement thereof, - -

In the event of a breach of any condition(s}, the developer
shall apply. for a modification +to the concept plan.  The
Plaaning Board will attempt to resolve the issues resulting in
the breach. That resolution may include & recommendation to the.
City Council that the site bhe rezoned to R-6,

s

B-1INDNEWBZONING .AMD.NLE. 00T - -
12.1.88 S
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" DATE: December 5, 1989

CITY OF PORTLAND, MAIRE
MEMORANDOY | T

Td: Nadeen M. Daniels, Assistant to the City Manager o

FROM: Joseph E. Gray, Jr., Director of ?ianning and-ﬁrban Developmant
7
\‘..}

-

SUBJECT: Minervino Condirional Kezoning

FPlease place this item on the next available Counecil agenda:

The conditional rezoning of 137 Newbury Street, from R~6 Residential ro
B~1 Business. ' '

Background

On November 28, 1989 the Portiand Planniag board voted 7-0 to recommend Lo
the City Ceouncil rthe conditional rezoning form R—6 Residential to B-1
Business, of a 3 story building located ap 137 Newbury Street. The building
is a duplex, with the applicants lot being 1,449 5q. fr. and the building
being 4,026 9. ft. The building is shown in a photogr&phg which is :
attachment 4 in Planning Report #84-89. The proposed storefront is depicted
in & drawiag included as attachment 5. : 3

The conditions are. intended to maintain residential uses in the upper flocrs
.0f the building while allowing business uses on the first'floor. The
‘specific coaditions and penalty section is iacluded in-the report.

Artachments

1. CounciiHOIder_and Mép.

2. Plaunniag Report #84-89
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" CONDITIONAL REZONING
137 NEWBURY STREET

SAMUEL MINERVING, APFLICANT

PLANNIRG REPORT #84-89

Submitted by:

Portland Planniag Beard

Portland, Maine
December 12, 1989

=

B



L. Introduction

samuel Minervino is requesting a conditional rezoning, from RE-6
Reecidential te B~] Business, for the first floor of a building located
at 137 Newbury Btreet., The 1,449 sq, ft. lot contains a 4,026 sq. ft.,
3 story, brick building. The bulilding is shown in a photograph,
included as Atrachment 4, The propercy owned by the applicant frontns
on Ilndia Street. A vicinity map and letcer from the applicant is
included as Attachments 1 and 2.

Public notice for this project counsisred of legal advertisements in the
Guy Gannett Newspaper, notite to area residents and preperty owners, a
notice poested in the City Clerk”s cffice, and a placard displayed on

site.
fL. Sumwary of Findings

Zening R-6 Residential

Land Area. . . 1,449 8q. fr.

Total Square Footage 4,026 sq. fc,

Number of Steries _

Land Uses The building is located in a narrow strip of R-
6 Residential, surrouanded on 3 sides by
business uses. The receatly approved 73 India
Street, 18,000 sq. ft. office and rerail is
acroess India Street.

LLL. Planaing Board Review

The. India Street area has undergone a traasition from a predominately
fesidential area to one dominated by business uses along India Street
with a small residential neighborhood remaining between India and
Franklin Streets, Residential uses along India Street have .gradually
given way to commercial uses. Such uses, along with the 24 Hour Club, °
have affected the marketability of residential uses. The Board has
recognized that tﬁe.remaining residential uses, especially in the upper
fleors of buildings in the area, are a valuable housing resource. :
Given the failure of tesidential uses on the ground floor, the best way
of balancing the preservation of the residential character, and
allowing for some small scale retail uses which will provide a return
from the property, is conditicnal ‘rezoning. This action-would allow
“for compatability with the Land Development Flan since it retains
dwelling units, and will allow for repairs and improvements to the
buigding,. ' ' - C '

This project originally came to the Board as a conventional zone change
request, from R-6 to B~l. Ar the September 26 workshop, the Board
- expressed their concern with preserving the residential character of
the neighborhood, but also communicated the willingness to review a
conditional rezoning request. At 'a subsequent workshop, the Board
examined a list of potential conditions. The counditions are designed
to maintain resideatial Qses ia the second and third floors while

£2



Iv.

‘Findings of the Planning?Board

At the November 28, 1989 public hearing, the Flanning Board voted 7-0
on the following motion with conditions: ’ ’

‘On the basis of plans aad materials submitted. by the applicant and on
' the basis of iaformation contained in Planning Report #77-89 relevant

to standards for conditional rezoning, Section 14-60 and/or other
findings as follows:

That the Planning Board recommends the conditional rezoning of 137
Newbury Street from R-6 to B-1 subject to the following conditions:

I'. * The second and third floors shall be maintained as residential
uses., e e = -
2. ' The B-1 Business zone on the first floor shall be limited to

rerail uses..
3. The first floor shall have no more than 2 retail uses.

4, - The storefront shall be on India Street and tﬁe storefront design
shall be compatible with neighboring properties on India Street;
and ‘stairs to the storefront shall be- compatlbln and reviewed by

«the staff.

5. The exterior stairs shall be rev1ewed by Plan11ng Staff for

compatlblllty with zoqlﬁ

6. The'applicant shalir;écord-the approved conditions of rezoning in
.'the Cumbérland.County,Registry of Deeds and submit proof. of -
recording to cheAPlanning Authority.

7. The Squage for the retail use shall be appropriate for a bmall
scale retail use. :

‘8. This condltlonal rezoning shall remain in effect only so loqg as

this bulldlﬁg exists on this property and shall not.apply to any
other structure

The above stated restrictions, provisions and conditions are an
essential part of the rezoqlqg, shall run with subject premises, shall
bind the owner, its, Succes¢ors and assigns, of said property or 'any
part thereof or interest therelﬂ, and any party in possession of
occupancy of said property or any part thereof, and shall incure to the
benefit of and be enforceable by, the City of Porclaqd by and throudh
its duly authorized representatives. .

If any of ‘the restrictioqs, provisions, conditioas. or portions thereof
set forth herein is for any ‘reason held invalid or uncoqstltutloqal -any

. court of competent jurisdictions, such portion shall be deemed,

separate, distinct and-independent provision and such determlﬁatlon
shall not affect. the validity of remaining portions hereof.

~
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Except as expressly modified herein, the use and occupancy of the
subject premises shall be governed by and comply ‘with .the provisions of
the Land Use Code of the -City of Portland and any "applicable amendments
‘thereto or ‘replacement thereof.

In the event of a breach of any condltldn(s) the developer shall apply
for the mddifications to the approved p1aﬂ. The Planning Board will
attempt to resolve the issues resulting.in the breach., That resolution
may include a recommendatlon to the CltyLCounc1l that the site be

rezoned to R-6. !
Attachments

Vicinity Map
Applicant”s Letter
Site Plan ' ,
Photograph of Building
Reduction of Rendering
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) Ccity of Portland, Maine g Land Use
Code of Ordinances Chapter 14
Sec 14-158 - .- Rev. 2-21-01

Loading areas shall be screened and parking areas gidll
.»be screened and landscaped so as to avoid a larr-

continuous expanse of paved area.

(d) Bﬁuﬁdings and structures shall be 31tedﬂﬂ6?avoid

\ Y esidents, passersby, and useﬁs‘of the site.

(ey Storage oﬁncommodities and equip“ent shall be completely

fence, wallfigr landscapings
(f) The outer perlmeter of;#leyfields, playlots, and other
active recreatlegal ;xeas shall be screened, or shall be
located a reasonab'f‘distance from any residential use.

(gy Off- street parjfng sﬁall conform to the requirements of
division 20 oi’thls art%gle, where applicable. Otherwise,
off- streetﬂnarklng adequate to serve projected employee

)- - ’ and V1SLﬂor needs shalfﬁ be provided. Parking needs
;’ons provided by. th appllcant or the planning

4./

”} Shoreland and flood plain manigement regulatlons.
ﬁg shoreland zone as

¢ cion 26.5.

(Ord. No. 232-81, § 602.7B.7, 11-16-81; Ord. No. 15-92, § 95, 6-15-92)

*Editor's note-—Ord No. 292 88, adopted Apr. 4, 1988, with an effective
date of July 1, 1588, xepealed §§ 14-161--14-167 of Div. 9, B-1 Business Zone, of
- this article and enacted in lieu thereof similar new provisions as set out in §§ -
14-161--14-167. Formerly, such sections derived from §§ 602.8.A--602.8.G of the
city's 1968 Code and from Ord. No. 74-72, adopted Mar. 6, 1972, and Ord. No.
499-74, § 4, adopted Aug. 19, 1974. : S

Gl
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city of Portland, Maine Land Use

Code of Ordinances ‘Chapter 14
Sec 14-161 : . Rev. 2-21-01

Sec, 14-161. Purxpose..
(a) B-1 Neighborhood Business Zone

The purpose of the .B-1 neighborhood business zone is to
provide limited areas for the location of smallscale commercial

establishments intended to serve a local market. As a result, uses

shall be complimentary, quiet and generally do not disturb the

comfort and enjoyment of the adjoining neighborhood environment.
Uses shall be designed for the pedestrian. scale and will provide
convenient access for nearby residents and workers to walk in to

purchase goods and services. Buildings and uses shall be designed ‘

with attractive storefronts or similar features, with windows and
doors convenient to a public sidewalk. Building additions are
encouraged but not required to meet the maximum setbacks of 14-
165(c)(3). This zone shall encourage mixed use buildings such as
commercial first floor with residential uses above or combined
retail/office uses in a multistory structure.

Suitable ‘locations - for - this -zone: may include street
intersections and arterial streets with existing or proposed
traditional neighborhood retail and service uses.

(B) B-1b Neighborhood Business Zone

The purpose of the B-1b neighborhood business zone is to
provide appropriate opportunities for the establishment of
smallscale ground floor commercial uses in existing buildings,
serving a local market, while preserving residential uses and
character above the ground floor of structures. Building additions
are encouraged but not required to meet the maximum setbacks of 14-
165(c)¢3). .

"Suitable locations for this zone may include street’

intersections, arterial streets, and sites with existing or
traditional neighborhood retail and service uses.

(Ord. No. 292-88, 4-4-88; Ord. No. 133-93, § 1, 11-15-93; Ord. No. 94-99, 11-15-
99) . .
-Sec,,l45162. Permitted uses.

(a) The following uses are permitted in the B-1 zone and on
the ground floor level of buildings  in the B-1b zone. For

14-1386
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City of Portland, Maine ) ' o Land Use
Code of Ordinances ’ Chapter 14
Sec 14-162 . ' - , Rev. 2-21-01

permitted uses in the upper stories of bulldlngs in the B-1b zone,
refer to subsection (5) below: in existence on November 15, 1993:

(1) Residential

&. ~ Any residential use permitted in the residential
zone abutting the lot is permitted. If there is no
abutting residential zone, any residential use
permitted in the nearest residential zone to the
lot is permitted. In the case of two (2) or more
abutting residential zones, any residential use
permitted in the most restrlctlve such zone is
permltted

b. 'In any structure with commercial use on the first
floor, multifamily dwelllngs are permltted above
the first floor

(2) Business:

a. Professional offices, as deflned in sectlon 14 47,
but excluding veterinarians. .

b. Business services, as defined in section 14-47, but
excluding beverage container redemptlon centers.

. Personal serVLces, as defined in sectlonv14—47.

d. Offices of building tradesmen, provided there is no
exterlor storage of bulldlng materlals.

e, Retail establishments, prov1ded such do not include
drive-through sales or services and do not operate
between the hours of eleven (11) p.m. and six (6)
a.m. and do. not accept deliveries or services
between the hours of ten (10) p.m. to seven (7)
a.m. 4 :

f. Beverage dealers (as deflned in 32 M.R.S.A. 1862)
provided they meet the following requirements:

1. Max1mum total floor area for beverage
container redemptlons, 1nclud1ng the storage
of spent beverage containers, shall be no
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Land Use
Chapter 14
Rev. 2-21-01 -

city of Portland, Maine
Code of Ordinances
Sec 14-162

greater -than five hundred (500) sg. ft. or ‘ten
(10) percent of the total floor area of the
facility, whichever is less;

2. Beverage container redemption is an accessory
" use to a principal. retail use that includes
beverage sales. Local beverage container
redemption centers as defined in 32 M.R.S.A.
1867, as may be amended, are not allowed as a

prlnc1pal use.

3. Storage of all beverage containers shall be
contained entirely within -the Dbuilding-
providing retail sales.

(3)- Institutional:

a. Church or other place of worship;

b. Municipal offices;

c. Elementary, middle and secondary séhools;

d. Nursery schools and kindergarten; |

e. Clinics of less than three thousand (3,000) square

feet of total floor space.

(4) Other:
a. Lodging houses;
b. Utility substations, as defined in section 14-47,

subject to the standards of article V (site plan):
¢. Day care fac1llt1es or baby51ttlng services;
d. Accessory uses as provided in section 14-404;

e. Bed - and breakfast, subject to the standards of
article V (site plan).

(5) Uses permltted above -the ground floor level of bulldlngs S
in the B-1b zone: - : '
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Ccity of Portland, Maine ) : Land Use .

Code of Ordinances - _ Chapter 14
Sec 14-162 . Rev. 2-21-01
a. Any residential use set forth in section 14-162(a);

"b. Bed and -breakfast, . subject. to the standards of
article V (site plan). :
(Ord. No. 292-88, 4-4-88; Ord. No. 133-93, § 2, 11-15-93; Ord. No. 125-97, § 5,
3-3-97; Ord. No. 94-99, 11-15-99) . . ' '

.Sec. 14-163. Conditional uses.

The following uses are permitted in the B-1 zone and on the
ground floor level of buildings in the B- 1b zone, as provided in
section 14-474 (conditional uses), if they meet the follow1ng
requlrements. '

(a) Restaurants, prov1ded they . meet the following '
requirements:

1. Maximuin total floor area for use of the publlc
shall be one thousand (1,000) square feet,

2.  The hours of operation shall be limited to between
6:00 a.m. and 11:00 p.m. each day;

3. Food service-and consumption'are the primary
function of the restaurant; and

4. There shall be no drive- through service.
(Ord. No. 292-88, 4-4-88; Ord. No. 133-93, § 3, 11-15-93; o:d No. 94-99, 11-15-
99)

Sec. 14-164. Prohibited uses.

" Uses not enumerated in sections 14-162 and 14-163 as elther

permitted or conditional ‘uses are prohibited.
(0rd. No. 292-88, 4-4-88)

14-165 Lne 1300 Mg@fﬂéﬁ?’mts .

Sec.

2o

t”reSLdentlal zone except as noted

below,

follow1mgwfih1mum requlrements-
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137 Newbury Street

Zoned January 3, 1990

137 Newbury Street - Context Map




WY |

P\

,,,,,,,,,

““\~“- OO

Potential Extended B1b Rezone Areq

Y

i iviv v

o0
‘ol
000,

e
o2
»

S
&

aimpi

CAH
€D
0.2,

,"
.A’ o

é)
e
%4
7!
hoes

joo.S eipu

City of Portland
Proposed Rezone to B1b
Vicinity of India and Newbury Streets

137 Newk

¢




o

137 Newbury Street
Conditional B1 Zone (C2)
Zoned January 3, 1990

l —_
O

jooN)s BIpU|

137 Newbury Street - Contéxt Map



65 FEWBURY STREET
FORTLAND, B 04161
£07.761.9000
fex: 7612010

ARCHITECTURE

PE@EAT o GITY

" "I surew ‘puejaiod

§ :
y | Toeouals AangMmeapN

W a suauiedy UDADeLdBN

188LE DATE

JOB:=
PRELM.
FINAL

BID

REVISION

CD's

P

— Zwgr PRk [TYT

0

i W A : ﬁ L
20 ==

e,

b N

i

£

ey
{
i

1T
|
|
!
i
i
|

23

|~

:

\AJ;FWE

I | o {===
g
) ,T ¢ Na
/% ; @u , .ri!,;iil M
v e y _ L

T
|
i
{
!
'
!
=T

2.3 4
-+
/,//“
S
S
i
i

24
\

.
Lo
3 Emgh S
:




oy BB W Awid f

£07.761.9000

fue: 7612010

m_ mm . e P : :

m _,“ﬂm Teone Anganer
\l

o Ml

SJURWedy UaApR{e

€5 FEWBURY STFEET N
FORTLAND, ME 04101 I

ARCHITECTURE

PE@RY o GITY -

ISSLE DATE

PRELIM.

FINAL

BIiD

CD's
REVISION |

JOB:—

hy

|
B = 1

A e

i
-3

f,%.r T W
EAC T RS W
T

_
. .r!-... . - A = .A R e— H 5
e T

N> =

T

I

—part

, . e e - P -
R e



s e 4
B o e e = potmet e s e e m———
e o e i g e s o e e T —

4
S o

X %ﬁ ,.
R (RPIS oYI0 O Sy IBWIY )

, R
| ',
...E..:...:..22-8..2.2.5!.gm.‘.\wuhu» ..MHM..HMW-.... %Q ﬁ%\ﬂwh‘k»«%
I %@& A ;-ypnhuhul,}lsl,

.

. ,» Ts

B - . - - P N
ll&a!!i&.aﬂ!sﬂ.ﬂ 7 '

Elsiiglﬂ-l!’!’}\.x\t




