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L INTRODUCTION

The Village at OceanGate LLC submitted an application to amend the conditional rezoning
agreement for the Village at OceanGate project located at 112-113 Newbury Street. The
proposed amendments to the agreement pertain to Phase I of the Village at OceanGate project,
now called The Bay House. The original agreement was adopted by the City Council on
November 20, 2006 (Attachment 1) and it allows up to 176 residential units in Phases I and II,
with a maximum of 66 residential units stipulated for Phase II. The Planning Board approved the
subdivision/site plan for Phase I with 84 residential units on July 10, 2007 and the Planning
Board tabled Phase II at that meeting.

The applicant is seeking the City Council’s adoption of the proposed conditional rezoning
agreement (attached Council Order). The applicant seeks to revise the conditional zone
agreement to incorporate 1,600 square feet of land from the rear of 61 India Street into Phase I, so
Building #2 may be redesigned to remove a jog in footprint and to construct the building
extension to the dimensional standards of the current agreement. In addition, the proposal
reduces the amount of commercial space to create storage space for units, reduces the number of
residential units from 84 to 82 (the February application proposed 92 units), revise the parking
numbers and modify the exterior fagades and materials. The applicant has withdrawn their
request to pro-rate the community contribution. The applicant is seeking to modify the current
requirement that a performance guarantee for the Phase II sidewalk and curbs be posted prior the
issuance of the Phase I building permit and instead require this prior to the recording of the plat
for Phase II.

The applicant’s representatives include Sebago Technics, David White, Architect, and Greg
Shinberg, Shinberg Consulting. 196 notices were sent for this project and appeared in the

newspaper on May 19 and May 26. A neighborhood meeting was held on April 8, 2008.

1L PLANNING BOARD RECOMMENDATION

On April 29,2008 the Planning Board voted unanimously (5-0, Odokara and Lewis absent) on a
motion to recommend to the City Council the following:

1. The Planning Board recommends the proposed amendments to the contract for items #
1, 3, 4 and 7 (as numbered in this report to the Council) which relates to the map
amendment, the residential unit numbers, the parking arrangements and the reduced
retail space.

2. The Planning Board recommends that item 2 regarding revisions to exterior materials,
entry location and fenestration be referred back to the Planning Board for further
review at the time of the amended subdivision and site plan review.

3. The Planning Board does not take a position on the applicant’s request to revise the
agreement (item #6 of this Council Report) to state that a separate performance
guarantee for the curb and sidewalk for Phase II and any other required Phase II
public improvements be posted prior to the release of the recording plat for Phase II
and recommends that this request is more appropriately within the purview of the City
Council. The current agreement requires a separate performance guarantee be posted
for the Phase II sidewalk and curbing prior to the issuance of a Phase I building
permit.



JIIR SUMMARY OF PROPOSED PROJECT CHANGES AND AMENDMENTS TO THE

CONDITIONAL REZONING AGREEMENT

The proposed Amended Conditional Rezoning Agreement for the Village at OceanGate is

included as the attached Council Order. The Village at OceanGate LLC has revised their request

since the original application for an amended
conditional rezoning agreement. The applicant’s
written submittal for an amendment is included as
Attachment 2 with subsequent submittals included
as Attachments 3 and 4. A summary of the project
history is included as Attachment 5. The revised
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below.
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Map Amendment (Council Order, § -
Condition 1): The map for the

conditional rezoning is revised to
include an area of 1,602 square feet
from the rear of the adjoining lot
owned by Pearl Properties LLC at 61
India Street (Tax Map 20-E-021).
The Pearl Properties site contains the
Tackle Shop, which will remain. The raperdty e Capiiner ofFlamingari Geyslopment A
strip of land to be transferred to the rm——

Village at OceanGate LLC is vacant and the proposed transfer meets zoning
requirements for 61 India Street. The revised map for the conditional rezone
agreement is inserted here. The Planning Board recommends this revision.

cu o

Proposed Area to Rezone from
B-2b to Conditional Rezoning to B-5b
for The Village at OceanGate, LLC
112-113 Newbury Street
April 2008

Subdivision and Overall Site Plan, (Council Order, Condition 2): The current
conditional rezoning agreement states the site will be developed in substantial
accordance with the subdivision and overall site plan and cites the specific site plan
that is attached to the agreement. The agreement also states that, “Phase I of the
project, consisting of two buildings along Middle, Hancock and Newbury Streets
shall conform to the building elevations and architectural renderings submitted by
David M. White, Architect, dated November 17, 2006, Attachment 2 (collectively,
“the Plans for Phase I).”

The applicant is seeking to modify the building elevations and the exterior materials
for Phase I. The proposed changes are outlined in Mr. David White’s list of changes
dated April 23, 2008 (Attachment 5). The discussion of the complete set of changes
and Carrie Marsh’s review of the revisions are found under Section IV, subsection 5
of this report. The Planning Board recommends referring the exterior changes
back to the Planning Board for review at the time of subdivision and site plan
review.



The conditional rezoning agreement has been revised as follows to allow the
Planning Board to review proposed building elevation changes. It states:

The final building elevations shall be approved by the Planning Board during the
required subdivision and site plan amendment process. The previously approved

building elevations for Phase I, submitted by David M. White, Architect, dated
June 26, 2007, Attachment 2 (collectively, “the Plans for Phase I’), may be
modified or altered by the Planning Board in accordance with the Design
Standards for the Eastern Waterfront in connection with the site plan and
subdivision amendments.

Commercial Retail Space (Council Order, Condition 3): The original agreement
stipulated that the project shall contain no less than 6,772 feet of commercial/retail
space along Middle Street, which included a 150 to 200 seat restaurant. The project
no longer contains plans for a large restaurant and the applicant is seeking to reduce
the overall commercial space for the project. The rear commercial area that would
have served as kitchen facilities is now being proposed as storage space for the
residential units. The applicant is proposing to have three commercial/retail spaces
along Middle Street in each building of Phase I with a total of 5,700 square feet of
commercial space. The applicant is also proposing to relocate the residential unit
entrance for Building #2 from the base of building #2 to the connector between
Buildings #1 and #2, in order to provide the three storefronts. This exterior change is
discussed in more detail below under Staff Review (Section IV, paragraph 5);
however the final location of the entrance impacts the amount of retail space. The
conditional rezoning agreement as drafted states that a minimum of 5200 and up to
5,700 square feet of commercial space is required for this project. The Planning
Board recommends this revision with their recommendation that the location of the
door be finalized at the time of subdivision and site plan review.

Number of Residential Units (Council Order, Condition S): The proposed number
of residential units for Phase I was approved with 84 during subdivision review. The
application for an amendment to the conditional rezone agreement states that 92
residential units are proposed in Phase [; however the applicant has revised this figure
downward to 90 units (April 8" submittal) and then to 82 units (April 23™ submittal).
Mr. White’s memo of April 23 (Attachment 5) states that the proposed number of
units will be 82 in order to create “...larger units to meet this demand by prospective
buyers.” The original agreement allowed up to 110 units in Phase I, thus the
proposed density is within the provisions of the agreement and this section does not
need to be amended. The Planning Board did not identify any issues and it does
not necessitate any revision to the conditional rezoning agreement.

Community Contribution (Council Order, Condition 6): In the application dated
February 28, 2008 with the March 4, 2008 cover memo (Attachment 3), the applicant
sought to reduce the required community contribution and fees to a level
proportionate with Phase I. The applicant is no longer seeking to prorate the
community contribution and fees (refer to Greg Shinberg’s correspondence dated
April 8, 2008 [Attachment 4]).

Phasing (Council Order, Condition 8): The Planning Board tabled the proposed
subdivision and site plan for Phase II. The current agreement requires a separate
performance guarantee be posted for the sidewalk and curbing for Phase II prior to




the issuance of a building permit for Phase I. The applicant is seeking to revise the
conditional rezoning agreement to state that a separate performance guarantee for the
cost of installing sidewalks and curbing and any other public improvements must be
posted prior to the release of the recording plat for Phase II. The Planning Board
did not take a position on this proposed revision. The Planning Board felt that the
merits of such a request are within the purview of the City Council.

7. Parking (Council Order, Condition 9): A post development parking analysis is
required in the first agreement, which is to be conducted 6 months after the issuance
of a certificate of occupancy. It states that if the Parking Analysis finds that the 1:1
unit parking space ratio is inadequate, then the parking in Phase IT would need to be
increased accordingly as determined by the Planning Board. The proposed
agreement revises the parking requirements as follows and includes a requirement
that 38 bicycle parking spaces shall be provided on site:

Parking shall be provided for Phase I at no less than a) a 1:1 ratio (1 parking
space per dwelling unit), and b) 6 spaces for retail employee parking and c¢)
active participation in a valid Park and Shop ticket validation program — all
to be provided as follows: 80 parking spaces on-site for residential use and

16 parking spaces in the parking garage being built at the corner of India
Street and Middle Street. A post development occupancy parking analysis

shall be conducted by the DEVELOPER six (6) months following the
issuance of a certificate of occupancy for Phase 1. If the parking analysis
demonstrates the inadequacy of a 1:1 /unit:parking space ratio, then the
DEVELOPER must submit a parking mitigation plan for Phase 1. which
plan shall be reviewed and approved by the City and thereafter implemented
by the DEVELOPER.  Parking for Phase II of the project shall be
determined by the Planning Board during subdivision and site plan review
provided that a condition of such approval shall include the requirement for a
post_development occupancy parking analysis, with the same mitigation
requirements as Phase [.

Thirty-eight bicycle parking shall be provided on site in accordance with
§14-526 of the Portland City Code.

The Planning Board recommends these revisions.

Iv. STAFF REVIEW

The staff review of the proposed revisions of the plans based upon the City’s Site Plan and
Subdivision Standards are listed below.

1. Zoning:

Amendments to the adopted conditional rezoning agreement are requested in order to
incorporate the additional land area, adjust the amount of commercial space within
the project, and to revise other provisions, such as the phasing and parking
conditions. The staff evaluated whether this proposal could go forward without
amending the contract and instead rely on the B-2b zone provisions for the new land
area in combination with the Incentives of Affordable Housing. The dimensional



standards for height and density under those provisions did not achieve the building
height and dimensional standards sought for the project. Penny Littell, Associate
Corporation Counsel, advised that the approval for the Conditional Rezoning
Agreement entered into by The Village at OceanGate LLC, contemplates the use and
layout of the entire site as originally proposed. Any attempt to now utilize the entire
lot (or even a portion thereof) for purposes of calculating land area requirements for
an adjacent parcel zoned B-2 (presumably to allow a number of units and the use of
inclusionary zoning provisions) would in essence, take land already accounted for by
the Conditional Rezoning and use it again to calculate a separate and distinct land
area requirement. This would violate the Conditional Rezoning Agreement presently
in place. A total of 110 residential units is permitted in Phase I and 82 units are
proposed, so the proposal is within the overall density calculations. The agreement
needs to incorporate the additional land area.

Traffic:

The applicant submitted a revised parking calculation report for Phase I that was
prepared by William C. Eaton, P.E., Eaton Traffic Engineering, and dated April 8,
2008 (Attachment 4). Thomas Errico, P.E., Consulting Traffic Engineer, reviewed
the work and found it to be acceptable. The revised agreement reflects the changes in
the parking numbers for this project and includes the recently adopted regulations for
bicycle parking facilities

Public Infrastructure:

The revised plans as submitted to date are acceptable to Public Works. A
Community Contribution of $200,000 is part of the conditional rezoning agreement,
which is to be used for the extension of Hancock Street. The applicant is no longer
seeking to pro-rate this contribution between the two phases of the project. Hancock
Street is a City project currently under construction. Since the Village at OceanGate
project received its site plan and subdivision approval, there have been discussions
between the City, CMP and the applicant on the plans for providing underground
electrical service to the site. Central Maine Power (CMP) reviewed the utility plans
and recommended revisions to the electrical layout in order to create an underground
loop in the system. The City concurred with this recommendation. The applicant
had sought alternative solutions to this recommendation, but has now agreed to the
underground loop as recommended. The City has committed to providing the
necessary ducts in Hancock Street (refer to Joe Gray, City Manager, correspondence,
Attachment 6).

Fire Prevention: Captain Gregory Cass, Fire Prevention for the Fire Department,
reviewed the revised plans and found them to be acceptable and noted that a
designated area for fire access near the entrance might be required when a revised
site plan is reviewed.

Building Elevations and Exterior Materials

Changes to the building elevations and exterior materials are proposed in Phase L.
David White, AIA, submitted a memorandum dated April 23, 2008 (Attachment 5)
listing the proposed revisions since the July 10th approval. Carrie Marsh’s review is
included as Attachment 8. The building elevations included in the public hearing
packet for the July 10, 2008 public hearing on the site plan are included as
Attachment 9.



Based upon the Planning Board workshop held on March 25, 2008, the applicant has
chosen to retain the brick on the Middle and Hancock Street facades and a window
has been added along the alley in the commercial space in Building #2. Hardie board
is proposed as a substitute for the metal cladding. The belt course has been changed

from a combination of granite and brick to polished concrete block with a granite
look.

When the project was approved in July 2007, the intention was to have a restaurant in
Building #2. The commercial space in Building #1 was designed to accommodate a
restaurant and possibly one commercial space. The entrance for the residential units
was located in the base of this building along the Middle Street facade to create a
more prominent entrance for the residential units. The applicant would prefer to
relocate the entry from its approved location to the garage level wall, which is
stepped back from the building facade by approximately three to four feet. The
applicant notes that the relocation of the door provides three commercial/retail spaces
along Middle Street with a total of 2,878 square feet in Phase I and creates a
symmetry of storefronts for both buildings. Retaining the entry in its approved
location decreases the overall commercial square footage to 2,400 square feet in
Building 1, but creates a clear residential entry in the base of the building. The staff
requested that the applicant provided an option of the door in their preferred location
with the exterior materials of Buildings #1 and #2 extended along the residential
entry and garage entry facade for consideration. In addition, the staff recommended
that all doors remain of a scale and detailing that is prominent and readily visible in a
large building and the final set of proposed exterior samples should be submitted to
the Planning Division prior to the City Council’s consideration of the amended
agreement (the materials have been submitted).

At the April 29, 2008 public hearing, the Planning Board expressed concerns
about the proposed changes to some of the entrances, fenestration and exterior
materials. The Board was concerned that that the multiple changes could impact
and compromise the overall design of the project. The Planning Board is not
taking a position on the changes at this time, but suggested that these items could
be further reviewed at the time of an amended subdivision and site plan
application in order to resolve the design details.

V. COMPREHENSIVE PLAN ANALYSIS

Housing and Sustaining Portland’s Future is the housing element of Portland’s Comprehensive
Plan. It encourages construction of all types of new housing to meet the needs of Portland
households. It also encourages sustainable development with higher density housing near the
downtown and supports mixed-use developments within the City’s business zones. The City’s
housing element includes policies to maintain neighborhood integrity and stability. An objective
of the Housing plan states:

Encourage innovative new housing development, which is designed to be compatible
with the scale, character, and traditional development patterns of each individual
neighborhood.

The actions encourage new development that offer diverse and quality living options, provide
traditional neighborhood elements, promote a walkable city and is compatible with Portland’s
existing neighborhoods. The plan also encourages compatible development through the use of



design guidelines for new development. Attachment I is an excerpt of relevant housing policies
from the Comprehensive Plan.

The Eastern Waterfront Master Plan was adopted in 2004. The proposed site for this rezoning is
adjacent to the Eastern Waterfront study area and was included in the height analysis for the
Master Plan. Thus, the goals and policies of the Eastern Waterfront Plan are pertinent to this
rezoning request and the Planning Board directed the staff to evaluate this proposal under the
Eastern Waterfront Design Guidelines at the initial workshop (refer to Attachment D for Urban
Design review by Carrie Marsh). The Master Plan encourages development that is compatible
with the surrounding neighborhoods, natural environment and maritime uses through the use of
compatible architecture, maintaining the street and pedestrian network, and preserving significant
public view corridors to and from the water. The plan also encourages mixed-use development
that will create a vital and active urban area.

The purpose of the B-5 and B-5B zone is “to provide zone in areas of the peninsula near the
central business district, where a mixture of uses, including marine, industrial, commercial, and
residential, is encouraged. The B-5 and B-5b zones are characterized by larger underdeveloped
lots with great potential for denser, clustered, urban mixed use development and more efficient
reuse of existing land and buildings. It is anticipated that such denser, mixed uses would rely on
a shared infrastructure system, including service alleys, parking lots, public transportation
facilities, stormwater management and driveways.

The proposed revisions to the plan add 1,602 square feet of land to Phase I, which allow a jog in
Building #2 to be eliminated and six more residential units to be added. While the commercial
space will be reduced with the elimination of the kitchen space for a restaurant, it maintains a mix
of uses with the first floor area for both buildings 1 and 2 designated for commercial/retail space.
Housing is the predominant use in this mixed-use proposal, which is near the downtown and
major transportation facilities. The project will provide a mix of uses that offer a 24-hour
presence in the neighborhood and does not interfere with any of the marine or other uses
proposed near the waterfront. In addition, a shared alley serves the project and an adjoining
business on India Street and the developer is participating in upgrading the public street and
utility infrastructure within this neighborhood.

VL Neighborhood Meeting and Public Comment

The applicant held a neighborhood meeting on April 8, 2008. The meeting notes and list of
attendees is in Attachment 10. No public comments have been received to date.

Attachments:

1. Conditional Rezoning Agreement for the Village at OceanGate, adopted November 20,
2006

2. Zoning Amendment Application from the Village at OceanGate, LLC., dated February
28,2008

3. Applicant Submittal, April 8, 2008, memorandum from Greg Shinberg and Parking
Calculation Memorandum from William Eaton

4. Applicant Submittal, April 23, 2008, memorandum from David White, ATA

5. Project History

6. Subdivision and Site Plan Approval Letter, dated July 20, 2007



10.
11.
12.
13.

Correspondence from Joseph E. Gray Jr. to Dimitrios Dasco, dated Feb. 22, 2008
Memorandum, Carrie Marsh, dated April 25, 2008

Building Elevations from July 10, 2008 public hearing

Neighborhood Packet, neighborhood meeting held on April 8, 2008

Revised Site Plan and Building Elevations, dated April 18, 2008

Revised First Floor Plan and Middle Street Elevation, dated April 22, 2008
Revised Site Plan, dated 4-22-08
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Conditional Zoning Agreement
The Village At Ocean Gate
112-113 Newbury Street, Portland, Maine

Fy ot e
. This agreement is made as of the ‘q day of Cf””b“’». 2006 by THE VILLAGE AT
OCEAN GATE, LLC, a Maine Limited Liability Corporation having a principal place of

business at Boston, Massachusetts (hereinafter “DEVELOPER”).

WHEREAS, DEVELOPER, as assignee of the rights of the purchaser under a purchase and
sale agreement with the Village Café, Inc., has the right to purchase the property located at 112-
113 Newbury Street and 40 Hancock Street, Portland, Maine, consisting of the property shown
on the Portland Assessor’s Map as parcels 20-E-9, 20-D-13-15 and 20-D-32 and described in the
Cumberland County Registry of Deeds at Book 17317, Page 167, Book 3161, Page 504, Book
4357, Page 291, Book 3217, Page 83, Book 3004, Page 226, Book 3091, Page 703, Book 3752,
Page 140, Book 3112, Page 131, Book 3024, Page 132, Book 3291, Page 260, Book 2996, Pages
235 and 237, Book 4357, Page 289, Book 4094, Page 222 and Book 9520, Page 73 (hereinafter
the “SITE”); and

WHEREAS, the SITE is currently in the B-2b zoning district and is adjacent to a B-5b district
to the southeast; and

WHEREAS, Developer has filed a Zone Change Application with the City of Portland
(hereinafter “CITY”) to rezone the SITE to the B-5b zoning district subject to certain
modifications and conditions set forth in this Agreement in order to accommodate a mixed-use
development consisting of up to 176 residential units; space for a 150- to 200-seat restaurant; and
sidewalk-level commercial space in a complex of buildings of varying sizes and heights
(hereinafter the “project”); and

WHEREAS, the Portland Planning Board has determined that the rezoning would provide
needed housing, would create a vibrant new neighborhood and would assist in revitalizing
adjacent areas; and

WHEREAS, the Portland Planning Board, pursuant to 30-A M.R.S.A. § 4352(8), and after
notice and hearing and due deliberation, recommended rezoning the SITE; and

WHEREAS, the CITY, by and through its City Council, has determined that the rezoning is
appropriate due to the unusual nature and unique location of the development proposed, that the
uses proposed are consistent with the existing and permitted uses within the B-5b zone and that
the rezoning would be pursuant to and consistent with the CITY’s Comprehensive Plan; and

WHEREAS, DEVELOPER has agreed to enter into this Agreement, with its concomitant terms
and conditions, which shall hereinafter bind DEVELOPER, its successors and assigns;

NOW, THEREFORE, in consideration of the rezoning of the SITE, DEVELOPER agrees to
be bound by the following terms and conditions:

Icarpenter/clv/villageagreement/12 1806
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1. Map. The CITY shall amend the Zoning Map of the City of Portland, dated December
- 2000, as amended and on file in the Department of Planning and Developinent, and
incorporated by reference into the Zoning Ordinance by §14-49 of the Portland City
Code, by adopting the following map change. The underlying zone is changed from B-2b

to B-5b.
/ // ROS Zone TR

4
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Proposed Conditional Rézoning from B-
112-113 Newbury Street and 40 Hancock Street
June, 2006
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2. Subdivision and Overall Site Plan. Except as otherwise provided in this paragraph 2, the
SITE will be developed substantially in accordance with the Subdivision and Overall Site
Plan, Attachment 1, submitted by Sebago Technics, Inc., dated 8/03/05 as revised
November 17, 2006. Phase I of the project, consisting of two buildings along Middle,
Hancock and Newbury Streets shall conform to the building elevations and architectural
renderings submitted by David M. White, Architect, dated November 17, 2006,
Attachment 2 (collectively, “the Plans for Phase I”’). Phase II of the project, consisting of
one or more buildings along Newbury and Hancock Streets shall meet the following
requirements:

- amaximum of sixty six (66) residential units shall be provided; and

Trupreess e Ua: Dogs i
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- a minimum setback of twenty five (25) feet from the most westerly rear

property line (abutting CBL 20-D-11) shall be provided and as illustrated
below ; and

Required Minimum Setback of 25 feet in Phase ||
Depiction - Not to Scale

Prepa et tha Dazasnont of Pgarng a3 Dyelopmert ’x
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- the maximum height of any building(s) in Phase II shall be sixty-five
(65) feet measured from the existing Newbury Street grade.

The Planning Board shall review both the Phase I and Phase II proposals and apply the
site plan and subdivision standards of the Portland Land Use Code and the applicable
standards of the Eastern Waterfront Design Standards to each.

After the initial approval of the Plans for Phase I, and any plans submitted in connection
with the development of Phase II, the Planning Board may, upon application of
DEVELOPER and without the necessity of amending this Conditional Rezoning
Agreement, approve subsequent changes to the Plans for Phase I which decrease building
~dimensions or reduce the density of development, provided that any such decrease or
reduction shall nonetheless be determined to substantially conform to the Plans.

The project shall incorporate light fixtures in “Downtown Black,” specifications to be
provided by the Planning Authority during subdivision review. In addition, all other
streetscape improvements will be consistent with the Hancock Street Extension Plans,
which improvements are currently represented on the Plans.

3. Permitted uses: Those uses allowed in the B-5b zoning district. The project shall inciude
not less than 6772 square feet of commercial/retail space on the ground level along
Middle Street and at the corner of Hancock and Middle Streets as depicted on the Plans.

Icarpenter/clv/villageagreement/121806
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4. Phase I shall consist of, at minimum Buildings 1 and 2, while Phase 2 shall con sist of one
or more buildings in accordance with §14-495(h).

5. Modifications to B-5b Regulations. The SITE shall be governed by the regulations
applicable to the B-5b zoning district, except as follows:

a. The maximum residential density on the SITE shall be 176 dwelling unt ts.

b. The maximum front yard setback shall be ten (10) feet, except that a front yard
setback of no greater than sixteen (16) feet shall be allowed for the parking garage
entrance and associated fagade as depicted on the Plans for Phase I.

¢. The maximum height for the structures shall be:

Buildings 1 and 2: The maximum height of each building in Phase I shall not
exceed 74 feet from average grade, as measured and approved by the Zoning
Administrator.

Building(s) in Phase II: The maximum height in Phase II shall not exceed sixty-
five (65) feet measured from the existing Newbury Street grade.

d. The cornices of buildings, and storefront awnings along Middle and Hancock
Streets, will extend over the street rights of way in various locations as shown on
the Plans. The CITY hereby grants license for such overhangs and auth orizes the
City Manager to execute said license in such form and with such terms and
conditions as he deems appropriate.

e. An underground electrical vault will be installed within the right of way of
Newbury Street, the final location of such vault to be approved by the Planning
Authority. The CITY hereby grants license for such installation and authorizes
the City Manager to execute said license in such form and with such terms and
conditions as he deems appropriate.

6. Community Contribution. The community contribution under this Agreement shall be
$200,000.00, to be dedicated to extending Hancock Street between Middle Street and the
Commercial Street extension or to reimburse the City for expenses it incurs in such
extension; $5,000.00 dedicated to the India/Middle Street traffic improvements to be
commissioned by the City; and $5,000.00 to be dedicated to the Eastern Waterfront Post-
Development Traffic Impact Study to be commissioned by the City. The community
contribution under this Agreement is independent of any conditions which the Planning
Board may lawfully require under site plan review or subdivision review. The community
contribution shall be made prior to the issuance of a building permit for Phase L

The restaurant and/or retail/commercial uses on site shall participate in a Park and Shop
Program (or similar program) with the “Riverwalk Parking Garage located at Middle
Street, Portland, with documentation of such participation provided to the City Planning
Authority at minimum every two years.

lcarpenter/clv/villageagreement/ 121806



7.

10.

11.

12.

Lo

This conditional rezoning shall become null and void and the SITE shall rexvert to the
existing B-2b zoning district in the event that DEVELOPER fails to ccommence
construction of Phase I within two years from the date of the Council vote_ with the
ability of the Planning Authority, in its sole discretion, to extend this perEod by an
additional one year and Phase II of the project must be commenced within two years
following the issuancé of a certificate of octupancy for Phase I. If any required approval,
including the approval of the conditional rezoning, has been appealeci, and if

DEVELOPER fails to commence construction within one (1) year from the final ‘

disposition of such appeal, this conditional rezoning shall become null and void and shall
revert.

Phasing: DEVELOPER may construct the project in two phases as shown on the Plans.
Phase I is designed to stand alone in the event Phase II is not built. Pexformance
guarantees shall be posted separately for each phase. For purposes of the time periods set
forth in this paragraph 8 and in section 14-525(f) of the Portland City Code,
commencement of construction on Phase I shall be deemed to constitute commuencement
of construction on Phase II, provided that actual construction on Phase II is co mmenced
no later than 3 years after the commencement of construction on Phase 1. A separate
performance guarantee for the cost of installing the sidewalks and curbing fox Phase II
must be posted with the City prior to the issuance of a building permit for Phase I of the
project. If Phase II fails to be developed within the time line set forth in this A greement,
the DEVELOPER shall nonetheless be required to install such improvements upon
demand by the City. Otherwise, the City shall call on the performance guarantee and
install said improvements itself.

A post development occupancy parking analysis shall be conducted by the
DEVELOPER six (6) months following the issuance of a certificate of occupancy for
Phase 1. If the parking analysis demonstrates the inadequacy of a 1:1 /unit:park ing space
ratio, then parking for Phase II of the project shall be increased accordingly as
determined by the Planning Board.

The rezoning shall run with the SITE, shall bind and benefit DEVELOPER and any of
its successors and assigns, and shall inure to the benefit of and be enforceable by the
CITY, by and through its duly authorized representatives. Within thirty (30) days of the
City Council’s passing of the Conditional Zone, DEVELOPER shall file a copy of this
Agreement in the Cumberland County Registry of Deeds, along with a reference to the
Book and Page locations of the deeds for the SITE. DEVELOPER shall provide to the
CITY the Book and Page number of said recording.

If any of the restrictions, provisions, conditions, or portions thereof set forth herein is for
any reason held invalid or unconstitutional by any court of competent jurisdiction, such
portion shall be deemed as a separate, distinct, and independent provision and such
determination shall not affect the validity of the remaining portions hereof.

Except as expressly modified herein, the development, use, and occupancy of the SITE
shall be governed by and comply with the provisions of the Land Use Code of the City of
Portland and any applicable amendments thereto or replacement thereof.

Icarpenter/clv/villagcagreement/12 1806
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City of Portland, Maine
Department of Planning and Development

Ny 2w

Conditional/Contract Rezoning Application

Application ID: __ 1325  Application Date: _ 03/05/2008 CBL:

Applicant Information:
Village at OceanGate, LLC.

Name

020 E021001 Property Location: _61 India St

Property Owner:
Pearl Properties Llc

Name

198 Tuttle Rd

Business Name

35 Fay Street, 107B

Address
Cumberland , ME 04021

Address
Boston, MA 02118

City, State and Zip

617-482-3006 617-482-3007

City, State and Zip

Telephone Fax

Applicant's Right, Title or Interest in Subject Property:

See purchase and sale agreement.

Current Zoning Designation: _B56

Existing Use of Property:
Vacant lot - no structures.

Proposed Use of Property:

To consturct 8 additional units that will be added to
the approved conditional zoning agreement for the

Village at OceanGate located at 112-113 Newbury

Street.

Telephone Fax

Amendment A []

Amendment B [J

Amendment C

Section 14:

Requested:

Planning Approval

RECOMMENDATION DATE:

APPROVAL DATE:

FEVIEW TYPE: Committee Review

ENACTMENT DATE:



Zoning Amendment Application
Department of Planning and Development
Planning Division and Planning Board

1. Applicant Information 2. Subject Property
VILLAGE Ar cor pANGATE , UC bl INDIA <T. ( !; 'j,/‘f I 4}1';;)
Name Address ' v
25 fay ST 115 PoefbAND, ME /ol
Address

Bos7oN, A O2|IP 2o E Z|

Assessor’s Reference (Chart-Block-Lot)

L1 422 %006 (o7 482 20071

Phone Fax
3. Property Owner: \‘/Applicam Other 4. Billing Address:
Sore an abpe VILUAGE AT OciEpNGAdE
Name Name
25 vy 57 (078
Address Address !
-~ g
Boston), MA, O%I3
Phone Fax
4, Right, Title, or Interest: Please identify the status of the applicant’s right, title, or interest in the subject
property:
See bor a[ ade z/ M ‘Aoz (€& @W»J
| |
Provide documentary evidence, attached to this application, of applicant’s right, title, or interest in the subject
property. (For example, a deed, option or contract to purchase or lease the subject property.)
5. Vicinity Map: Attach a map showing the subject parcel and abutting parcels, labeled as to ownership and/or
current use. (Applicant may utilize the City Zoning Map or Parcel Map as a source.)
6. Existing Use:

Describe the existing use of the subject property:

Department of Planning and Development ~ Portland City Hall ~ 389 Congress Street ~ Portland, Maine 04101 ~ ph (207)874-8721 or 874-8719 2



10.

11

Current Zoning Designatio;x(é)/:fz g@ g c-

Proposed Use of Propersty: Please describe the proposed use of the subject property. If construction or

development is proposed, please describe any changes to the physical conditon of the property.

To  ConsTrUCy 8 AvLTsNAL  UNITS  THAT el

B ﬁ /\‘@) é‘) Le-«!;; "T?; ‘T?:\g /5\”}5\’3 ﬁ.? o JE D (:i)&i;) 1O ,/U A L
ZoNNG  AGREEMENT 7%/2_ 7?%1;:’25‘ VictAGE ,cfi::zf“

Sketch Plan: On a separate sheet, please provide a sketch plan of the property showing existing and
proposed improvements, including such features as buildings, parking, driveways, walkways, landscape and
property boundaries. This may be a professionally drawn plan, or a carefully drawn plan, to scale, by the
applicant. (Scale to suit, range from 17 = 10" to 1" = 100’))

Proposed Zoning: Please check all that apply:

Al Zoning Map Amendment, from to

B. Zoning Text Amendment to Section 14-

For Zoning Text amendment, attached on a separate sheet, the exact language being proposed,

including existing relevant text, in which language to be deleted is depicted as crossed out (example)
and language to be added is depicted with underline (example).

»

C. \/ Conditional or Contract Zone

A condidonal or contract rezoning map be requested by an applicant in cases where limitadons,
conditions, or special assurances related to the physical development and operation of the property
are needed to ensure that the rezoning and subsequent development are consistent with the

comprehensive plan and compatible with surrounding neighborhood. (Please refer to Division 1.5,
Sections 14-60 to 62)

Application Fee: An Application Fee must be submitted by check payable to the City of Portland in
accordance with Section 14-54 of the Municipal Code (see below.) The applicant also agrees to pay all costs
of publication (or advertising) of the Workshop and Public Hearing notices as required for this application.
Such amount will be billed to the applicant following the appearance of the advertisement.

Fee for Service Deposit $200.00
(This fee is required for all applications in addition to the application fee listed below)

Zoning Map Amendment $2,000.00

Zoning Text Amendment $2,000.00

Department of Planning and Development ~ Portland City Hall ~ 389 Congress Street ~ Portland, Maine 04101 ~ ph (207)874-8721 or 874-8719 3



12.

13.

A\ &\
Contract/Conditional Rezoning ’g A

Under 5,000 sq. ft. $1,000.00
5,000 sq. ft. and over $3,000.00

Advertising/Notices:

Legal Advertusements Applicant to pay a percent of the total advertsement

Notices .75 cents each
(receipt of application, workshop and public hearing notices will be sent)

NOTE: Legal notices placed in the newspaper for the public hearing meeting are required by State Statue

and local ordinance. The cost of any and all newspaper advertisements, legal advertisements and Planning
Board notices will be billed directly to the applicant.

Signature: The above information is true and accurate to the best of my knowledge.

Signature of Appliéant Date of Filing

== HIBHRY, peoi /’ /wwAdé-;?fz_
Further Information: QIAPMQ/( JOMSU(,Z% 4/ (L&

Please contact the Planning Division for further information regarding the rezoning process. Applicants are
encouraged to make an appointment to discuss their rezoning requests before filing the application.

Applicants are encouraged to include a letter or narrative to accompany the rezoning application which can

provide additional background or context information, and describe the proposed rezoning and reasons for
the request in a manner that best suits the situation.

In the event of withdrawal of the zoning amendment application by the applicant, a refund of two-thirds of
the amount of the zone change fee will be made to the applicant as long as the request is submitted to the
Planning Division prior to the advertisement being submitted to the news paper.

Portland Planning Board
Portland, Maine

Department of Planning and Development ~ Portland City Hall ~ 389 Congress Street ~ Portland, Maine 04101 ~ ph (207)874-8721 or 874-8719 4
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PURCHASE AND SALE AGREEMENT

TH
THIS AGREEMENT made and entered into this _21 day of February, 2008 by and
between Pearl Properties, LLC, a Maine limited liability company (Seller) and Village at Ocean
Gate, LLC of 35 Fay Street, 107B Boston Massachusetts (Buyer).

A WITNESSETH:

1. PREMISES. Seller agrees to sell and Buyer agrees to buy the land situated at the
rear of 61 India Eegt,}”g)rtland, Maine (collectively the Premises), such land being
approximately 3570 square feet and depicted on Exhibit A, subject to the provisions of Section
14 below. The Westerly boundary of the Premises shall be no less than twelve (12) feet from the
recently poured foundation on the Seller’s remaining land. Seller shall have the right, but not the
obligation to salvage, remove and retain for its ownership and usc, any and all walls and bricks
located upon the Premises prior to the closing. Included in the sale of the Premises will be a
construction casement to use that approximately 14 foot wide area of Seller’s retained land, also
depicted on Exhibit A, for temporary construction purposes for the initial construction of
Buyer’s project to last the duration of the construction project and for the future maintenance of
the portions of the constructed buildjng thereof,

described, Buyer agrees to pay for the Prémises the sum of Two Hundred Thousand Dollars
($200,000), payable as follows: 5 A /DC

A B
. 2
(a) Deposit. — . paid to Selleras a depﬁﬁwg

1, which shall be credited toward the purchase price at

2. PURCHASE PRICE. Subject to any adjustments and pro-rations hereinafter W

the closing.

(b) Cash at Closing. , . . ] v shall
be paid to the Seller by certified check or bank cashier (s) check at the closing.

2.A.  ADDITIONAL CONSIDERATION. In addition to the Purchase Price, the Buyer

shall deliver the following to Seller at closing: W

(i) Pedestrian Easement. Buyer shall grant, subject to the condition below in this fﬁD
paragraph, Seller an approximately %%?)ot wide pedestrian easement, in such
form. and oo any other reasonably éecess terms and conditions reasonably
satisfactory to Seller, over land of the Buyer from the remaining land of the Seller to
Newbury Street in the area shown on Exhibit A. Buyer shall not be obligated to grant
the foregoing casement to Seller in the event that doing so materially and adversely
affects any mupicipal approvals for Seller’s Bay House Condominium project.

(i) Courtyard & 14-Foot Easement Paving. Buyer shall finish pave the courtyard area on
Seller’s remaining land lying easterly of the recently poured foundation on the Seller’s
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remaining land and westerly of the Premises. In addition, Buyer shall finish pave the
14-foot casement running from Seller’s remaining land to Middle Street and more
particularly described in an instrument recorded in the Cumberland County Registry

W of Deeds in Book 25615, Page 187. The finish paving shall be of the same type,
finish and quality as the paving that Buyer installs on the Premises. Such paving shall

W be completed within T (32) days of paving the Premises but no later than

Dee. 38T 2009. Inthe event that the Buyer defaults in its obligation to pave

hereunder, Seller shall be entitled to any and all legal and equitable remedies
including but not limited to any and all costs, expcnses and attorney’s fees associated
and/or incurred by Seller in enforcing or attempting to enforce the provisions of this
section. The provisions of this section shall survive closing.

3. TITLE. Seller shall convey the Premises to Buyer at the closing in fee simplec
with good and marketable title, free and clear of all liens. The Premises shall be conveyed
subject to exceptions from coverage set forth in Ticor Title Insurance Company Owner’s Policy #
74106-161258, as the same has been amended by endorsement, except for any mortgages or
other liens referenced therein. In the event that Seller is unable to convey title as aforesaid, upon
written notice from Buyer, Seller shall use reasonable efforts to remedy all title defects. In the
event that said defects are not remedied within Forty-Five (45) days from the date of such notice,
then the Deposit shall be returned to Buyer and this Agreement, and Seller (s) and Buyer (s)
obligations hereunder, will terminate. Buyer may, at Buyer(s) option, elect to close
notwitbstanding such defects as may exist.

4, CLOSING. The closing of this transaction shall take place in the office of Tom
Hanson, Bernstein Shur, 100 Middle Street, PO Box 9729, Portland, ME 04104-5029 (or, if the
Buyer and the Seller mutually agree in advance and in writing, at another time and place) within
Fifteen (15) Days of the date of the approval by the City of Portland City Council of the amended
contract zone that shall include the Premises. Notwithstanding the foregoing, the closing shall
occur no later than August 1, 2008. At the closing, Seller shall execute and deliver to Buyer,
against payment of the balance of the purchase price, a Warranty Deed to the Premises (the
Deed).

5. RISK. OF LOSS. DAMAGE, DESTRUCTION AND INSURANCE. Prior to the
closing, the Premises shall be the sole responsibility of Scller and Seller shall bear the risk of any
Joss to the Premises whether by fire or otherwise. In the event of any casualty loss, Buyer shall
have the alternative of either terminating this Agreement by written notice, whereupon Buyer
shall receive back the Deposit plus accrued interest, or of accepting the insurance proceeds made
available, if any, and closing notwithstanding such loss.

6. INSPECTION. At all reasonable times during the term hereof, Buyer shall have
the right to enter the Premises and perform such inspections, engineering tests, soil tests, surveys,
hazardous waste investigations, water tests, or other inspections as Buyer decms necessary or
appropriate provided that the Buyer’s activities shall not damage the Premises. Seller shall have
the right but not the obligation to have a representative present at each inspection. Buyer shall
keep the Premises free of all liéns in connection with its inspection of the Premises or shall
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remove any liens immediately upon being notified of them. Buyer agrees to indemnify, defend
and hold Seller harmless from all damage, loss or claims relating directly or indirectly to any
physical damage to the Premises resulting from inspections or studies of the Premises made by
Buyer or its agents, which indemnity shall survive Closing. Buyer agrees to provide Seller with
copies of each of the reports completed regarding the Premises. Buyer agrees to return the
Premises as nearly as possible to its original condition after all of such tests and inspections. If
the results of a hazardous waste or other investigation done pursuant to this Paragraph are
unsatisfactory to Buyer, Buyer shall have the right to terminate this Agreement by written notice
and receive back the Deposit, plus accrued interest.

7. REPRESENTATIONS AND WARRANTIES. As a material part of the
consideration for this Agreement, Buyer represents to Seller that Buyer knows, has examined,

and has investigated (or, prior to the closing, shall know, shall have examined, and shall have
investigated) to Buyer’s satisfaction, operating information, environmental condition, physical
pature and condition of the Premises. Buyer agrees to take the Premises “AS 1S, with all latent
and patent defects and no warranty by Seller that the Premises are fit for a particular purpose.
Buyer takes the Premises with the agreement that there are no express or implied warrantjes or
representations by Seller as to its physical condition, quality of construction or workmanship, or
any other matter. Furthermore, Seller makes no agreement to alter, repair, or improve the
Premises.

8. POSSESSION. Seller shall deliver possession of the Premises to the Buyer upon
transfer of title free and clear of all leases, tenancies and occupancies by any person.

9. ADJUSTMENTS. PRORATION AND CLOSING COSTS. Real estatc taxes and
assessments and all utilities shall be prorated as of the closing on the basis of the latest available
tax bill. The Maine real estate transfer tax shall be paid equally by Seller and Buyer. The
recording fee for the Deed and any expenses related to Buyer (s) financing will be paid for by the
Buyer.

10. CONDITIONS PRECEDENT. Buyer (s) obligation to close hereunder is subject
to satisfaction of the following conditions at or before closing:

(@)  As of the date hereof, and as of the date of closing, all of Seller (s) representations
and warranties shall be true and correct.

(b)  Approval by the City of Portland City Council of the amended contract zone that
shall include the Premises.

If the above listed condition is not satisfied within the time specified or if no time is
specified, by the closing date, Buyer shall be entitled to receive back the Deposit plus accrued
interest, whereupon this Agreement shall terminate and neither party will be under any further
obligation hereunder.
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11. DEFAULT AND REMEDIES. In the event that Buyer fails to close hereunder for
a reason other than the default of Seller, Seller shall retain the Deposit plus accrued interest as
full and complete liquidated damages in lieu of any other legal or equitable remedy, whereupon
this Agreement will terminate and neither party will be under any further obligation hereunder.
In the event of Seller (s) default hereunder, Buyer may, as its sole and exclusive remedy, cither
(i) terminate this Contract and be entitled to the return of the Deposit or (ii) seek specific
performance.

12.  ACCEPTANCE DATE. This contract shall not be valid unless exccuted by all
parties by 5:00 p.m. Febtustya8;:2008.

13. MISCELLANEOUS.

(a) Time is of the essence of this Agreement. All notices, demands and other
communications hereunder shall be in writing and shall be deemed to have
been duly given on the date of service if served personally on the party to
whom notice is to be given, or on the first business day after mailing if mailed
to the party to whom noticc is to be given by first class mail, postage prepaid,
certified, return receipt requested, addresscd as follows:

TO SELLER: Pearl Properties, LLC
¢/o Joseph W. Reynolds
198 Tuttle Road
Cumberland, ME 04021

TO BUYER: Village at Ocean Gate, LLC
35 Fay Street 107B
Boston, MA 02118

Either party may change addresses for purposes of this paragraph by giving the other
party notice of the new address in the manner described herein. Seller (s) representations and
warranties shall survive the closing. This Agreement will inure to the benefit of and bind the
respective successors and assigns of Seller and Buyer. This Agreement may be simultaneously
executed in any number of counterparts, each of which when so executed and delivered shall be
deemed an original, but all of which together shall constitute one and the same instrument. As
used in this Agreement, the singular number shall include the plural, the plural the singular, and
the use of the masculine shall include, where appropriate, the feminine and neuter. This
Agreement shall be governed by avd construed in accordance with the laws of Maine. If any
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provision of this Agreement is determined to be invalid or unenforceable, it shall not affect the
validity or enforcement of the remaining provisions hereof.

14, SURVEY. Buyer shall obtain, at Buyer’s sole cost and expense, a standard
boundary survey and metes and bounds description of the Premises, which survey will depict the
temporary construction easement area and the pedestrian easement area (collectively, the
“Survey”) prior to closing. The Survey shall evidence the setback compliance of the rear portion
of the Seller’s remaining land and shall be otherwise reasonably satisfactory to Seller in all
respects.

IN WITNESS WHEREOF, Seller and Buyer have executed this Agreement as of the date
first written above.

WITNESS: Pearl Properties, LLC

W b

’ / ) By: f8e Reynolds, its duly authorized Manager

2[3% [op
A

Date
’ / ) By: Demetri Dasco, its duly authorized Manager

The Village at Oceangate LLC

Buyer

z/27/2 8
Date
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Shinberg Consulting, LLC
477 Congress Street, Suite 1012
Portland, Maine 04101-3427
207 772 7070 Office
207 772 7080 Fax

March 4, 2008

Mr. Alexander Jaegerman, Ms. Barbara Barhydt
Planning Division Director, City of Portland
and City of Portland Planning Board Members
389 Congress Street

Portland, Maine 04101

RE: The Bay House
112 Newbury Street, Portiand, Maine

Dear Mr. Jaegerman, Ms Barhydt and Board Members:

Enclosed is a submission for The Bay House Condominiums (formerly known as The
Village At Ocean Gate) project proposed for 112 Newbury Street. The project has been
amended to incorporate approximately 1,600 square feet of land that will be acquired
from the next door neighbor, Pearl Properties, LLC whose property affronts 61 India
Street.

The total number of units has been increased from 84 units to 92 residential units. The
square footage of retail space has been reduced to approximately 5,348 square feet. The
total number of parking spaces in the garage has been increased from 79 to 80 spaces.
The total number of leased spaces in the Gateway Parking Garage will be increased from
15 to 17. This will provide one parking space for each residential unit and an additional 5
spaces for the proposed retail space.

The retail space remains essentially unchanged at the part of the building that affronts
Middle and Hancock Streets. The retail space in Building 2 at the West Elevation has
been changed to provide additional storage space for the residential units.

After meeting with City Staff to review possible alternate materials for the buildings, the
exterior of the building has been changed to include more concrete masonry units (CMU
Block) at the base of the building and more cement board clapboard siding has been
placed on the Newbury, Hancock and Middle Street elevations. In addition, the arched
windows at the top floor have been changed to standard double hung windows.



=R

As per the terms of the Conditional Approval letter from Ms. Barhydt dated J uly 20,
2007, the following fees have been agreed to:

1. $9,600.00 tree replacement fee;

2. $43,000.00 fee to reclaim and repave Hancock Street as per the memo from Mike
Farmer of Portland Public Works;

3. $200,000.00 Community Contribution to be dedicated to the extending Hancock
Street between Middle Street and the Commercial Street extension or to
reimburse the City for expenses it incurs in such extension.

The three items listed above equals a total amount of $252,600.

Because these fees were based upon building both Phase I and Phase II, and Phase II was
not approved by the Planning Board on July 10, it is reasonable to request that the total
fees be reduced from $252,600.00 to $156,612.00 or 62 % of the total. This calculation is
based upon the relative size of Phase I and the proposed size of Phase II.

As noted in Section 5 of the approved Conditional Zoning Agreement, several
modifications have been granted to the B-5b Zone. We request that the additional parcel
to be acquired from Pearl Properties be subject to the same modifications that were
previously granted.

Attached are the revised Site Plans by Sebago Technics dated February 27, 2008 and
revised Floor Plans and Elevations and Floor Plans by David M. White dated February
18, 2008.

We look forward to attending the next scheduled Planning Board Workshop to review the
amended project.

Smcelely, y

C‘\J /
Greg Shi ‘9 erg

Owner’s Repres;&ntatlve and Project Manager
Shinberg Consulting, LLC

i
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LEGAL DESCRIPTION T L% oroan (eLD)
PARCEL 1 e e i)

A CERTAN LOT OR PARCEL OF LAND SITUATED CN THE SOUTHERLY SIDE OF NEWSURY STREET, N THE
CITY OF PORTLAND, COUNTY OF CUMBERLAND, STATE GF MAINE, NOW OR FORMERLY OF THE WILLAGE
CAFE. INC.. BEING MORE PARTICULARLY BOUNDED AND DESCRIBED AS FOLLOWS:

PAVED PARKING

OF ‘50 FEET, SAID PONT BEING THE NORTHERLY CORNER OF LAND NOW OR FORUERLY OWNED EY
BARTLETT ISLAND LLC. RECORDED IN THE CUMBERLAND COUNTY REGISTRY OF DEEDS IN BOOK 17068
PAGE 212, AND THE HORTHWEST CORNER OF THE PARCEL HEREIN DESCRIGED,

075 3.65,22.25%

SEGMING A7 A PCT 1 THE SOUTIETLY SOF O MV STEET. AV T oy o t

& ROW

4 = BLOCK B
| - 7 o T~
E.C. UpROAN (HELDY-~..

3 SToRY BRICK
| BLDG HEIGHT = 37.6"

THENCE, N 47°-47-16 , A DISTANCE OF 256.87 FEET, BY AND ALONG SAD SOUTHERLY SIDE CF y
NEWBURY STREET TO THE WESTERLY SIDE OF HANCOCK STREET, HAVING A RICHT OF WAY OF 66 FEET, \ arded
TO A POINT, SAID POINT BEING THE MCST NORTHERLY CORNER OF THE PARCEL HEREIN DESCRIZED, QELfi2

VILLAGE bAf

THENCE. § 35'-27'-25" , A DISTANCE OF 220.42 FEET, BY AND ALONG THE SOUTHERLY SIDE OF SAD
HANCOCK STREET TO THE WESTERLY SIDE OF MIDDLE STREET, HAVING A RIGHT OF WAY OF 40.5 FEET,
TO A PONT, SAID PONT BEING THE MOST EASTERLY CORNER OF THE PARCEL HEREIN DESCAIBED.

PORTLAND) ME 04101 R ="===~.
PN

THENCE, S 50'~24'-52" W, BY AND ALONG SAID WESTERLY SIDE OF MIDDLE STREET, A DISTANCE OF
172.32 TEET, TO A POMT, SAD PONT BEING A SOUTHERLY CORNER OF THE PARCEL HEREIN DESCAIBED,

NCE, S 44'~05'-52" Vi, BY AND ALONG SAID WIDDLE STREET, A DISTANCE OF 43.98 FEET, TO A
POIT, 54D PONT BENG THE EASTERLY CORNER OF LAND NOW OR FORUERLY OVNED BY HILARY AND
STEPHEN ANDREW RECORDED IN SAID CUMDERLAND COUNTY REGISTRY OF DEEDS IN S00K 19479 FAGE
226 AND THE MOST SOUTHERLY CORNER OF THE PARCEL HEREIN DESCRIBED,

UL SSUONOD 0L

BLock o ’r BLOCK D
Lot 24 Lot 29

S S

BLOCK D |
Lot 23

THENCE, N £7°-17'-23" W, BY AND ALONG THE LAND OF SADD ANDREW, A DISTANCE OF 79.31 FEET, T0
A BRICK BUILDING CORNER, SAID BUILDING CORNER BEING THE MOST NORTHERLY CORNER OF LAND OF
SAID ANDREW AND THE EASTERLY CORNER OF LAND NOW OR FORMERLY OWNED BY WOODEN NICKEL LLC
RECORDED IN SAID CUMBERLAND COUNTY REGISTRY OF DEEDS IN BOOK 14213 PAGE 166 AND A
SCUTHERLY CORNER OF THE PARCEL HEREIN DESCRIBED,

Bsv
dn
o x 10 camime

MONUMENT FOUND.
AT GRADE 3 OFFSET (HELD)

THENCE, N 47°-17'-23" W, BY AND ALONG SAID LAND OF WOODEN NICKEL LLC, A DISTANCE OF 39.00
FEET, TO A BRICK BUILDING CORNER, SAID BULDING CORNER BENG AN EASTERLY CORNER OF LAND OF 5
SAD'WOODEN NICKEL LLC AND A WESTERLY CORNER OF THE PARCEL HEREIN DESCRIBED, vy

4,
© up N2,

THENCE, N 42-35'-21" £, BY AND ALONG THE LAND OF SAID WOODEN MICKEL LLC, A DISTANCE OF
40.20 FEET, To A PONT, SAID POINT BENG AN EASTERLY CORNER OF LAND OF SAID WOODEN NICKEL
LLC AND A'VESTERLY CCRNER OF THE FARCEL HEREW DESCRIBED,

THENCE. N 42°-36'-19" W, BY AND ALONG THE LAND OF SAID WOODEN NICKEL LLC, A DISTANCE OF
56.58 FEET. T0 A BRICK BUILDING CORNER, SAID BUILDING CORNER BEING THE MOST NORTHERLY
CORNER OF LAND OF SAID WOODEN NICKEL LLC AND A WESTERLY CORNER OF THE PARCEL HEREN
DESCRIBED,
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! pga
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N LLAEE AT e
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8 COMMON RIGHT OF WAY
" (SEE PLAN REFERENCE 4C)
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THENCE, S 46'-27'-27° W, BY AND ALONG THE LAND OF SAID WOODEN NICKEL LLC, A DISTANCE OF
4776 FEET, T0 A PONT. SAID POINT BEING A NORTHWESTERLY CORNER OF LAND GF SAID WOODEN
NIGKEL LLC AND A WESTERLY CORNER OF THE PARCEL HEREN DESCRISED,

THENCE, N 42'-26'-53" W, BY AND ALONG THE LAND OF SAID WOODEN
BARTLETT ISLAND LLC. A DISTANCE OF 37.23 FEET, T0 THE POINT OF B
NEANING AND INTENDING TO DESCRIBE A CERTAN PARCEL OF LAND CONTA
R 1.11ACRES, MORE OR LESS.

FORTLAND, NE 04101
MAP 20 BLOCK € LOT 9

48.458 SOUARE FEET

1334LS VIONI

48.458 SQ. FT.
111 ACRES

PaRCELZ 3 STORY 'CONCRETE
A CERTAIN LOT CR PARCEL OF LAND SITUATED ON THE NORTHERLY SIDE OF NEWBURY STREET, IN THE ,, BLDG HEIGHT = 42.6"
CITY OF PORTLAND, COUNTY OF CUMBERLAND, STATE OF MAIKE, NOW OR FORMERLY OF THE WLLAGE

CAFE, INC., BEING MORE PARTICULARLY BOUNDED AND DESCRIBED AS FOLLOWS: /

1

1

LLC AND LAKD OF SaD /
1
i

BEGNNING AT A POINT ON THE WESTERLY SIDE OF HANCOCK STREET, HAVING A RIGHT OF WAY WOTH
OF £6 FEET. SAID POINT BEING THE EASTERLY CORNER OF LAND NOW OR FORMERLY OWNED BY ROLAND
SUALLEY \R. RECORDED IN THE CUMBERLAND COUNTY REGISTRY OF DEEDS IN EOOK 12574 PAGE 217
AND THE VIOST NORTHERLY CORNER OF THE PARCEL HEREIN DESCRISED, I

PAVED PARKING
ELock €

THOUAS LAUGHUN CO.,

1 Lot 26 «c or
THENCE, S 36-27-23" E. BY AND ALONG THE WESTERLY SIDE OF SAID HANCOCK STREET, A DISTANCE . Brockc Loy
OF 34.41 FEET 10 A POINT ON THE NORTHERLY SIDE OF NEWEURY STREET. HAVING A RIGHT OF WAY OF 1 FORMERLY
50 FEET, SAID POINT BENG THE LOST EASTERLY CORNER OF THE PARCEL HEREIN DESCRIEED, [ (S 2 U |- S T2 S B I -t | I R S

Ev,_mzn:»mgg
o -TEENOE ST
107 SETBACK FROM ELECTRIC LNE

EASTERLY CORNER OF LAND NOW 'OR FORMERLY OWNED BY THOMAS AND MARCIA CARUSTA, RECORDED
1N SAID CUMBERLAND COUNTY RECISTRY OF DEEDS N BOCK 15416 PAGE 137, AND THE MOST
SOUTHERLY CORNER OF THE PARCEL HEREIN DESCRIED,

L3S WOESNTOD OL

-3 STORY BRICK,
(56 HaT = 385

THENCE, N 40'-57'~08" Vi, BY AND ALONG THE LAND OF SAID THOMAS AND MARCIA CARUISTA, A
DISTANCE OF 47.80 FEET, TO A SULDING CORNER, SAID CORNER BEING THE NORTHERLY CORNER OF
LAND OF SAID CARLISTA AND A SOUTHWESTERLY CORNER OF THE PARCEL HEREI DESCRIBED,

10" % 10" cRanrTe |1

THENCE, S 45'-25-24° W, BY AND ALONG THE LAND OF SAID GARUSTA. A DISTANCE OF 27.42 FEET. 3
10°A POKT O THE FACE O SAD EULDING, SAD PONT BEING THE EASTERLY CORVER GF LoD noW 3
0R FORVERLY OWNED BY DOMINIC REALT REALTY LLC, RECORDED N SAID CUMEERLANID COUNTY

FEGISTRY OF DZEDS IN EQOK 15385 PAGE 207, AND' SOUTHWESTERLY CORNER OF THE PARCEL HEREN
DESCRBED,

IOIE, 4 42CH0S1 ¥ e A T L O S i A G BTN L = i SRR
OF 12249 FEET, T0 A POINT, SAID PONT BEING THE MOST NORTHERLY CORNER OF LAND.Of SAD . —— e O% | T
DOMINIC REALI REALTY LLC AND THE MOST WESTERLY CORNER OF THE PARCEL MEREIN DESCRIBED, 10° X 107 CRANITE i -

THENCE, N 45'-49'-42" £, BY AND ALONG THE LAND NOW OR FORMERLY OWNED BY JONATHAN W/ RR. SPIKE 4 Lot 21

PRESTON, RECORDED IN SAID CUMBERLAND COUNTY REGISTRY OF DEEDS IN BOOK 18802 PAGE 237, AND AT GRADE (OUT 0.6
LAND NOW OR FCRMERLY OWNED BY 44 FEDERAL STRELT LLC RECORDED IN SAID REGISTRY IN BOOK

22350 PAGE 122, A DISTANCE OF 40.08 FEET, 10 A POINT, SAID POINT BEING A SOUTHERLY CORNER

OF LAND OF SAID JONATHAN PRESTON. AND A WESTERLY CORNER OF THE PARCEL HEREN DESCRBED,

_
_
inzﬁmi.u.m.E.za»Ezafnc,éumm._._:ﬁm;manﬂ:h;zﬂsnnow
4.00 FEET, 10 A POINT, SAD POINT BEING A SOUTHWESTERLY CORNER OF SAID 4 FEDERAL STREET LLC

AND A WESTERLY CORNER OF THE PARCEL HEREIN DESCRIBED,

1 STORY STCK

BLOCK € (0T § IRy SneC

COMMUNTY DUSINESS 200 / 825
. L7 size——oo 222 L2
ML STREET FRONTAGE:
MAX. FRONT YARD “(ON_PEMNSULAY 2
<0R 1N CASES WHEKE THE AVERAGE DEPTH OF THE FRONT YARD CF THE
NEAREST DEVELOPED LOTS ON EVTHER SIOE OF THE LOT K1 GUESTION IS LESS. AN TEN
FEET, THE FRONT YARD SETBACK OF THE LOT I GUESTION SHALL NOT EXCRED SUCH
AVERAGE DEPTH. A “DEVELOSED LOT- MEANS A (O O WHICH A PRNCIAL STRUCTURE
HAS BEEN CRLCTED. GULDHG ACDITONS ARE NOT REGURED 10 MEET sariiom

/ SPACE & BULK REQUIREMENTS

THENCE, N 47°-14'-55" €, BY AND ALONG THE LAND OF SAID 4+ FEDERAL STREET LLC, A DISTANCE OF
45.34 FEET, TO A PONT, SAID POINT BEING A SOUTHWESTEALY CORNER OF LAND OF SAID 44 FEDERAL
STREET LLC, AND A WESTERLY CORNER OF THE PARCEL HEREIN DESCRIGED,

THENCE. § 42'-22'53" E. BY AND ALONG THE LAND OF SAID 44 FEDERAL STREET LLC, A DISTANCE OF

5260 FEET 10 A POINT, SAID POINT BEING A SOUTHERLY CORNER OF LAND OF SAID 44 FEDERAL
STREET LLC AND A VESTERLY CORNER OF THE PARCEL HEREIN DESRISED,

THENCE, N 47°-46'~45" £, BY AND ALONG THE LAND OF SAID 44 FEDERAL STREET LLC AND THE LAND

NOW OR FORUERLY OWNED BY DAVIO FUIPGS, RECORDED IN SAD COMGERLAND cOuNTY easimy o GRAPHIC SCALE i GUSULL INCLUDES ALL LAKD LoGATED SoUTH OF 1-295.

OEEDS N BOOK 15376 PAGE 285, A DISTANCE OF 110.00 FEET, 70 A PORT. SAD PONT GENG THE. 0 e

SCUTIVESTERLY CORNER OF LAND NOW OR FORMERLY OWNED BY SAID ROLAND SALLEY JR. AND A o - w nesomyELEET, AT A SOE YARD ABUTS X RESDSNTAL ZOE 0R & FRST MO0

NORTHERLY CORNER OF THC PARCEL HEREN OESCHELD, § T i ESDENTIAL USE, TEN(10) FEET IS REURED, SIDE YARDS OH SDE STREETS (CORNER
— 1 LOTY: ) THE B=2b ZONE. MAXWUM OF TEN(10) FEET EXCEPT THAT FOR. ANY New

A, § 20234 £ Y A Aokl T i o SHD BELAD SUALEY . & DTG 7 ST B L SO Mo it N e i bl S

21.02 FEET, TO A POMNT, SAID PCINT BEING THE MOST SOUTHERLY CORNER OF LAND OF SADD SUALLEY

MIN. REAR SETBACK: o Lo’ bl
AKNDA NORTHERLY CORNER OF THE PARCEL HEREW DESCRIBED, ETBACK 10T,

“WHERE A REAR YARD ABUTS A RESIDENCE ZCNE OR FIRST FLOOR RESIDENTIAL
USE, THENTY(70) FEET IS REQURED.
MAX. STRUCTURE HEIGHT. —--——mmmem == 43 FT.
VAX. MPERVIOUS SURFACE RATIO:——————_— 90% IN THE B-2b

THENCE. N 47'-46'=45" £, BY AND ALONG THE LAND OF SAID ROLAND SVALLEY (R., A DISTANCE OF
60.72 FEET, 10 THE POINT OF EEGINNING.

MEANING AND INTENDING TO DESCRIBE A CERTAIN PARCEL OF LAND CONTAINING 30,687 SQUARE FEET
OR 0.70 ACRES, MORE OR LESS.

T

LOCATION MAP
GENERAL NOTES:

1) THE RECORD OWNER OF TME PROPERTY IS VILLAGE CAFE NC

DEEDS T0 SUBJECT PARCELS ARE 17317\167, 3161\504, 4357\291, 3217\83, 3004\226,
3091703, 3752\140,

4094\222. 95207,

2) THE PROPERTY IS DEPICTED ON THE TOWN OF PORTLAND TAX MAP 20; BLOCK E LOT 8 AND
BLOCK D, LOTS 13, 14, 15, 4KD 32.

131, 3024\132, 3291\260, 2996\237, 2996\235, 4357\289,

3) THE BEARINGS SHOWN HEREON ARE BASED LPON GRID NORTH NAD 1983 MANE WEST Z0NE.
CONTOURS AND ELEVATION SHOWN HEREON ARE BASED UPON NGVD 1929 VERTICAL DATULL

4) PLAN REFERENCES:

A) PLAN THLED “ALTA / ACSM TITLE SURVEY OF JORDAN'S MEATS PROPERTY, FREPASED FOR PME
VLMTED PARTNERSHI, BY SEBAGO TECHNICS, INC.. DATED 4/29/05.

B) PLAN TITLED “PLAN OF LAND STANDARD BOUNDARY SURVEY ON FORE. INDIA, MIDOLE NEWSURY,
HANCOCK,  MOUNTFORD STREETS, PORTLANO MAINE™ PREPARED FOR AWERICAN HOIST & DERRIGH
0., BY OWEN HASKELL, INC., DATED AFRIL OF 1987,

©) ALTA/ACSM LAND TITLE SURVEY, PREPARED FOR ARl REAL ESTATE HOLDINGS BY OWEN HASKELL
INC', DATED NOV. 8, 2001,

D) PLAN TILED "CITY OF PORTLAND, MAIRE PUELIC WORKS DEPARTMENT ENGHEERNG SECTION —
AUPSHRE STREET SL WORKSHEET" BY THE GITY OF PORTLAND ENGINEERS OFFICE, DATED FES.
200

E) RIGHT OF WAY MAPS BY THE CITY OF FORTLAND: # 21, 52, 73, AD 13,

F) PLAN OF SEWER LINE — NEWBURY STREET, BULT JUNE 1877, CITY PLAN #425/5.
PLAN OF SEWER UNE — MIDOLE STREET, RE-BULT AUG. 1926, CITY PLAN #424/10

PLAN OF SEWER LINE — INDIA, NEWSURY, FEDERAL. AND CONGRESS ST, REBULT AUG. 1926, QT
PLAN f440/25.

©) PLAN OF PROPERTY IN PORTLAND, MAE, PREPARED FOR THOMAS LAUGHLN CO.. DATED SEPT.
2/1955; DRAWNG §473/9.

H) PLAN OF PORTLAND SEVER SYSTEM INFLTRATION — INFLOW ANALYSIS, PREPARED FOR
PORTLAND WATER DISTRICT BY HUNTER—BALLEW ASSCGATES. GITY DRAWNG #V~3.

1) PORTLAND WATER DISTRICT, PORTLAND SHEET 6.

) PLAN TITLED “PLAN OF LAND STANDARD BOUNDARY SURVEY ON FORE, WDIA, MODLE NEVBURY,
HANCOCK, & MOUNTFORD STREETS, PORTLAND MANE™ FREPARED FOR SHIPYARD BREWNG
COMPANY, BY OWEN HASKELL, INC., DATED APRIL OF 1987, REWISED 11/2/95..

K) SITE PLAN “ADDITIONS TO: THE VILLAGE CAFE. PCRTLAND, ME. BY JOHN H. LEASURE —
ARCHITECT, NC., DATED UAN. 4, 1385,

1) PLAN TITLED “NDIA ST. REBUILGING SEWER — MIDDLE ST. TO CONGRESS ST.,
BY THE CITY OF PORTLAND DEPARTWENT OF FUBLIC WORKS, DRAVN ON 11/4/55. DRAWNG #655/0.

M) FLAN OF PROPERTY IN PORTLAND, WAIE UADE 7OR VILLAGE CAFE" DATED 4-10-84 BY £C
JORDAN.

5) SuBcECT T0:

A) RIGHTS AND EASEUENT GRANTED TO CO CENTRAL MANE POVER COMPANY RECOROED IN THE
CUMBERLAND COUNTY REGISTRY OF DEEDS IN BOOK 3408 PAGE 116

B) RIGHTS AND EASEMENT GRANTED TO THOMAS LAUGHUN COMPANY FOR NOISE. WERATION.
SUOKE, SOOT, CINDERS, FUMES, GASES, AUD VAPORS RECORDED M THE CUMBERLAND COUNTY
REGISTRY OF DEEDS Il THE FOLLOWNG BOOKS AND PAGES; 1611\362, 2084\472, 1898175,
1611\327, 1617\321, 1652\313, 2041135,

) RIGHTS AND EASEENT GRANTED BY AVEDEO REAU AND BRIGIDA DIMILLO TO CENTRAL MAME.
POWER CO. AND NEW ENGLAND TELEPHONE CO. RECORDED I THE CUMBERLAND COUNTY REGISTRY
OF DEEDS IN BOOK 2806 PAGE 166,

D) RIGHTS AND EASEMENTS GRANTED BY AMEDEO REAU AND BRIGIDA DIMILLD TO CENTRAL MANE
PONER CO. AND NEW ENGLAND TELEPHCNE CO. RECCRDED M THE COMBERLAND COLNTY REGISTAY
OF DEEDS IN BOOK 3027 PAGE 770,

E) RIGHTS AND EASEUENTS CAANTED TO THE VILLAGE CAFE. INC. TO CENTRAL MAINE POWER
COUPANY AND NEW ENGLAND TELEPHONE COMPANY RECORDED IN THE CUNBERLAND COUNTY
REGISTRY OF DEEDS W BOOK 6793 PAGE 349,

F) RIGHTS AND EASELENTS GRANTED BY WARWCK CORPCRATION TO CENTRAL MANE POWER
‘COMPANY AND NCW ENGLAND TELEPHONE COMPANY RECORDED IN THE CUMBERLAND COUNTY
REGISTRY OF DEEDS 1 BOOK 3211 PAGE 557.

) THREE FOOT WOE RIGHT OF WAY LOCATED OFF THE SOUTHERLY SIDEUNE OF FEDERAL STREET
AS DESCRIBED IN DEED FROW GEISINGER REALTY CO. 10 WARWCK CORPGRATION RECORDED IN THE
CUMBERLAND COUNTY REGISTRY OF CEEDS IN BOGK 3142 PAGE 190.

H) 10 FOOT FIGHT OF WAY REFERENCED FROM BOOK 7270 PAGE 0035, QUOTED AS READING “THE
ABOVE DESCRIBED PREMISES WAY BE SUBJECT TO A RIGKT OF WAY ABOUT 10 FEET WOE AND 42
FEET LONG LOCATED OFF THE SOUTHERLY SDEUINE OF FEDERAL STREET AS DESCREED IN A DEED
TO WARWCK CORPORATICN RECORDED I THE CUMSERLAND COUNTY REGSTRY GF DEEDS E0OK
3142, PAGE 190.” NOT SHOWN ON PLAN

) RIGHTS OF OTHERS T0 PASS OVER PARCEL 1 TO AND FROU TURNER'S COURT AS DESCRIBED I
DEED FROV GEOFFREY I RICE TO VILLAGE CAVE. INC. RECORDED N THE CUMBERLAND COUNTY
REGSTRY OF DEEDS I BOOK 4308 PAGE 125

) RIGHTS DESCRIED IN DEED FROM ARNOLD M. SIGUANO TO MARIA DEFILIFPO NAVARRO
'RECORDED IN THE CUMBERLAND COUNTY REGISTRY OF DEEDS N BOGK 1148 PAGE 240

K) LMITS OF TURNERS COLRT ARE BASED ON PLAN REFERENCE "W"
L) BULDING AND OVERHANG EASEUENT FOR BLOCK D LOT B DESCRIBED M BOOK 7575 PAGE 0074,
) THERE IS NO 100 YEAR FLOOD PLA LOCATED O THE SITE_AND IS DESIGNATED AS ZONE C

PER THE FLOOD INSURANCE RATE NAP FOR THE TOWH GF PORTLAND, MANE, COMMUNITY PANEL
NUUBER 230051 0014 B DATED JULY 17, 1985,

7) PUSLIC WATER AND SEVER IS PROVIDED T0 SUBLECT PARCELS.

B) THIS PLAN IS BASED UPON A BOUNDARY SURVEY PERFORUED IN ACCORDANCE WITH THE STATE
OF MANE BOARD OF LICENSURE FOR PROFESSIONAL LAND SURVEYORS STANDARDS OF PRACTICE
WITH THE EXCEPTION THAT NO NEW MONUMENT HAS BEEN SET AT THE ISSUANCE OF THIS FLAN.

SURVEYOR’S STATEMENT

THE UNDERSICHED HEREBY STATE TO A ACOUISITIONS 1 LLC. INC. AND FIRST AWERICAN TTLE
INSURANCE COMPANY, THAT THIS SURVEY WAS ACTUALLY MADE UPON THE GROUND: THAT IT AND
THE INFORUATION, COURSES, ANGLES AND DISTANCES SHOWN THEREON ARE CORRECT: THAT THIS
SURVEY CORRECTLY SHOWS THE LOCATION OF ALL BULDINGS, STRUCTURES AND OTIER
IWPROVEMENTS O THE PREMISES, INCLUDING, WITHOUT LIITATION, ALL STREETS, EASEMENTS,
RIGHT-OF—WAY AND UTIUITY UNES; AND THAT, EXCEPT AS SHOW, THERE ARE NO (A)
EASEUENTS OR RIGHT-OF~WAY ACROSS THE PREMISES; TY WALLS, (C) ENCROACHMENTS
ON_ADJOMING PREMISES, STREETS OR ALLEYS OF ANY BULDINGS, STRUCTURES OR
IVPROVEMENTS, OR (0) ENCROACHMENTS UFOH THE FREMISES BY ANY EULDING, STRUCTURE OR
OTHER IMPROVEMENTS SITUATED O ANY ADJONING FREMISES; PHYSICAL EVIDENCE. OF BOUNDARY
LINES O ALL SDES OF THE PREVISES IS AS STATED ON THE SURVEY: AND THAT THE
IWPROVEMENTS DO NOT VIOLATE ANY SETBACK OR OTHER BULDING LIES.

THIS SURVEY IS MADE N ACCORDANCE WITH THE MINIMUM STANDARD DETALL REQUIRENENT FOR
ALTA/ACSM LAND TITLE SURVEYS', JOINILY ESTABUSHED AND ADOPTED BY ALTA AND ACSM IN
1859 AND INCLUDES ITEWS 1, 2. 3, 4, 6. 7(). & 9, 10, 11, AND 13 CF TABLE THEREOF AND
PURSUANT TO THE ACCURACY STANDARGS (A5 ADOPTED BY ALTA AND ACSU IN 200D) OF AN
“URBAN" SURVEY.

SIGNED BY: DATED:

.0/ 126 QLS

D,

To SEBAGO TECHNICS, INC.

UL VN (L

ADDED METES & BOUNDS ALONG MIDDLE ST. NEAR INDIA ST.
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ITTEN PERMISSION FROM SEBAGO TECHNICS, INC. ANY ALTERATIONS,

REVISE HANCOCK STREET SIDELINE
AUTHORIZED OR OTHERWSE, SHALL BE AT THE USER'S SOLE RISK AND WITHOUT LIASIUTY
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Shinberg Consulting, LLC
477 Congress Street, Suite 1012
Portland, Maine 04101-3427
207 772 7070 Office
207 772 7080 Fax

April 8, 2008

Mr. Alexander Jaegerman, Ms. Barbara Barhydt
Planning Division Director, City of Portland
and City of Portland Planning Board Members
389 Congress Street

Portland, Maine 04101

RE: The Bay House, Amendment to the Conditional Contract Zone
112 Newbury Street, Portland, Maine

Dear Mr. Jaegerman, Ms. Barhydt and Board Members:

Enclosed is a submission for The Bay House Condominiums project proposed for 112
Newbury Street. The project has been amended to incorporate 1,602 square feet of land
that will be acquired from the next door neighbor, Pearl Properties, LLC, whose property
affronts 61 India Street.

On March 25™ at the Planning Board Workshop, several items were addressed by the
Planning Board and Staff that included the following items:

1. A comparison of the old retail square foot totals to the new retail space. The old retasl
space totaled approximately 6,772 square feet. The newretail total is approcimately 5,700 square
Jeet:

2. An explanation of the change of materials on the exterior skin. The nuterials that are
proposed will change sore of the metal siding to a cement board that is reinforced with fiberglass
(also known as “Hardi Plank”) siding The granite base has been changed to a fabricated granite
blodk.

3. According to Penny Latelle, the bicycle storage racks for the project must now meet
the City Ordinance. We will meet the City Ordinance which ue calculate to be 37 bicyde spaces.
It should be noted that there will now be substantially move storage space for the indsidual units
and Ouwrers iy elect to store their bicydes in their storage compartment.

4. A request that we add more glass to the west elevation of the retail space in Building
2 (facing the alley and Right of Way); This change has been nude — see the attadved
elewtions.



A

5. A request that we obtain mput from Carrie Marsh, Urban Designer, on the proposed
changes to the exterior. We hawe been working together with City Staff to revewthe proposed
hanges to the materials.

6. A request that we clarify the off-site improvements that must be done as a part of
Phase I separately from Phase I1. See the attached plars that showthis proposed work.

7. A request that we include the easements for the abutting property located at 61 India
Street. See the attached plays.

8. A request that we clarify our request that the $200,000.00 Community Contribution
fee be prorated between Phase I and Phase I1. We hace decided to withdrawthat request.

The total number of units has been increased from 84 units to 90 residential units. The
square footage of retail space has been reduced to approximately 5,700 square feet. The
total number of parking spaces in the garage has been increased from 79 to 80 spaces.
The total number of leased spaces in the Gateway Parking Garage will remain at 15
spaces. This will provide one parking space for each residential unit and an additional 5
spaces for the proposed retail space. See the attached memo from Eaton Traffic
Engineers.

The retail space remains essentially unchanged at the part of the building that affronts
Middle and Hancock Streets. The retail space in Building 2 at the West Elevation has
been changed to provide additional storage space for the residential units.

As noted in Section 5 of the previously approved Conditional Zoning Agreement dated
December 19, 2006, several modifications have been granted that amended the B-5b
Zone. We request that the additional parcel to be acquired from Pearl Properties be
subject to the same modifications that were previously granted.

Attached are the revised Site Plans by Sebago Technics, dated April 8, 2008, and the
revised Floor Plans and Elevations by David M. White Architects, dated April 5, 2008.

We look forward to presenting the application at the Planning Board Workshop and
Public Hearing that is scheduled for April 29"
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EATON TRAFFIC ENGINEERING
67 Winter Street Suite 5 *Topsham=Maine®04086
Tel 207.725.9805 = Fax 207.373.9400

To:  Demetri Dasco, Atlas Investment Group
Fm:  William C. Eaton, P.E., Eaton Traffic Engineering
Re:  Parking Calculation for Revised Phase 1 - Village at Ocean Gate Development

Dt: April 8,2008

The current revision for the above noted development is a 2 phase development with 90
condominium units and 6 retail spaces totaling 5,736 square feet of retail floor area in
Phase 1. Based upon a determination by the City of Portland, parking for condominiums
is to be calculated at 1 space per unit. The commercial floor area is likely to be a mix of
retail and office land uses. The current plan for Phase 1 of the development will provide
for 80 spaces on site designated for the condominiums. The City of Portland has
determined that only the parking supply for the employees of the retail space must be

provided; all patrons of the retail uses will use nearby garages, or off- and on-street
. rd

rking demand the publication Parking Generation 3™
EMl was reviewed. Database information for a number of land uses includes
employee density. For 6 various retail land uses (Free Standing Discount, Supermarket,
Discount Supermarket, Sporting Goods, Furniture and Carpet) the density ranged from 1
employee per 1000 square feet to 1 per 1667 square feet. To provide a conservative

estimate, retail will be estimated at 1 employee per 1000 square feet. Parking Generation

indicates that parking demand for retail should be similar to office spaces — about 0.9
spaces per employee. Using this demand rate, retail employee parking supply needs are
estimated at 6 spaces; these 6 spaces plus 10 spaces for condominium parking (16 total)

are to be provided off site via a lease with a private parking facility.

' Institute of Transportation Engineers, 2004
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I trust that the above addresses your needs in this matter. Should you have any questions,

please contact me.



DAVID M. WHITE, ARCHITECT
403 tibbetts hill rd,
p.0. box 447
goffstown, n.h, 03045
603-497-3405
fax 603-497-2783

MEMO
Date: April 23, 2008 From: David White
To: Barbara Barhydt Project: The Village at Ocean Gate
Copy To: The Village at Ocean Gate, Number: 0]

LLC

Reference: Plan and elevation

changes

The following is an outline of the changes made to the plans and elevations
since the previous submission to the Planning Board that led to the conditional
approval.

First some general items:

1.

B o

With the option to purchase the Reynolds’ property Building 2 has been
“squared” off to increase the saleable square footage. The number of
units in the overall project had been increased fo 92, but since our last
meeting in early April the overall number of units has been reduced to 82.
We have created larger units to mest this demand by prospective buyers.
The first floor plan has been changed to reflect a change in the structurall
system resulting in a changed parking layout and an increase in area
available for buyer storage space and bike storage.

All metal panel work has been changed to Hardie board with battens.
The base of the project, from the belt course to grade has been changed
from a combination of granite at the retail areas and brick under the
residential areas has been change to polished concrete block with a
polished granite look.

The windows at the fifth floor have been changed from arch top windows
fo flat top windows. These windows do now have a crowned head
casing.

Fireplace exhaust hoods have been diagrammatically added. These will
be painted to match the field color in which they are located.

We have adjusted the floor to floor height of the building and the average
grade plane based on the new building perimeter. The overall height of
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the building is 56.85" which is less than our previous height of 57.5 and
considerably less than the 74’ allowed by the conditional rezoning.

Middle Street Elevation (P.10):

1. No change fo the brick above the belf course.

2. Simplification of the storefront detailing at the retail spaces. Standard 2
mullions instead of built up mullions. No change to color or panels.
Awnings are now indicated.

3. The entrance fo Building 2 has been relocated between the massing of
Building 2 and the garage door. This change was made as an attempt to
increase the amount of renfable retail area. This also creates symmetry
with the retfail areas for both Buildings 1 & 2.

Hancock Street elevation (P.11):

1. The location of brick above the belt course remains the same as the
previous submission,

2. The entrance fo Building 1 is now similar to the entrance to Building 1. The
previous enfrance detail would not work with the proposed awning.

3. Three sets of windows were moved to accommodate the units’ fireplaces.
These are the two end windows in the brown brick field and the friple
window,

4. The window in the retail area has been simplified in the same manner as
the Storefronts.

Newbury Street elevation (P.12):

1. The borick remains in Building 1.

2. Changes to the slevation of Building 2 include a large, more prominent
entrance (ho awning), relocation of the balconies from the rear of this
section to the Newlbury street side and slight rework of the windows for that

unit with the balcony change.

Alley elevation (P.13 & P.16).

1. No change tfo the area above the belt course at the Middle Street block.

2. The window to the retail area in the Middle Street block has been scaled
down and is consistent with the storefront detailing.

3. The brick previously shown from the Middle Street section to the new
relocated balcony at the Newbury Street block has been changed to
Hardie-plank clapboard siding similar fo the courtyard elevations. Note
that this area did have this siding in the area now infilled with the addition

of the Reynolds’ property.



9.
4, Window and deck locations from the Middle Street Block to Newbury
Street have been revised to reflect the additional constructed space in

Building 2.
Building 1 Courtyard elevation (P.14):
1. No change
Building 2 Courtyard elevation (P.15 & P.16):
1. No change to the Middle Street or Newbury Street blocks.
2. The area between these two sections has been change to reflect the

revised unit configurations. This is indicated by only 3 decks per floor
instead of the original 4.

[ trust that this accurately reflects the changes made to the plans and elevations
since that previous submission. We will be pleased to answer any question on
these changes at the Planning Board meeting.

As part of this submission we have included the revised plans and elevations

and renderings indicating the changes outlined in this narrative.

Respectfully submitted,

O OM s

David M. White, AlA
Cc:  The Village at Ocean Gate, LLC



PROJECT HISTORY

Attachment 5

A. Conditional Rezoning Agreement 2007

On November 20, 2007 the City
Council adopted the Conditional
Rezoning Agreement for the Village
at OceanGate Project, which rezoned

; i% @ R-7 ZON
the combined site from B-2b to " e a8
Conditional B-5b. The project area is Q' V 4 o:‘"’;,

TS
composed of two sites with a total of \“ 0& "’%"’g:,:i:!:“‘
1.81 acres. The agreement was for a \\ > i
two-phase project that would have up
to 176 units. At that time, there were ?
two levels of structured parking in
Phase [ with a total of 145 on-site
parking spaces. Phase II had one level Q
of parking with 45 spaces. Excerpts of
the agreement are listed below and the
complete text is contained in
Attachment 1:

1.

ROS Zone

<
£

Proposed Conditional Rezoning from B-2b to B-5b a
112-113 Newbury Street and 40 Hancock Street
June, 2006 /X
Prepared by the Department of Planning and Development
based upon GIS Workgroup Data. N

Subdivision and Overall Site Plan.

a.

b.

Phase I of the project, consisting of two buildings along Middle, Hancock
and Newbury Streets.

The Planning Board shall review both the Phase I and Phase II proposals and
apply the site plan and subdivision standards of the Portland Land Use Code
and the applicable standards of the Eastern Waterfront Design Standards to
each.

Permitted uses: Those uses allowed in the B-5b zoning district. The project shall
include not less than 6772 square feet of commercial/retail space on the ground level
along Middle Street and at the corner of Hancock and Middle Streets as depicted on
the Plans.

Phase I shall consist of, at minimum Buildings 1 and 2, while Phase 2 shall consist of
one or more buildings in accordance with §14-495(h).

Modifications to B-5b Regulations. The SITE shall be governed by the regulations

applicable to the B-5b zoning district, except as follows:

a.

b.

The maximum residential density on the SITE shall be 176 dwelling units.
The maximum front yard setback shall be ten (10) feet, except that a front
yard setback of no greater than sixteen (16) feet shall be allowed for the
parking garage entrance and associated fagade as depicted on the Plans for
Phase L.

The maximum height for the structures shall be:

10



Attachment 2

Buildings 1 and 2: The maximum height of each building in Phase I shall not
exceed 74 feet from average grade, as measured and approved by the Zoning
Administrator.

d. An underground electrical vault will be installed within the right of way of
Newbury Street, the final location of such vault to be approved by the
Planning Authority. The CITY hereby grants license for such installation and
authorizes the City Manager to execute said license in such form and with
such terms and conditions as he deems appropriate.

5. Community Contribution. The community contribution under this Agreement shall
be $200,000.00, to be dedicated to extending Hancock Street between Middle Street
and the Commercial Street extension or to reimburse the City for expenses it incurs
in such extension; $5,000.00 dedicated to the India/Middle Street traffic
improvements to be commissioned by the City; and $5,000.00 to be dedicated to the
Eastern Waterfront Post-Development Traffic Impact Study to be commissioned by
the City. The community contribution under this Agreement is independent of any
conditions which the Planning Board may lawfully require under site plan review or
subdivision review. The community contribution shall be made prior to the issuance
of a building permit for Phase L.

The restaurant and/or retail/commercial uses on site shall participate in a Park and
Shop Program (or similar program) with the “Riverwalk Parking Garage located at
Middle Street, Portland, with documentation of such participation provided to the
City Planning Authority at minimum every two years.

6. Phasing: DEVELOPER may construct the project in two phases as shown on the
Plans. Phase I is designed to stand alone in the event Phase II is not built.
Performance guarantees shall be posted separately for each phase. For purposes of
the time periods set forth in this paragraph 8 and in section 14-525 (f) of the Portland
City Code, commencement of construction on Phase I shall be deemed to constitute
commencement of construction on Phase II, provided that actual construction on
Phase II is commenced no later than 3 years after the commencement of construction
on Phase I. A separate performance guarantee for the cost of installing the sidewalks
and curbing for Phase II must be posted with the City prior to the issuance of a
building permit for Phase I of the project. If Phase II fails to be developed within the
time line set forth in this Agreement, the DEVELOPER shall nonetheless be required
to install such improvements upon demand by the City. Otherwise, the City shall call
on the performance guarantee and install said improvements itself.

7. A post development occupancy parking analysis shall be conducted by the
DEVELOPER six (6) months following the issuance of a certificate of occupancy for
Phase I. If the parking analysis demonstrates the inadequacy of a 1:1 /unit:parking

space ratio, then parking for Phase II of the project shall be increased accordingly as
determined by the Planning Board.

B. July 10, 2007 Subdivision and Site Plan Approval

After the conditional rezoning agreement was adopted, the applicant submitted plans for

11



Attachment 2
subdivision and major site plan review. As the review process progressed, the applicant
chose to reduce the number of residential units and reduce the number of parking decks for
the overall project. The approved plans for Phase I include two four-story residential
buildings above one level of structured parking. The Phase I project findings include the

following:

Proposed Uses: 84 residential units
6, 772 square feet for commercial space and restaurant
One level of structured parking

Total Unit breakdown: 68 two-bedroom and 16 one-bedroom units

Unit breakdown: Building #1: 40 two-bedroom and 4 one-bedroom units
Building #2: 28 two-bedroom and 12 one-bedroom units

Parking Spaces: Total 130 spaces on-site. The proposal is to lease 18 spaces.
Eight leased spaces for residential units and 10 spaces for
employees.

Parking Ratio: 1 space/unit and 10 employee parking spaces for commercial

uses with the inclusion of the leased spaces. Parking for
customers will be available through a Park and Shop program at
the “Riverwalk” Garage with documentation of participation to
the Planning Authority every two years.

Building Height: Maximum height allowed for Buildings 1 and 2 shall not exceed
74 feet above average grade. Proposed heights are 57.04 feet in
Phase I (measured from average grade).

Building Footprint Total 65,675 square feet, both phases

On July 10, 2007, the Planning Board held a public hearing on the subdivision and site plan for
Phase I and Phase II of the Village at OceanGate. The Board found unanimously that Phase I met
the conditional rezoning agreement and the Eastern Waterfront Design Guidelines. The Board
voted unanimously to table Phase II regarding the plans conformance with the conditional
rezoning agreement and the Eastern Waterfront Design Guidelines. A copy of the approval letter
is included as Attachment 6). Please note that the Planning Board conditioned the subdivision
and site plan approvals (number 10 and site plan conditions 3 and 4) to require the applicant to
submit revised plans meeting the requirements of the Urban Designer and to address building
awnings.

12
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ITY OF PORTLAND, MAINE
PLANNING BOARD
Michae] Patterson, Chair
i Jamce E. %Tevanian,&\"lcr Ch:ir
Km'i.n Bea)
July 20, 2007 Lee Lonro T
Shalom Odokara
David Silk
Mr. Bemetri Dasco Christopher DiMatico
Village Café Inc. Sebago Technics
112 Newbury Street One Chabot Street
Portland, ME 04101 P.O. Box 1339
Westbrook, Maine 0D4098-1339
RE: The Village at Ocean Gate, 112 Newbury Street
CBL: Chart 20, Block D, Lots 13-13 and 32, Chart 20, Block E. lo19
Application 1D 2007-0021

Dear Mr. Dasco and Mr. DiMatieo:

On July 10, 2007 the Portland Planning Board considered the Village at Ocean Gate proposal for a two-
phased project consisting of 138 residential units and 6,772 square feet of retail space. A one fevel
parking structure with two buildings above the parking is proposed for each phase. The Planning Board
reviewed the proposal for conformance with the provisions of the conditional rezoning agreeinent and the
standards of Portland's subdivision and site plan ordinances. The Planning Board approved Phase T with
waivers and conditions and tabled Phase II. The Planning Board’s motions are as follows:

Confermance with Conditional Rezoning A egreement

The Planning Board voted unanimously (7-0) that the Phase I plan is in conformance with the
Conditional Rezoning Agreement and the Eastern Waterfront Design Guidelines, with the
condition that the applicant submit revised plans meeting the requirements of Urban Designer
Carrie Marsh in her 86/29/07 memo as the conditions apply t6 Phase L

The Portland Planning Board voted unanimcously {7-0) 1o table Phase II regarding the plan’s
conformance with the Conditional Rezoning Agreement and the Eastern Waterfront Design
Guidelines and thus cannot act upon the Subdivision and Site Plan.

Waiver

On the basis of the application, plans, reports and other information submitted by the applicant,
findings and recommendations, contained in the Planning Board Report #30-07 relevant to the
Subdivision Ordinance, Site-Plan Ordinance, Portland’s Technical and Design Standards and
other regulations, and the testimony presented at the Planning Board hearing:

1. The Planning Board waives theTechnical Standard, Section IIT 2 A (b), which requires a 24
foot wide driveway for two-way ingress and egress, to allow the access to be between 18 and
22 feet at the garage entrances on Newbury and Middle Street as shown on the subdivision
plat.

2. The Planning Board waives Technical Standard, Section XV H, Photemetric plans requiring

CAPLANDEVREVWANEWRURY- VILLAGE AT OCEANGATE\PLANNING BDVPPROVALLETTERPHASE 17-16-2007 DOC 1
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photometric plans for the interior courtyards only.

3. The Planning Board acknowledges the applicant’s coniribution to the construction of
Hancock Street and the additional cosis for tree wells and wee guards, so based upon the
recommendation of the City Arborist the Planning Board waives the financial contribution to
the street fund 1o one half the amount due as determined by the City Arborist.

Subdivision:

The Planning Board voted unanimously (7-0) that the Phase [ plan is in conformance with the
subdivision standards of the fand use code, subject 1o the following conditions of approval as
applicable to Phase I:

1. A revised recording plat listing all conditions of subdivision approval must submitted for
review and signature prior to the issuance of a performance guarantee.

2. Revised plans and information meeting the recommendations contained in Thomas Errico,
P.E, Traffic Consulting Engineer’s review dated June 26, 2007 shall be submitted for review
and approval prior to the issuance of a building permit.

3. Revised plans and information meeting the recommendations contained in Steve Bushey,
P.E.. Consulting Engineer’s, memorandum of July 5, 2007 shall be submitted to the Planning
Authority for review and approval prior to the issuance of a building permmit.

4. Revised plans and information meeting the recommendations contained in Michael Farmer,
Project Engineer’s, memorandum of June 28, 2007, to the Planning Authority for review and
approval prior to the issuance of a building permit.

tn

in lieu of the applicant rectaiming and repaving a portion of Hancock Street, the
Department of Public Works requests that the applicant pay the cost of reclaiming and
repaving Hancock Street to the City, so that the City can use these funds to cover part of the
cost of rehabilitating Hancock Street at a future time. The estimated cost of reclaiming and
repaving the street must be reviewed and approved by Public Works,

6. The restaurant and/or retail/commercial uses on site shall participate in a Park and Shop
Program (or similar program) with the “Riverwalk Parking Garage” located at Middle Street
and that documentarion of such participation will be provided to the City Planning Authority
every two years.

7. All financial contributions required as part of the conditional rezoning shall be submitted to
the City prior to the issuance of a building permit.

8. The design details for the bike racks shall be submitted to the Planning Authority for review
and approval prior to the issuance of a bujlding permit

OWPLANMDEVREVWAWNEWBURY- VILLAGE AT OCEANGATENPLANNING BDVMAPPROVALLETTERPHASE 1 7-10-2007.D0OC
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9. The proposed condominium documents shall be submitted for review by Penny Littel],
Associate Corporation Counsel, prior to the issuance of a certificate of occupancy.

10. That the applicant submit revised plans meeting the requirements of Urban Designer Carrie
Marsh in her 06/29/07 memo as the conditions apply to Phase L

Site Plan:

The Planning Board voled unanimously (7-0) that the Phase 1 plan is in conformance with the
site plan standards of the land use code, subject to the following conditions of approval as
applicable to Phase I:

1. A construction management site plan that shows any potential impacts on sidewalks and
on the public right-of-way along with mitigation measures and the estimated construction
schedule must be submitted for review and approval by the Planning Authority prior to
the issuance of a building permit.

2. Revisions to the landscape plan should be submitted for review and approval by the City
Arborist.

3. The applicant shall submit a unified plan for signage and awnings for review and
approval by Carrie Marsh, Urban Designer prior to the issuance of a certificate of
occupancy.

4. The applicant shall submit revised plans meeting the requirements of Urban Designer
Carrie Marsh in her 06/29/07 memo as the conditions apply to Phase 1.

“/

5. Recommends that a revised light plan for the exterior building lights and meeting the
City's standards be submitted to the Planning Authority for review and approval.

6. The final plans wilt conform with the City's Fire Regulations as reviewed and approved
by Captain Cass.

7. The site plan shall be revised to show awnings on Buildings #1 and #2 for review and
approval by Carrie Marsh, Urban Designer.
Please note the following provisions and requirements for all subdivision approvals:

1. Updated plans meeting the Planning Board’s conditions of approval must be submitted for
review and approval by the Planning Office prior to the issuance of any permits.

2. The above approvals do not constitute approval of building plans, which must be reviewed and
approved by Portland’s Inspection Division.

3. Mylar copies of the construction drawing for the subdivision must be submitted to the Public
‘Works Department prior to the release of the plat. Where submission drawings are available in

N
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electronic form, the applicant shall submit any available electronic Autocad files (*.dwg), release
14 or greater, with seven (7) sets of the final plans.

4. A performance guarantee covering the site improvements as well as an nspection fee payment of
2.0% of the guaraniee amount must be submitted to and approved by the Planning Division and
Public works prior o the recording of the subdivision plat. The subdivision approval is valid for
three (3) years.

5. A defect guarantee, consisting of 10% of the performance guaraniee, must be posted before the
performance guarantee will be released.

6. Prior to construction, a pre-construction meeting shall be held at the project site with the
contractor, development review coordinator, Public Work's representative and owner to review
the construction schedule and critical aspects of the site work. At that tire, the site/building
contractor shall provide three (3) copies of a defailed construction schedule to the attending City
representatives. It shall be the contractor's responsibility to arrange 2 mutually agreeable time for
the pre-construction meeting.

7. If work will eccur within the public right-of-way such as utilities, curb, sidewalk and driveway
constroction, a street opening permit(s) is required for your site. Please contact Carol Merrint at
874-8300, ext. 8828. (Only excavators licensed by the City of Portland are eligible.)

8. The Development Review Coordinator must be notified five (5) working days prior to date
required for final site inspection. The Development Review Coordinator can be reached at the
Planning Departiment at 874-8632. Please make allowances for completion of site plan
? requirements determined to be incomplete or defective during the inspection, This is essential as
all site plan requirements must be completed and approved by the Development Review
Coordinator prior to issuance of a Certificate of Occupancy. Please schedule any property
closing with these requirements in mind.

If there are any guestions regarding the Board's actions, please contact Barbara Barhydt at 874-8699.

q

Michael J. Patterson, T
Portland Planning Board

Sincerely,

ce: Lee D. Urban, Planning and Development Department Director
Alexander Jacgerman, Planning Division Director !
Barbara Barhydt, Development Review Services Manager
Philip DiPierro, Development Review Coordinator
Marge Schmuckal, Zoning Adminisirator
Jeanie Bourke, Inspections Division
Michael Bobinsky, Public Works Director
Kathi Earley, Public Works
Bill Clark, Public works

? Jim Carmedy, Transportation Manager

Michael Farmer, Public Works

ONPLAN\DEY REVW\Newbury- Village at Oceangate\Planning BdapprovalletterPhase 1 7-10-2007 doc¢ 4



Leshe Kaynor, Public Works

Jeff Tarling, City Arborist

Captain Greg Cass, Fire Prevention
Assessor's Office

Approval Letier File

N/

~/
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Strengthening a Remarkable City, Building a Community for Life www.porilandmaine gor

Executive Department
Joseph E. Gray, Jr., City Manager

February 22, 2008

Mr. Dimitrios Dasco
Managing Partner

Village at Ocean Gateway LLC
35 Fay Street

Suite 107-B

Boston, Massachusetts 02118

Re : Village At Ocean Gateway

Dear Mr. Dasco:

Please allow me to follow up on a meeting held in my office two weeks ago to
discuss your residential development project in the vicinity of Hancock Street in
Portland. In requesting the meeting you wanted a better understanding of the City’s
position regarding two major issues: 1) whether the City would support an amendment to
the Conditional Rezoning Agreement that your community contribution of $200,000 be
prorated between the two phases of your development; and 2) whether the City was
amenable, absent a rational basis, to permitting you to reroute your electrical connection
through the presently existing overhead lines as opposed to connecting your project to the
new underground circuit planned to service new development in the area.

Taking the second issue first, let me say that I listened carefully to your
presentation and all the reasons you, as the developer, listed for avoiding a tie in to the
new electrical system being installed in Hancock Street. At the time of our discussion I
did not know CMP had a preferred position in favor of a tie in to the redundant circuit,
nor was I aware of an analysis performed by staff in this regard. It is clear to me now
that your project should likewise tie in to the Eastern Waterfront circuit presently under
construction to service this area. All new development in the area will be tying in to this
new system, including any development on the Jordan Meat site and the Maine State Pier.

City Hall, 389 Congress Street e Portland, Maine 04101 « Ph (207) 874-8689 » Fx 874-8669  TTY 874-8936
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Dimitrios Dasco

February 22, 2008
Page 2

[ have also considered your memo to me dated 1/30/08 and the costs of laying -
underground electrical service to tie in with the redundant loop versus that of your project
suggested alternative (i.e. upgrade Newbury Street to “primary” service from overhead
lines in nearby Mountfort Street (via Federal Street to Hancock Street) which would
require additional poles in Newbury Street as well as pole and bracket upgrades to
Federal Street poles). According to CMP, there would be little to no construction cost
savings achieved by your project in taking this approach. I do understand savings would
come from avoiding reallocation costs imposed by CMP pursuant to Public Utilities
Commission regulations. At no time in our discussion was mention made that your
alternative was being proposed to avoid these reallocation costs. Please know the City
has no control over these reallocation costs. However, according to PUC regulations, a
portion of the reallocation costs borne by the Village will be incrementally returned to
you from later development in the area.

While I am not unsympathetic to your situation, others have been in the same
predicament and have nonetheless been required to incur some upfront costs associated
with electrical installations. In this case, with the many projects in the works in the
Eastern Waterfront, the City and CMP have two important objectives: (1) to reduce the
number of overhead lines in the area; and, (2) to provide service to city blocks from
multiple circuits (redundant service) within the peninsula electrical system. Removing
overhead lines has urban design advantages as well as providing greater flexibility in
siting buildings, which need separation away from overhead lines. Redundant service
provides system stability and reliability advantages to the properties served. From a
meeting with CMP engineering staff held on February 5, 2008, the upper Hancock Street
link from Middle to Newbury Street is an important link in this system.

As aresult of the foregoing, and based upon new information brought to my
attention regarding the importance of reducing overhead lines and installing a redundant
system which will benefit your project, [ am not in a position of altering CMP and staff’s
recommendation on the underground electrical connection in Hancock Street to service
the Village project. However, given the importance of this improvement the city is
willing to install the conduit bank (between Middle and Newbury Street) up to a cost of
$20,000. In this way, the City will contribute to improving its infrastructure, while your
project will continue to be responsible for pulling the electrical wire.

The second issue raised concerns the modification of your Conditional Rezoning
agreement to apportion the community contribution of $200,000.00 between Phase I and
Phase II of your project. Iam willing to recommend this apportionment idea provided
there is a performance guarantee securing the Phase II payment obligation to the City
within two years and regardless of whether your Phase II project moves forward. Please
be advised that there is no guarantee the City Council will approve your request. Also
note that once an amendment to the Conditional Rezoning is presented to the Council, the
entirety of the rezoning is fair for comment and change. Iam not in favor of apportioning
the traffic improvement/traffic impact study contribution.



e
Dimitrios Dasco
February 22, 2008
Page 3

Thank you for your time and attention. I trust this addresses your two issues
adequately.

micerely,
s
Jogeph E. Gra

(

Cc: Greg Shinberg, Consultant /
Barbara Barhydt, Development Review Services Manager
Alex Jaegerman, Planner
William Needleman, Planner

Michael Bobinsky, Director of Public Works
O:office\penny\letters2008\dasco021408.doc
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SHINBERG CONSULTING, LLC
477 Congress Street, Suite 1012
Portland, Maine 04101

To:  Alex Jaegerman, Barbara Barhydt and Portland Planning Board Members

From: Greg Shinberg, Shinberg Consulting, LLC- Owner’s Representative

Date: April 8, 2008

RE:  Minutes from the Neighborhood Meeting held on April 1, 2008 for the
The Bay House project located 112 Newbury Street

The following is a record of the Neighborhood Meeting held from 6:00 to 7:30 PM at the
Cummings Community Center.

Present on behalf of The Village At Ocean Gate, LLC:
Greg Shinberg, Shinberg Consuting, LLC  (GS)
The following neighbors were present:

Elizabeth Graves (EG)
Ron Smalley, Jr. (RS)

The meeting started at 6:45 PM to allow for some late arrivals.

GS introduced himself and that he is the representative for the owners and then presented
the a review of the project to the neighbors;

GS explained how the project has changed from the original design that now incorporates
the 1,600 square feet of property from the abutter located at 61 India Street;

GS reviewed the floor plans, site plans and proposed elevations with the neighbors;

EG asked when the project is scheduled to commence and finish; GS stated that the
anticipated commencement date is this summer and that it should take approximately 15
months to complete.

RS asked what off site improvements are proposed to be done by us. GS explained what the
scope of work to be done is. This includes the utility work at Newbury, Hancock and Middle

Streets;

RS asked why Phase II was not approved. GS answered that the Planning Board had
concerns with the size and scale of Phase II.

RS asked what the plans are for Phase II. GS stated that no additional work has been done
on Phase IT and the only changes at this time are for Phase I;

RS stated that he supported the plans for Phase IT;



EG asked about the plans for 61 India Street. GS stated that Mr. Reynolds has plans to
renovate the existing property that needs substantial structural and cosmetic work. GS told
the neighbors that they can contact Mr. Reynolds directly;

RS asked when the work would be completed on Hancock Street from Middle to
Commercial Street. GS stated that that work is ongoing and that according to the City (Todd
Merkle), the work is scheduled to be completed by July;

GS gave to both neighbors a card and contact information in the event that they have any
additional questions.

Meeting adjourned at 7:45

<&



Neighborhood Meeting Certification

L, (applicant/consultant) hereby certify that a neighborhood meeting was held on (date) at (location) at

(time).

I also certify that on (date at least seven days prior to the neighborhood meeting), invitations were
mailed to all addresses on the mailing list provided by the Planning Division, including property owners
within 500 feet of the proposed development or within 1000 feet of a proposed development in an
industrial zone and the residents on the “interested parties” list.

Signed,

:

]

Attached to this certificatfon are:

1. Copy of the invitation sent
2. Sign-in sheet
3. Meeting minutes

/

i
4” !i‘fzf'// :06}\/ (date)

Department of Planning and Development ~ Portland City Hall ~ 389 Congress St. ~ Portland, ME 04101 ~ ph (207)874-8721 or 874-8719 - 16 -



SHINBERG CONSULTING, LLC
477 Congress Street, Suite 1012
Portland, Maine 04101

March 24, 2008
Dear Neighbor:

Please join us for a neighborhood meeting to discuss our plans to amend the Conditional
Rezoning Agreement for the Village at Ocean Gate Project (now known as “The Bay
House”) which will be located at 112 Newbury Street, in Portland, Maine.

Meeting Location: Cummings Community Center, 134 Congress Street, Portland, Maine
Meeting Date: Tuesday, April 1, 2008
Meeting Time: 6:00 to 7:30 PM

If you have any questions, please call Greg Shinberg at 207 772 7070

Greg Shinberg, Ow ﬂ Representative
Shinberg Consulting, L.LC

Note:

Under Section 14-32 ( C) of the City Code of Ordinances, an applicant for a major
development, subdivision of over five lots/units, or zone change is required to hold a
neighborhood meeting at least seven days prior to the Planning Board public hearing on
the proposal.




NEIGHBORHOOD MEETING APRIL 1, 2008
SIGN IN SHEET
THE BAY HOUSE

NAME ADDRESS SIGNATURE
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Strengtbening a Remarkable City, Building a Community for Life wwn portlandmaine gov

Executive Department
Joseph E. Gray, Jr., City Manager

February 22, 2008

Mr. Dimitrios Dasco
Managing Partner

Village at Ocean Gateway LLC
35 Fay Street

Suite 107-B

Boston, Massachusetts 02118

Re : Village At Ocean Gateway

Dear Mr. Dasco:

Please allow me to follow up on a meeting held in my office two weeks ago to
discuss your residential development project in the vicinity of Hancock Street in
Portland. In requesting the meeting you wanted a better understanding of the City’s
position regarding two major issues: 1) whether the City would support an amendment to
the Conditional Rezoning Agreement that your community contribution of $200,000 be
prorated between the two phases of your development; and 2) whether the City was
amenable, absent a rational basis, to permitting you to reroute your electrical connection
through the presently existing overhead lines as opposed to connecting your project to the
new underground circuit planned to service new development in the area.

Taking the second issue first, let me say that I listened carefully to your
presentation and all the reasons you, as the developer, listed for avoiding a tie in to the
new electrical system being installed in Hancock Street. At the time of our discussion I
did not know CMP had a preferred position in favor of a tie in to the redundant circuit,
nor was | aware of an analysis performed by staff in this regard. It is clear to me now
that your project should likewise tie in to the Eastern Waterfront circuit presently under
construction to service this area. All new development in the area will be tying in to this
new system, including any development on the Jordan Meat site and the Maine State Pier.

City Hall, 389 Congress Street » Portland, Maine 04101 « Ph (207) 874-8689 < Fx 874-8669 = TTY 874-8936



Dimitrios Dasco
February 22, 2008
Page 3

Thank you for your time and attention. I trust this addresses your two issues
adequately.

Cc:  Greg Shinberg, Consultant P,
Barbara Barhydt, Development Review Services Manager ,/
Alex Jaegerman, Planner
William Needleman, Planner

Michael Bobinsky, Director of Public Works
O:office\penny\letters2008\dasco021408.doc



| Barbara Barhydt - RE: revised agreement for The Village at OceanGate Page 1

From: Alex Jaegerman

To: Barbara Barhydt;, dasco@atlasboston.com; David White; gls@shinbergconsulting.com
Date: Thursday, April 17, 2008 3:25:53 PM

Subject: RE: revised agreement for The Village at OceanGate

Not wishing to complicate the discussion, but you are still free to propose the residential entry in the
middle section. If you do that, Barbara's message was that we recommend that you upgrade the
materials in this middle section to the granite-look block, and to better articulate the entrance door and
related glazing as it had been in the approved plans.

We need to be sure the conditional rezone agreement reflects the proposed solution. | also noticed that
with the residential entry in the center portion, the lobby hall to the elevator gets squeezed at the rear of
the retail as it turns the corner. If you want to relieve that pinch point, the retail square feet needs to be
adjusted.

Given all that, if you revert to the entry as previously approved, that is OK. | think either solution is feasible.
Alex.

>>> "David White" <dmwarch@comcast.net> 4/17/2008 3:06:04 PM >>>
Barbara,

Yes to the potential change in the agreement regarding the retail square
footage and it might also change the required parking for same as we would
now have just 5 retail spaces.

David

From: Barbara Barhydt [mailto: BAB@portlandmaine.gov]

Sent: Thursday, April 17, 2008 2:52 PM

To: dasco@atlasboston.com; dmwarch@comcast.net; gls@shinbergconsulting.com
Cc: Alex Jaegerman ; Carrie Marsh

Subject: RE: revised agreement for The Village at OceanGate

David:

Thank you for clarifying this point. You may present your options to

the Board. | will note that if there needs to be a change in the

amount of area designated for the commercial space, then that needs to
be noted in the proposed agreement.

Thank you.
Barbara

Barbara Barhydt

Development Review Services Manager
Planning Division

389 Congress Street 4th Floor
Portland, ME 04101

(207) 874-8699

Fax: (207) 756-8256
bab@portlandmaine.gov

>>>"David White" <dmwarch@comcast.net> Thursday, April 17, 2008 2:29




| Barbara Barhydt - RE: revised agreement for The Village at OceanGate Page 2

PM >>>
Barbara,

For the record, regarding the revised entrance to building 2, we did
ggte that it was not a possibility in fact we stated that we have a
g:?gady previously drawn keeping the entrance where we had originally
i?cg%v;nbased on the decision of the board we could go either way. We
?gzi_ev?/e preferred the new location as it provided for additional

;?)t:ge since the owners had made the decision to eliminate the alley
\rhsleat‘;il space once it became evident that a restaurant would not be
going in

that space.

David

-—--QOriginal Message-----

From: Barbara Barhydt [mailto:BAB@portlandmaine.gov]
Sent: Thursday, April 17, 2008 1:16 PM

To: dasco@atlasboston.com; dmwarch@comcast.net;
gls@shinbergconsulting.com

Cc: Alex Jaegerman ; Carrie Marsh

Subject: RE: revised agreement for The Village at OceanGate

Hello:

Alex, Carrie and | discussed your project yesterday. We agreed that
returning to the brown brick and adding the window on the alley is
consistent with the Board's disucssion.

Bill Hall asked that we do a complete comparison of the approved
versus

new exteriors, so we will need to prepare that analysis. | believe
Greg

mentioned that you are working on comparison drawings.

As Carrie mentioned at our meeting, the entrance door to the
residential units was in the base of the building when approved. The
new location of the door will be a difference that will be noted in

our

report and we ask that you consider that option again. - Placing the
door

in that facade contributes to creating a strong base for the building.

At the meeting you stated that was not a possibility. You can make
your case to the Board that the entry needs to be in the alternate
location. If that is to be your position, we also ask that you
consider

carrying the same exterior materials across the portion of the
structure

setback between the two buildings and accentuating the pedestrian



DAVID M. WHITE, ARCHITECT

403 tibbetts hill rd.
©.0. box 447
goffstown, n.h, 03045
603-497-3405
fox 603-497-2783

MEMO

Date: April 23, 2008 From: David White
To: Barbara Barhydt Project: The Village at Ocean Gate

Copy To: The Village ot Ocean Gate, | Number; 01

LLC

Reference: Plon and elevation

changes

The following is an outline of the changes made fo the plans and elevations
since the previous submission fo the Planning Board that led to the conditional
approval.

First sore general items:

1.

With the option to purchase the Reynolds’ property Building 2 has been
*squared” off fo increase the saleable square footage. The number of
units in the overall project had been increased fo 92, but since our last
meeting in early April the overall number of units has been reduced to 82.
We have created larger units fo meet this demand by prospective buyers.
The first floor plan has been changed to reflect a change in the structural
system resulting in a changed parking layout and an increase in area
available for buyer storage space and bike storage.

All metal panel work has been changed to Hardie board with battens.
The base of the project, from the belt course fo grade has been changed
from a combination of granite at the retail areas and brick under the
residential areas has been change 1o polished concrete block with a
polished granite look.

The windows at the fifth floor have been changed from arch top windows
to flat top windows. These windows do now have a crowned head
casing.

Fireplace exhaust hoods have been diagrammatically added. These will
be painted to match the field color in which they are locatfed.

We have adjusted the floor to floor height of the building and the average
grade plane based on the new building perimeter. The overall height of



the building is 56.85" which is less than our previous height of 57.5° and
considerably less than the 74’ allowed by the conditional rezoning.

Middle Street Elevation (P.10):

1. No change fo the brick above the belt course,

2. Simplification of the storefront detailing at the retail spaces. Standard 27
mullions instead of built up Mmullions. No change fo color or panels.
Awnings are now indicated.

3. The entrance fo Building 2 has been relocated between the massing of
Building 2 and the garage door. This change was made as an attempt fo
increase the amount of rentable refail area. This also creatfes symmetry
with the retail areas for both Buildings T & 2.

Hancock Street slevation (P.11):

1. The location of brick above the belt course remains the same as the
previous submission.

2. The entrance to Building 1 is now similar fo the entrance to Building 1. The
previous entrance detail would not work with the proposed awning.

3. Three sets of windows were moved to accommodate the unifs’ fireplaces.
These are the two end windows in the brown brick field and the tfriple
window.

4. The window in the retail area has been simplified in the same manner as
the Storefronts.

Newbury Street elevation (P.12).

1. The brick remains in Building 1.

2. Changes to the elevation of Building 2 include a large, more prominent
entrance (no awning), relocation of the balconies from the rear of this
section to the Newbury street side and slight rework of the windows for that
unit with the balcony change.

Alley elevation (P.13 & P.16):

1. No change to the area above the belt course at the Middle Street block.
2. The window to the retail area in the Middle Street block has been scaled
down and is consistent with the storefront detailing. .

3. The brick previously shown from the Middle Street section to the new
relocated balcony at the Newbury Street block has been changed to
Hardie-plank clapboard siding similar to the courtyard elevations. Note
that this area did have this siding in the area now infilled with the addition

of the Reynolds’ property.



4. Window and deck locations from the Middle Street Block to Newlury
Street have been revised to reflect the additional constructed space in
Building 2.

Building 1 Courtyard elevation (P.14).
1. No change
Building 2 Courtyard elevation (P.15 & P.16):
1. No change fo the Middle Street or Newbury Street blocks.
2. The area between these two sections has been change to reflect the

revised unit configurations. This is indicated by only 3 decks per floor
instead of the original 4.

| trust that this accurately reflects the changes made fo the plans and elevations
since that previous submission. We will be pleased to answer any question on
these changes at the Planning Board meeting.

As part of this submission we have included the revised plans and elevations

and renderings indicating the changes outlined in this narrative.

Respectfully submitted,

BDNOLIAVGS

David M. White, AlA
Cc: The Village at Ocean Gate, LLC



02/28/2088 13:01 6174823007 ATLAS PAGE ©2/88

P L AND SAL REEMENT

TH
THIS AGREEMENT made and entered into this Z7_day of Febmuary, 2008 by and
between Pear] Properties, LLC, a Maine limited liability company (Seller) and Village at Ocean
Gate, LLC of 35 Fay Street, 107B Boston Massachusetts (Buyer).

A WITNESSETH:

LWREMISES. Seller agrees to sell and Buyer agrees to buy the land situated at the
rear of 61 Indiﬁregt‘f.prtlaud. Maine (collectively the Premises), such land being
approximately 45700 square feet and depicted on Exhibit A, subject to the provisions of Section
14 below. The Westerly boundary of the Premises shall be no less than twelve (12) feet from the
recently poured foundation on the Seller’s remaining land. Seller shall have the right, but not the
obligation to salvage, remove and retain for its ownership and use, any and all walls and bricks
located upon the Premises prior to the closing. Included in the sale of the Premises will be a
construction ecasement to use that approximately 14 foot wide area of Seller’s retained land, also
depicted on Exhibit A, for temporary construction purposes for the initial construction of
Buyer'’s project to last the duration of the construction project and for the future maintenance of
the portions of the constructed building thereof.

2. PURCHASE PRICE. Subject to any adjusiments and pro-rations hereinafter
described, Buyer agrees to pay for the Prémiscs the sum of Two Hundred Thousand Dollars

($200,000), payable as follows: W /DC

: AP bAﬂ%
(a) Deposit. Two Thousand Dollars ($2,000.00) paid to Seller as a depﬁﬁmg

the-oxecution-efthis-Agreeraent, which shall be credited toward the purchase price at
the closing.

(b) Cash at Closing. One Hundred Ninety-Eight Thousand Dollars ($198,000.00) shall
be paid to the Seller by certified check or bank cashier (s) check at the closing.

2.A.  ADDITIONAL CONSIDERATION. In addition to the Purchasc Price, the Buyer

shall deliver the following to Seller at closing: W

(i) Pedestrian Easement. Buyer shall grant, subject to the condition below in this V—D
paragraph, Seller an approximately ﬁg(%ffot wide pedestrian easement, in such
form and on any other reasonably fecessufy terms and conditions reasonably
satisfactory to Seller, over land of the Buycr from the remaining land of the Seller to
Newbury Street in the area shown on Exhibit A. Buyer shall not be obligated to grant
the foregoing easement to Seller in the event that doing so materially and adversely
affects any municipal approvals for Seller's Bay House Condominium project.

(i) Courtyard & 14-Fo Paying. )%uyer shall finjsh pave the courtyard area on

Seller’s remaining land lying easterly of the recently poured foundation on the Seller’s
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remaining land and westerly of the Premises. In addition, Buyer shall finish pave the
14-foot easement running from Seller’s remaining land to Middle Street and more
particularly described in an instrument recorded in the Cumberland County Registry
of Deeds in Book 25615, Page 187. The finish paving shall be of the same type,
finish and quality as the paving that Buyer installs on the Premises. Such paving shall

(00 be completed within Tine™ (30) days of paving the Premises but no later than

Vec. 3157 | 2009. Inthe event that the Buyer defaults in its obligation to pave

hereunder, Seller shall be entitled to any and all legal and equitable remedies
including but not limited to any and all costs, expcnses and attorney’s fees associated
and/or incurred by Seller in enforcing or attempting to enforce the provisions of this
section. The provisions of this section shall sutvive closing.

3. TITLE. Seller shall convey the Premises to Buyer at the closing in fec simplc
with good and marketable title, free and clear of all liens. The Premises shall be conveyed
subject to exceptions from coverage set forth in Ticor Title Insurance Company Owner’s Policy #
74106-161258, as the same has been amended by endorsement, except for any mortgages or
other liens referenced therein. In the event that Seller is unable to convey title as aforesaid, upon
written notice from Buyer, Seller shall use reasonable efforts to remedy all title defects. In the
event that said defects are not remedied within Forty-Five (45) days from the date of such notice,
then the Deposit shall be returned to Buyer and this Agreement, and Seller (s) and Buyer (s)
obligations hereunder, will terminate. Buyer may, at Buyer(s) option, elect to close
notwitbstanding such defects as may exist.

4. CLOSING. The closing of this transaction shall take place in the office of Tom
Hanson, Bernstein Shur, 100 Middle Street, PO Box 9729, Portland, ME 04104-5029 (or, if the
Buyer and the Seller mutually agree in advance and in writing, at another time and place) within
Fifteen (15) Days of the date of the approval by the City of Portland City Council of the amended
contract zone that shall include the Premises. Notwithstanding the foregoing, the closing shall
occur no later than August 1, 2008. At the closing, Seller shall execute and deliver to Buyer,
against payment of the balance of the purchase price, a Warranty Deed to the Premises (the
Deed).

3. RISK. OF LOSS, DAMAGE, DESTRUCTION AND INSURANCE. Prior to the

closing, the Premises shall be the sole responsibility of Seller and Seller shall bear the risk of any
Joss to the Premises whether by fire or otherwise. In the event of any casualty loss, Buyer shall
have the alternative of either terminating this Agresment by written notice, whereupon Buyer
shall receive back the Deposit plus accrued interest, or of accepting the insurance proceeds made
available, if any, and closing notwithstanding such loss.

6. INSPECTION. At all reasonable times during the term hereof, Buyer shall have
the right to enter the Premises and perform such inspections, engineering tests, soil tests, surveys,
hazardous waste investigations, water tests, or other inspections as Buyer deems necessary or
appropriate provided that the Buyer’s activities shall not damage the Premises. Seller shall have
the right but not the obligation to have a representative present at each inspection. Buyer shall
keep the Premises free of all liéns in connection with its inspection of the Premises or shall
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remove any liens immediately upon being notified of them. Buyer agrees to indemnify, defend
and hold Seller harmless from all damage, loss or claims relating directly or indirectly to any
physical damage to the Premises resulting from inspections or studies of the Premises made by
Buyer or its agents, which indemnity shall survive Closing. Buyer agrees to provide Seller with
copies of each of the reports completed regarding the Premises. Buyer agrees to retumn the
Premises as nearly as possible to its original condition after all of such tests and inspections. If
the resulis of a hazardous waste or other investigation done pursuant to this Paragraph are
unsatisfactory to Buyer, Buyer shall have the right to terminate this Agreement by written notice
and receive back the Deposit, plus accrued interest.

7. REPRESENTATIONS AND WARRANTIES. As amaterial part of the
consideration for this Agreement, Buyer represents to Seller that Buyer knows, has examined,
and has investigated (or, prior to the closing, shall know, shall have examined, and shall have
investigated) to Buyer’s satisfaction, operating information, environmental condition, physical
nature and condition of the Premises. Buyer agrees to take the Premises “AS 1S, with all latent
and patent defects and no warranty by Seller that the Premises are fit for a particular purpose.
Buyer takes the Premises with the agreement that there arc no express or implied warrantjes or
representations by Seller as to its physical condition, quality of construction or workmanship, or
any other matter. Furthermore, Seller makes no agreement to alter, repair, or improve the
Premises.

8. POSSESSION. Seller shall deliver possession of the Premises to the Buyer upon
transfer of title free and clear of all leases, tenancies and occupancies by any person.

9. ADJUSTMENTS, PRORATION AND CLOSING COSTS. Real estate taxes and
assessments and all utilities shall be prorated as of the closing on the basis of the latest available
tax bill. The Maine real estate transfer tax shall be paid equally by Seller and Buyer. The
recording fee for the Deed and any expenses related to Buyer (s) financing will be paid for by the

Buyer.

10. CONDITIONS PRECEDENT. Buyer (s) obligation to close hereunder js subject
to satisfaction of the following conditions at or before closing:

(a) As of the date hereof, and as of the date of closing, all of Seller (s) representations
and warranties shall be true and correct.

(b)  Approval by the City of Portland City Council of the amended contract zone that
shall include the Premises.

If the above listed condition is not satisfied within the time specified or if no time is
specified, by the closing date, Buyer shall be entitled to receive back the Deposit plus accrued
interest, whereupon. this Agreement shall terminatc and neither party will be under any further
obligation hereunder.
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11. DEFAULT AND REMEDIES. In the event that Buyer fails to close hereunder for
a reason other than the default of Seller, Seller shall retain the Deposit plus accrued interest as
full and complete liquidated damages in lieu of any other legal or equitable remedy, whereupon
this Agreement will terminate and neither party will be under any further obligation hereunder.
In the event of Seller () default hereunder, Buyer may, as its sole and exclusive remedy, either
(i) terminate this Coniract and be entitled to the return of the Deposit or (i) seek specific
performance.

DATE. This contract shall not be valid unless exccuted by all

2608,

(a) Time is of the essence of this Agreement. All notices, demands and other
communications hereunder shall be in writing and shall be deemed to have
been duly given on the date of service if served personally on the party to
whom notice is to be given, or on the first business day after mailing if mailed
to the party to whom noticc is to be given by first class mail, postage prepaid,
certified, return receipt requested, addresscd as follows:

TO SELLER: Pearl Properties, LLC
c/o Joseph W. Reynolds
198 Tuttle Road
Cumberland, ME 04021

TO BUYER: Village at Ocean Gate, LLC
35 Fay Street 107B
Boston, MA 02118

Either party may change addresses for purposes of this paragraph by giving the other
party notice of the new address in the manner described herein. Seller (s) representations and
warranties shall survive the closing. This Agreement will inure to the benefit of and bind the
respective successors and agsigns of Seller and Buyer. This Agreement may be simultaneously
executed in any number of counterparts, each of which when so executed and delivered shall be
deemed an original, but all of which together shall constitute one and the same instrument. As
used in this Agreement, the singular number shall include the plural, the plural the singular, and
the use of the masculine shall include, where appropriate, the feminine and neuter. This
Agreement shall be governed by and construed in accordance with the laws of Maine. If any
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provision of this Agreement is determined to be invalid or unenforceable, it shall not affect the
validity or enforcement of the remaining provisions hereof.

14. SURVEY. Buyer shall obtain, at Buyer’s sole cost and expense, a standard
boundary survey and metes and bounds description of the Premises, which survey will depict the
temporary construction easement area and the pedestrian easement area (Collectively, the "
“Survey”) prior to closing. The Survey shall evidence the setback compliance of the rear portion
of the Seller’s remaining land and shall be otherwise reasonably satisfactory to Seller in all
respects.

IN WITNESS WHEREOF, Seller and Buyer have executed this Agreement as of the date
first written above.

WITNESS: Pearl Properties, L1.C

W b

’ / ) By: {8e Reynolds, its duly authorized Manager

1(3% [ oy
2

Date
! / ) By: Demetri Dasco, its duly authorized Manager

The Village at Oceangate LLC

Buyer

2/27/98

Date




B2/28/2068 13:01 6174823667 ATLAS PAGE  87/B8

OALAWOTFICBREALTY\ReynolddindiaSale of hack lolPenrl Properties Puschase Contract 225-08 rev.doc



§2/28/2088 13:81 6174823807 . ATLAS N |  PaGE 88/88

§ £4enen
i T om 1 BT Seor 5 315
8 : \m A1 ke 6 “5"{&!‘3&;#?%’%@ l;g é
RO AZAHNS T ONV piSOY / T |[]5]| &)

! £ L TR B by b Bres

Ly LI 0 ]

gidy i I EIIEL Y

A e

IR b ph gt g e R B fa gy B

HEBEHE BRI

q ; o i; g 3 ; iig; JE 3& B oo |,;"i i ;'}‘F! HeH ¢ ii;@

R il AR R A i Ha

AERTIE N Poshich ORI i i

gl R g i la%@%@%%%@ﬁ@gﬁﬁ; i

Sefe by atad el by MR Tk ER R

Z 4%: } g igk%WW@&%ﬁw»p$ﬂ» i

18 aldal ki q 9§ i ~,-s1!&!?::?35"5"’3'.555.323115;!5 Bty
AR s

fondhe
i
Sl

" P e pacp Fp 27 2208

..' Pra ‘: s ald gl

W i ]

e 1 i TTT! -":. : ; . & ‘-Tr“L;—« I Z g itk
e IO e

§

T3y

Aoy
EAS
TER

Fep ¢T™
2008
nEE=

osem 3 3
™ P, ] 2B i
e L ¥ —
al W BT % -
Coy B .. .. . )
i
B
g
B
=T
R e

1 F ; 5 i \

‘ g ' : ‘gig : | I% “ | 1w T_.,-—"" g L .‘;
M gt st V| I
» FEpRty e = : -
.g ’.. ;%, ‘;’,‘!.‘x‘ \ i 3

- i
b
e A
/ " "
3
o
A
h (7
CoNSTRAICT 20
oo 5F' ‘= TDE,C&%E

it
‘g ; s ‘E.
E%’%?%% 'l
el L e Lo N
A e B e z;g
INDIA STRERT i W 2wl
kel o T
ST
] S8 B §
v ! '~ k|
1E§ua:=§!v§ﬂgm‘§ﬂ‘: § L ® : -; “‘t—’“_J Cog o3 b S 8. 5 e
e o bt 68 R e
e sl %M@ﬁﬁﬁmﬂéﬁé§ﬁﬁ%$%§wwﬁ%%@h
s ] el |t & B 0 LB AR R
%mmﬂ§%§ﬁ§ ﬁ@@%%ﬁ%%ﬁ%h%3%%%%%%%%?%W“$%%
i Uyla| | %ol By G B R il it sl ok lpned o B RO R L R w i o 0 oy S
Lot | JHGE| %p.8) R ‘i & h’ﬂm@ ;i .' x‘}“!ﬂ‘*. G ol o it poraclh A el Rt G % R e i:ﬂh‘
aﬁjgﬁﬁg$g§é$@ﬁhﬁﬁﬁéwﬁmwﬁ @%%ﬁﬂ%@mﬁﬁmﬂﬁ%ﬂ$
o " | VY 5"59 EEEELI A RV i el ol g 1t e ool v et b ]

b ;“Js‘gSQMﬂhﬂwﬂnw:ﬁwh%mﬁﬂym%nﬁhwﬁﬁywﬁq
iyl 3 0 B Ak gt e e o B s Bl i R
@ﬂgﬁwg%ﬁ ;w@mm%wm%wﬁﬁﬁmmM%me@%ﬂmﬂﬁﬁ
“%%%MﬁW@3%ﬂﬁMmMM@ﬁ%&mMﬁM$mmmMmmﬁm&

Lf—



' Barbara Barhydt - B-3 government offices amendment Page 1|

From: James Adolf

To: Barhydt, Barbara; Finnigan, Pat; Jaegerman , Alex; Littell, Penny; Schmuckal, Marge
Date: Thursday, April 24, 2008 12:03:20 PM

Subject: B-3 government offices amendment

Hi all:

I'm attaching a new draft of the B-3 amendment that would allow government offices, along with an
explanatory memo. The intent is to have a first reading on this by the Council this Monday (4/28), send it
to the Planning Board for public hearing on 5/13, and then have it voted on by the Council on 5/19.

So, please take a look and let me know if you want changes (ASAP). Il'll get this to Sonia tomorrow
morning. Barbara — can you put it on the Planning Board agenda and advertise, etc.?

Thanks —

Jim



SHINBERG CONSULTING, LLC
477 Congress Street, Suite 1012
Portland, Maine 04101

March 24, 2008

Dear Neighbor:

Please join us for a neighborhood meeting to discuss our plans to amend the Conditional
Rezoning Agreement for the Village at Ocean Gate Project (now known as “The Bay
House”) which will be located at 112 Newbury Street, in Portland, Maine.

Meeting Location: Cummings Community Center, 134 Congress Street, Portland, Maine
Meeting Date: Tuesday, April 1, 2008
Meeting Time: 6:00 to 7:30 PM

If you have any questions, please call Greg Shinberg at 207 772 7070

Py
Greg Spinberg, Ow { Representative
Shinberg Consulting, L.1.C

Note:
Under Section 14-32 ( C) of the City Code of Ordinances, an applicant for a major
development, subdivision of over five lots/units, or zone change is required to hold a

neighborhood meeting at least seven days prior to the Planning Board public hearing on
the proposal.




Conditional Zoning Agreement
The Village At Ocean Gate
112-113 Newbury Street, Portland, Maine

iy or e
This agreement is made as of the lq day of Cf"’b""’,.2006 by THE VILLAGE AT
OCEAN GATE, LLC, a Maine Limited Liability Corporation having a principal place of

business at Boston, Massachusetts (hereinafter “DEVELOPER”).

WHEREAS, DEVELOPER, as assignee of the rights of the purchaser under a purchase and
sale agreement with the Village Café, Inc., has the right to purchase the property located at 112-
113 Newbury Street and 40 Hancock Street, Portland, Maine, consisting of the property shown
on the Portland Assessor’s Map as parcels 20-E-9, 20-D-13-15 and 20-D-32 and described in the
Cumberland County Registry of Deeds at Book 17317, Page 167, Book 3161, Page 504, Book
4357, Page 291, Book 3217, Page 83, Book 3004, Page 226, Book 3091, Page 703, Book 3752,
Page 140, Book 3112, Page 131, Book 3024, Page 132, Book 3291, Page 260, Book 2996, Pages
235 and 237, Book 4357, Page 289, Book 4094, Page 222 and Book 9520, Page 73 (hereinafter
the “SITE”); and

WHEREAS, the SITE is currently in the B-2b zoning district and is adjacent to a B~5h district
to the southeast; and

WHEREAS, Developer has filed a Zone Change Application with the City of Portland
(hereinafter “CITY") to rezone the SITE to the B-5b zoning district subject to certain
modifications and conditions set forth in this Agreement in order to accommodate a mixed-use
development consisting of up to 176 residential units; space for a 150- to 200-seat restaurant; and
sidewalk-level commercial space in a complex of buildings of varying sizes and heights
(hereinafter the “project”); and

WHEREAS, the Portland Planning Board has determined that the rezoning would provide
needed housing, would create a vibrant new neighborhood and would assist in revitalizing
adjacent areas; and

WHEREAS, the Portland Planning Board, pursuant to 30-A M.R.S.A. § 4352(8), and after
notice and hearing and due deliberation, recommended rezoning the SITE; and

WHEREAS, the CITY, by and through its City Council, has determined that the rezoning is
appropriate due to the unusual nature and unique location of the development proposed, that the
uses proposed are consistent with the existing and permitted uses within the B-5b zone and that
the rezoning would be pursuant to and consistent with the CITY’s Comprehensive Plan; and

WHEREAS, DEVELOPER has agreed to enter into this Agreement, with its concomitant terms
and conditions, which shall hereinafter bind DEVELOPER, its successors and assigns;

NOW, THEREFORE, in consideration of the rezoning of the SITE, DEVELOPER agrees to
be bound by the following terms and conditions:

lcarpenter/clv/villageagreement/1 21806



- a minimum setback of twenty five (25) feet from the most westerly rear

property line (abutting CBL 20-D-11) shall be provided and as illustrated
below ; and

Required Minimum Setback of 25 feet in Phase {i
Depiction - Not to Scale

Prepatedtsy e Dapermont ol Baring an i Suvelegmast /x

can8 upen 518 Frikor cop Do N

- the maximum height of any building(s) in Phase II shall be sixty-five
(65) feet measured from the existing Newbury Street grade.

The Planning Board shall review both the Phase I and Phase II proposals and apply the
site plan and subdivision standards of the Portland Land Use Code and the applicable
standards of the Eastern Waterfront Desi gn Standards to each.

After the initial approval of the Plans for Phase L, and any plans submitted in connection
with the development of Phase II, the Planning Board may, upon application of
DEVELOPER and without the necessity of amending this Conditional Rezoning
Agreement, approve subsequent changes to the Plans for Phase I which decrease building
dimensions or reduce the density of development, provided that any such decrease or
reduction shall nonetheless be determined to substantially conform to the Plans.

The project shall incorporate light fixtures in “Downtown Black,” specifications to be
provided by the Planning Authority during subdivision review. In addition, all other
streetscape improvements will be consistent with the Hancock Street Extension Plans,
which improvements are currently represented on the Plans,

3. Permitted uses: Those uses allowed in the B-5b zoning district. The project shall include
not less than 6772 square feet of commercial/retail space on the ground level along
Middle Street and at the corner of Hancock and Middle Streets as depicted on the Plans.

lcarpenter/clv/villageagreement/121 806
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7. This conditional rezoning shall become null and void and the SITE shall rex~ert to the
existing B-2b zoning district in the event that DEVELOPER fails to Ccommence
construction of Phase I within two years from the date of the Council vote _ with the
ability of the Planning Authority, in its sole discretion, to extend this perf od by an
additional one year and Phase II of the project must be commenced within two years
following the issuancé of a certificate of octupancy for Phase I. If any required approval,
including the approval of the conditional rezoning, has been appealeci, and if
DEVELOPER fails to commence construction within one (1) year from the final ‘
disposition of such appeal, this conditional rezoning shall become null and voicl and shall
revert.

8. Phasing: DEVELOPER may construct the project in two phases as shown on the Plans.
Phase 1 is designed to stand alone in the event Phase II is not built. Pexformance
guarantees shall be posted separately for each phase. For purposes of the time p>eriods set
forth in this paragraph 8 and in section 14-525(f) of the Portland City Code,
commencement of construction on Phase I shall be deemed to constitute comirrencement
of construction on Phase II, provided that actual construction on Phase II is co mmenced
no later than 3 years after the commencement of construction on Phase L. A separate
performance guarantee for the cost of installing the sidewalks and curbing fox Phase I
must be posted with the City prior to the issuance of a building permit for Phase I of the
project. If Phase II fails to be developed within the time line set forth in this A greement,
the DEVELOPER shall nonetheless be required to install such improvements upon
demand by the City. Otherwise, the City shall call on the performance guarantee and
install said improvements itself,

9. A post development occupancy parking analysis shall be conducted by the
DEVELOPER six (6) months following the issuance of a certificate of occupancy for
Phase 1. If the parking analysis demonstrates the inadequacy of a 1:1 /unit:park ing space
ratio, then parking for Phase II of the project shall be increased accordingly as
determined by the Planning Board.

10. The rezoning shall run with the SITE, shall bind and benefit DEVELOPER and any of
its successors and assigns, and shall inure to the benefit of and be enforceable by the
CITY, by and through its duly authorized representatives. Within thirty (30) days of the
City Council’s passing of the Conditional Zone, DEVELOPER shall file a copy of this
Agreement in the Cumberland County Registry of Deeds, along with a reference to the
Book and Page locations of the deeds for the SITE. DEVELOPER shall provide to the
CITY the Book and Page number of said recording,

11. If any of the restrictions, provisions, conditions, or portions thereof set forth herein is for
any reason held invalid or unconstitutional by any court of competent jurisdiction, such
portion shall be deemed as a separate, distinct, and independent provision and such
determination shall not affect the validity of the remaining portions hereof.

12. Except as expressly modified herein, the development, use, and occupancy of the SITE

shall be governed by and comply with the provisions of the Land Use Code of the City of
Portland and any applicable amendments thereto or replacement thereof.

lcarpenter/civ/villageagreement/12 1806
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Shinberg Consulting, LLC
477 Congress Street, Suite 1012
Portland, Maine 04101-3427
207 772 7070 Office
207 772 7080 Fax

February 19, 2008

Mr. Alexander Jaegerman, Ms. Barbara Barhydt
Planning Division Director, City of Portland
and City of Portland Planning Board Members
389 Congress Street

Portland, Maine 04101

RE: The Bay House
112 Newbury Street, Portland, Maine

Dear Mr. Jaegerman, Ms Barhydt and Board Members:

Enclosed is a submission for The Bay House Condominiums (formerly known as The
Village At Ocean Gate) project proposed for 112 Newbury Street. The project has been
amended to incorporate approximately 2,010 square feet of land that will be acquired
from the next door neighbor, Pearl Properties, LLC whose property affronts 61 India
Street.

The total number of units has been increased from 84 units to 92 residential units. The
square footage of retail space has been reduced to approximately 5,348 square feet. The
total number of parking spaces in the garage has been increased from 79 to 80 spaces.
The total number of leased spaces in the Gateway Parking Garage will be increased from
15 to 17. This will provide one parking space for each residential unit and an additional 5
spaces for the proposed retail space.

The retail space remains essentially unchanged at the part of the building that affronts
Middle and Hancock Streets. The retail space in Building 2 at the West Elevation has
been changed to provide additional storage space for the residential units.

After meeting with City Staff to review possible alternate materials for the buildings, the
exterior of the building has been changed to include more concrete masonry units (CMU
Block) at the base of the building and more cement board clapboard siding has been
placed on the Newbury, Hancock and Middle Street elevations. In addition, the arched
windows at the top floor have been changed to standard double hung windows.



As per the terms of the Conditional Approval letter from Ms. Barhydt dated July 20,
2007, the following fees have been agreed to:

1. §9,600.00 tree replacement fee:
2. $43,000.00 fee to reclaim and repave Hancock Street as per the memo from Mike
Farmer of Portland Public Works.

Because these fees were based upon building both Phase I and Phase II, and Phase IT was
not approved by the Planning Board on July 10, it is reasonable to request that the total
fees be reduced from $52,600.00 to $32,612.00 or 62 % of the total. This calculation is
based upon the relative size of Phase I and the proposed size of Phase II.

Attached are the revised Site Plans by Sebago Technics dated February 19, 2008 and
revised Floor Plans and Elevations and Floor Plans by David M. White dated February
18, 2008.

We look forward to attending the next scheduled Planning Board Workshop to review the
amended project.

Sincerely, X
Alrsa I

g /
Greg Sliinberg /
Owneris'Representative and Project Manager
Shinberg Consultingy]iLC




Development Review Application

Portland, Maine
Department of Planning and Development, Planning Division and Planning Board

Address of Proposed Development: 7. NEwpuzs = W{“’i =
P P {

Zone: 5le

Project Name: T BAY  HousE

Existing Building Size: 15, 91 4‘ sq. ft. Proposed Building Size: (p%; Doo sq. ft.
Existing Acreage of Site: 72 42 . b sq. ft. Proposed Acreage of Site: 742 | %‘%{& 2. » sq.f

Proposed Total Disturbed Area of the Site: ~ /% , M% sq. fr.

* If the proposed disturbance is greater than one acre, then the applicant shall apply for a Maine Construction General
Permit (MCGP) or Chapter 500, Stormwater Management Permit with the Maine Department of Environmental
Protection (DEP).

Tax Assessor’s Chart, Block & Lot: Property Owners Name/ Telephone #:
Mailing address: : 1 407 B o0

Chart# Zo zZo 2o VILLMIE Ar oCEANG AlE 61T 4o
D i WA | Cell Phone #:

Block # = D 25 ‘\”I‘A\{ 5T (o] "g

Lot 9 1315 32 BosTor), /A 02118

Consultant/Agent Name, Applicant’s Name/ Telephone #:

Mailing Address, Telephone #, Fax # | Mailing Address:

and Cell Phone # : NILLAGE AT (e BANGATE

AREG  SRIABERG Lo | Cell Phone #:

Shnpipey CONSU NG| PSP ST o8

AT Conaress ST SJf g PosToN, /A p211 B

POELAND Mz, [0

2o "‘17& ot o

172 70@0 F
w53 7T%(a < \/
Fee for Servnce Deposit (all applications) ($200.00)

Proposed Development (check all that apply)

— New Building ___ Building Addition ___ Change of Use ___ Residential ___ Office ___ Retail
___ Manufacturing ___ Warehouse/Distribution Parking lot
___Subdivision ($500.00) + amount of lots____ ($25.00 per loo) § + major site plan fee if applicable
___Site Location of Development ($3,000.00)
(except for residential projects which shall be $200.00 per lot

__ Tratfic Movement (§1,000.00)  ___ Storm water Quality ($250.00)
—Section 14-403 Review (§400.00 + $25.00 per lot)
_ Other ~ Pleasc sce next page ~

Department of Planning and Development ~ Portland City Hall ~ 389 Congress St. ~ Portland, ME 04101 ~ ph (207)874-8721 or 874-8719 -2-




[T/Iajor Development (more than 10,000 sq. ft.)

— Under 50,000 sq. ft. ($500.00)

— 50,000 - 100,000 sq. ft. ($1,000.00)

— Parking Lots over 100 spaces ($1,000.00)

— 100,000 - 200,000 sq. ft. ($2,000.00)

— 200,000 - 300,000 sq. ft. ($3,000.00)

— Over 300,000 sq. £t. ($5,000.00)

— After-the-fact Review ($1,000.00 + applicable application fee)

Minor Site Plan Review
— Less than 10,000 sq. ft. (§400.00)
— After-the-fact Review ($1,000.00 + applicable application fee)

Plan Amendments
—_ Planning Staff Review ($250.00)
Y Planning Board Review ($500.00)

Billing Address: (name, address and contact information)
ALE+ DASCO
VL Ade M OciEMIGARE LS
o priss INVBSTMENT GRpIP
25 fa ST 1071 8

Yostond, MA OLUR

Submittals shall include seven (7) folded packets containing of the following materials:

A Copy of the application.

B. Cover letter stating the nature of the project.

C. Written Submittal (Sec. 14-525 2. (c), tncluding evidence of right, title and interest.

D. A standard boundary survey prepared by a registered land surveyor at a scale not less than one inch to 100 feet.

E. Plans and maps based upon the boundary survey and containing the information found in the attached sample plan

checklist.

Copy of the checklist completed for the proposal listing the material contained in the submitted application.

In addition to the seven (7) sets of documents listed above, one (1) set of the site plans reduced to 11 x 17 must be
submitted.

Portland’s development review process and requirements are outlined in the Land Use Code (Chapter 14), which includes the
Subdivision Ordinance (Section 14-491) and the Site Plan Ordinance (Section 14-521). Portland’s Land Use Code is on the City’s
web site: www.portlandmaine.gov Copies of the ordinances may be purchased through the Planning Division.

I bereby certify that I am the Owner of record of the named property, or that the owner of record authotizes the proposed work
and that T have been authorized by the owner to make this application as his/her authorized agent. agree to conform to all
applicable laws of this jurisdiction. In addition, if a permit for work described in this application fs issued, [ certify that the
Planning Authority and Code Enforcement’s authorized representative shall have the authority to enter all areas covered by this

permit at any reasonable hour to enforce the provisions of the codes applicable to this permit.

This application is for site review only; a Performance Guarantee, Inspection Fee, Building Permit Application and
associated fees will be required prior to construction.

Date:

i s
%Zz/g/cz(cw} /7 RS

Signature of Applicant:

‘ 4
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Site Plan Checklist

Portland, Maine
Department of Planning and Development, Planning Division and Planning Board

e - - ) 3, ’?
o= _Eifz‘i“[ House N2 NEWRJURY <Thg
Project Name, Address of Project Application Number

The form is to be completed by the Applicant or Designated Representative:

Check Submitted  Site Plan Item Required Information Section 14-525 (b,c)
\/ m Standard boundary survey (stamped by a registered surveyor, at a I
\/ scale of not less than T inch to 100 feet and including:

() Name and address of applicant and name of proposed development 1
v (3) Scale and north points b
v O] Boundaries of the site c
v 5) Total land arca of site d
v ©) Topography - existing and proposed (2 feet intervals or less) ¢
@) Plans based on the boundary survey including: 2
v 8) Iixisting soil conditions a
%) Location of water courses, wetlands, marshes, rock outeroppings and wooded arcas b
v 10 Location, ground floor arca and grade clevations of building and other c
structures existing and proposed, elevaton drawings of exterior
facades, and materials to be used
\/ 11) Approx location of buildings or other structures on parcels abutting the site d
o and a zoning summary of applicable dimensional standards (example page 9 of packer)
(12) Location of on-site waste receptacles ¢
v (13) Public utilitics .
~ (14) Water and sewer mains ¢
v (15) Culverts, drains, existing and proposcd, showing size and dicections of flows ¢
(16) Location and dimensions, and ownership of casements, public or private f
rights-of-way, both existing and proposed
v amn Location and dimensions of on-site pedestrian and vehicular aceess ways g
v (18) Packing arcas ¢
v 19 Loading facilitics g
v 20) Design of ingress and cgress of vehicles to and from the site onto public streets [
v @n Curb and sidewalks I
v (22) Landscape plan showing: h
v (23) Location of existing vegetation and proposed vegetation h
v 24 Type of vegetation h
v (25) Quantity of plntings h
v (26) Size of proposed landscaping h
v ) Lixisting arcas to be preserved I
v (28) Preservation measures to be employed h
v (29) Details of planting and preservation specifications h
v (30) Location and dimensions of all fencing and screening 1
Vv 31 Location and intensity of outdoor lighting system j
N4 (32) Location of fire hydrants, existing and proposed (refer to Fice Department checklist) k
v (33) Written statements to include: ¢
v (34) Description of proposed uses ro be located on site d
Vv (35) Quantity and type of residential, if any d
v (36) Total land arca of the site c2
V4 (37 Total floor area, total disturbed arca and ground coverage of cach proposed c2
o Building and structure
(38) General summary of existing and proposed casements or other burdens c3
v (39) Type, quantity and method of handling solid waste disposal cd
N (40) Applicant’s cvaluation or evidence of availability of off-sitc public factlitics, c5
\/ including sewer, water and streets
(41) Description of existing surface deainage and a proposed stormwater management <6
plan or description of measures to control surface runoff, c6

Department of Planning and Development ~ Portland City Hall ~ 389 Congress St. ~ Portland, ME 04101 ~ ph (207)874-8721 or 874-8719 -7-



42 An estimate of the tinie period required for completion of the development 7
[

v (43) Alist ofall state and federal regulatory approvals o which the development may be 8
subject to. Include the status of any pending applications, anticipated timceframe for
\// obtaining such permits, or lerters of non-jurisdiction. h8
47) lividence of financial and technical capability to undertake and complete the

development including a letter from a responsible financial institution stating that it has
reviewed the planned development and would seriously consider financing it when
approved.

(48) Lividence of applicant’s right title or interest, including deeds, leases, purchase options or
other documentadon.

(49) A description of any unusual natural arcas, wildlife and fisherics habitats, or archacological
sites located on or near the site.

(50) A jpeg or pdf of the proposed site plan, if available.

\\L\ N\

(51) Final sets of the approved plans shall be submitted digitally to the Planning Division, on a
CD or DVD, in AutoCAD format (*,dwg), release AutoCAD 2005 or greater.

Note: Depending on the sive and scope of the proposed development, the Planning Board or Planning Authority may cequest additional
informaton, including (but not limited to):

- dramage pacterns and facilities - anenvironmental impact study

- crosion and sedimentation controls to be used during construction - asunshadow study

- aparking and/or traffic study - astudy of particulates and any other noxious
emissions - anoise study

- a wind impact analysis

Other comments:

Ty T\/«m cal RecoiJE /A;» é)&"lo\f%\{,ﬂ Tom- E—* HAT

i
FrRoM ik PLANNING  Bode®  oN AULY jo, ZooT
. \
CoNDITIoNS S %)ux ,}“:;‘(‘(:fgr; )

TS ApputcAToN  Th AMedD e ¢ LAN NS

e Vi " ” =l ' - Ay e e
(e AdavisitioN  of AP RO L ANACE hL«i:/ 2. 0(0 DRNE [TE
OF LAND from TTHte ALIACENT PRoperTY owi R Peifi.

X v | ‘ - =
PO PR ED . LLE . The NEW PROAELT Witk IA)aLdbe 8

y | R
\;\bwmouwﬂ UNITS . 1T Aldo INZLUDES A CHANGE To
?@, oporEd  ReE(A- SPACE L OcNTED Ar THE

“SouT weEsT” Q’)ﬁfa}\}&?ﬁ% oF T [i:=3 ‘;(‘*fi-@fﬂf ol

1
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MAINE REAL ESTATE TAX PAID

L Bocks 71112 Bhe2B435 Per 275
i 1

QUITCLAIM DEED WITH COVENANT

VILLAGE CAFE, INC., a Maine corporation with a place of a business at 112 Newbury
Street, Portland, Maine 04101, FOR CONSIDERATION PAID, grants to THE VILLAGE
AT OCEANGATE, LLC, a Maine limited liability company with a mailing address of 35
Fay Street, Suite 107-B, Boston, Massachusetts 02118, with QUITCLAIM COVENANT,
certain real property, together with any improvements thereon, located at 112-113 Newbury

Street, Portland, County of Cumberland and State of Maine, more particularly described on
Exhibit A attached hereto and made a part hereof.

IN WITNESS WHEREOF, Village Café, Inc. has caused this instrument to be executed under
seal by John Reali, its Treasurer thereunto duly authorized, this 15® day of November, 2007,

ﬁ' Z‘ﬁ% ) / VILLAGi«:ZAFE, INC.,
(—— X ;

By: /_

John Re@f |
Its duly uthorized Treasurer

State of Maine

County of Cumberland November 15, 2007

PERSONALLY APPEARED before me the above-named John Reali, duly authorized

Treasurer of Village Café, Inc., as aforesaid, and acknowledged the foregoing instrument to be
his free act and deed in his said capacity and the free aetafid deed of said corporation.

YA W22 A

Mete&y—#ub#e/ﬁttomey //&t/L
Commission Expires: ¢ /'}; i

Print Name: 7577( g i WSM




Bocke 71112 Bke25425 Pa: 274

EXHIBIT A

PARCEL 1

A CERTAIN LOT OR PARCEL OF LAND SITUATED ON THE SOUTHERLY SIDE OF NEWBUR' STREET, IN THE
CITY OF PORTLAND, COUNTY OF CUMBERLAND, STATE OF MAINE, NOW OR FORMERLY OF THE VILLAGE
CAFE, INC., BEING MORE PARTICULARLY BOUNDED AND DESCRIBED AS FOLLOWS:

BEGINNING AT A POINT ON THE SOUTHERLY SIDE OF NEWBURY STREET, HAVING A RIGHT OF WAY wipTH
OF 50 FEET, SAID POINT BEING THE NORTHERLY CORNER OF LAND NOW OR FORMERLY OWNED By
BARTLETT ISLAND LLC, RECORDED IN THE CUMBERLAND COUNTY REGISTRY OF DEEDS IN BOOK 17068
PAGE 212, AND THE NORTHWEST CORNER OF THE PARCEL HEREIN DESCRIBED,

THENCE, N 47'~47'-16" E, A DISTANCE OF 258.80 FEET, BY AND ALONG SAID SOUTHERLY SIDFE oOF
NEWBURY STREET TO THE WESTERLY SIDE OF HANCOCK STREET, HAVING A RIGHT OF WAY OF 66 FFET
TO A POINT, SAID POINT BEING THE MOST NORTHERLY CORNER OF THE PARCEL HEREIN DESCRIBED,

" THENCE, § 36'-58'~45" E, A DISTANCE OF 218.60 FEET, BY AND ALONG THE SOUTHERLY SIDE OF SAID
HANCOCK STREET TO THE WESTERLY SIDE OF MIDDLE STREET, HAVING A RIGHT OF WAY OF 495 FEET,
TO A PONT, SAID POINT BEING THE MOST EASTERLY CORNER OF THE PARCEL MEREIN DESCRIBED,

THENCE, S 50'-09'-17" W, BY AND ALONG SAID WESTERLY SIDE OF MIDDLE STREET, A DISTANCE OF
177.17 FEET, TO A POINT, SAID POINT BEING A SOUTHERLY CORNER OF THE PARCEL HEREIN DESCRIBED,

THENCE, § 43-54'-17" W, BY AND ALONG SAID MIDDLE STREET, A DISTANCE OF 43,31 FEET, TO A
POINT, SAID POINT BEING THE EASTERLY CORNER OF LAND NOW OR FORMERLY OWNED BY HILARY AND
STEPHEN ANDREW RECORDED IN SAID CUMBERLAND COUNTY REGISTRY OF DEEDS IN BOOK 19479 PAGE
226 AND THE MOST SOUTHERLY CORNER OF THE PARCEL HEREIN DESCRIBED,

THENCE, N 47'-17'-23" W, BY AND ALONG THE LAND OF SAID ANDREW, A DISTANCE OF 78.41 FEET To
A BRICK BUILDING CORNER, SAID BUILDING CORNER BEING THE MOST NORTHERLY CORNER OF LAND. OF
SAID ANDREW AND THE EASTERLY CORNER OF LAND NOW OR FORMERLY OWNED BY WOODEN NIGKEL LLC
RECORDED IN SAID CUMBERLAND COUNTY REGISTRY OF DEEDS IN BOOK 14219 PAGE 166 AND
SOUTHERLY CORNER OF THE PARCEL HEREIN DESCRIBED,

THENCE, N 47~17'-23" W, BY AND ALONG SAID LAND OF WOODEN NICKEL LLC, A DISTANCE OF 33.00
FEET, TO A BRICK BUILDING CORNER, SAID BUILDING CORNER BEING AN EASTERLY CORNER OF LAND OF
SAID WOODEN NICKEL LLC AND A WESTERLY CORNER OF THE PARCEL HEREIN DESCRIBED,

THENCE, N 42'-35'-21" E, BY AND ALONG THE LAND OF SAID WOODEN NICKEL LLC, A DISTANCE OoF
40.20 FEET, TO A POINT, SAID POINT BEING AN EASTERLY CORNER OF LAND OF SAID WOODEN NICKEL
LLC AND A WESTERLY CORNER OF THE PARCEL HEREIN DESCRIBED,

THENCE, N 42'-36'~19" W, BY AND ALONG THE LAND OF SAID WOODEN NICKEL (LC, A DISTANCE OF
36.58 FEET, TO A BRICK BUILDING CORNER, SAID BUILDING CORNER BEING THE MOSYT NORTHERLY
CORNER OF LAND OF SAID WOODEN NICKEL LLC AND A WESTERLY CORNER OF THE PARCEL HEREIN
-DESCRIBED,

THENCE, S 46'~27'-27" W, BY AND ALONG THE LAND OF SAID WOODEN NICKEL LLC, A DISTANGCE OF
47.76 FEET, TO A POINT, SAID POINT BEING A NORTHWESTERLY CORNER OF LAND OF SAID WOODEN
NICKEL LLC AND A WESTERLY CORNER OF THE PARCEL HEREIN DESCRIBED,

THENCE, N 42'-26'~53" W, BY AND ALONG THE LAND OF SAID WOODEN NICKEL LLC AND LAND OF SAID
BARTLETT ISLAND LLC, A DISTANCE OF 37.23 FEET, TO THE POINT OF BEGINNING,

MEANING AND INTENDING TO DESCRIBE A CERTAIN PARCEL OF LAND CONTAINING 48,805 SQUARE FEET
OR 1.12 ACRES, MORE OR LESS.

Raceivad
Recorded Resister of Deeds
Nov 1652007 (03:36844F
Cumberland Counby
Pameln E. Lovley



Memorandum
Department of Planning and Development
Planning Division

To: Chair Tevanian and Members of the Portland Planning Board

From: Barbara Barhydt, Development Review Services Manager

Date: March 21, 2008

Re: Amended Conditional Rezoning Agreeement for The Village At Ocean Gate,

Applicant, Village at OceanGate, LLC
Tax Map 20, Block D, Lots 13, 14, 15, and 32; and Block E, lot 9.

L INTRODUCTION

The Village at OceanGate LLC submitted an application seeking amendments to the conditional
rezoning agreement for the Village at OceanGate project located at 112 Newbury Street. The
conditional rezoning agreement was adopted by the City Council on November 20, 2006
(Attachment 1). The agreement allows up to 176 residential units for both Phase I and II of this
project with a maximum of 66 residential units in Phase II. Phase I of this project received
subdivision and site plan approval on July 10, 2007 for a total of 84 residential units.

The applicant is seeking to incorporate 1,600 square feet of adjoining property to Phase I, so that
Building #2 may be redesigned to remove a jog in the structure. In addition, the proposal is to
reduce the amount of commercial space in Phase I to create more storage space for units, reduce
the community contribution and other associated fees to a level proportional to Phase I, increase
the number of residential units from 84 units to 92 units, revise the parking numbers and
changing the exterior facade materials. The applicant’s written submittal for an amendment is
included as Attachment 2 and the revised plan set is Attachment 6.

The applicant is seeking the Planning Board’s recommendation to the City Council for the
proposed amended conditional rezoning agreement. The representatives for the applicant include
Sebago Technics, David White, Architect, and Greg Shinberg, Shinberg Consulting. A total of
194 notices were sent for this project. This memorandum includes the following sections:
I Introduction
1L Project History
A. Conditional Rezoning Agreement — 2007
B. Subdivision and Site Plan Review
M. Proposed Amended Conditional Rezoning Agreement
i. Applicant’s Proposal
ii. Potential Points or Revised Conditions for the Board’s Consideration
Iv. Next Steps

O:\PLAN\REZONE\Village Cafe Site\AmendedConditionalRezoning\pbmemo 3-21-08.doc 1



IIL. PROJECT HISTORY

A. Conditional Rezoning Agreement 2007

On November 20, 2007 the City Council
adopted the Conditional Rezoning ROS Zone
Agreement for the Village at OceanGate
Project, which rezoned the property,
which is composed of two sites with a
total of 1.81 acres, from B-2b to
Conditional B-5b. The agreement was
for a two-phase project that would have
up to 176 units. At that time, there were
two levels of structured parking in Phase
I with a total of 145 on-site parking
spaces. Phase II had one level of
parking with 45 spaces. Excerpts of the
agreement are listed below and the

complete text is contained in o _
Attachment 1: Proposed Conditional Rezoning from B-2b to B-5b a
112-113 Newbury Street and 40 Hancock Street
1. Subdivision _and Overall Jme, 2009 /&
Site Plan. Ear\:);adri:;yg;gE\Leaﬁgnui:t&g?nnmg and Development N
a. Phase I of the
project, consisting of two buildings along Middle, Hancock and Newbury
Streets.
b. The Planning Board shall review both the Phase I and Phase II proposals and

apply the site plan and subdivision standards of the Portland Land Use Code
and the applicable standards of the Eastern Waterfront Design Standards to
each.

2. Permitted uses: Those uses allowed in the B-5b zoning district. The project shall
include not less than 6772 square feet of commercial/retail space on the ground level
along Middle Street and at the corner of Hancock and Middle Streets as depicted on
the Plans.

3. Phase I shall consist of, at minimum Buildings 1 and 2, while Phase 2 shall consist of
one or more buildings in accordance with §14-495(h).

4. Modifications to B-5b Regulations. The SITE shall be governed by the regulations
applicable to the B-5b zoning district, except as follows:

a. The maximum residential density on the SITE shall be 176 dwelling units.

b. The maximum front yard setback shall be ten (10) feet, except that a front
yard setback of no greater than sixteen (16) feet shall be allowed for the
parking garage entrance and associated fagade as depicted on the Plans for
Phase I.

c. The maximum height for the structures shall be:
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2.

Buildings 1 and 2: The maximum height of each building in Phase I shall not
exceed 74 feet from average grade, as measured and approved by the Zoning
Administrator.

d. An underground electrical vault will be installed within the right of way of
Newbury Street, the final location of such vault to be approved by the
Planning Authority. The CITY hereby grants license for such installation and
authorizes the City Manager to execute said license in such form and with
such terms and conditions as he deems appropriate.

Community Contribution. The community contribution under this Agreement shall
be $200,000.00, to be dedicated to extending Hancock Street between Middle Street
and the Commercial Street extension or to reimburse the City for expenses it incurs
in such extension; $5,000.00 dedicated to the India/Middle Street traffic
improvements to be commissioned by the City; and $5,000.00 to be dedicated to the
Eastern Waterfront Post-Development Traffic Impact Study to be commissioned by
the City. The community contribution under this Agreement is independent of any
conditions which the Planning Board may lawfully require under site plan review or
subdivision review. The community contribution shall be made prior to the issuance
of a building permit for Phase .

The restaurant and/or retail/commercial uses on site shall participate in a Park and
Shop Program (or similar program) with the “Riverwalk Parking Garage located at
Middle Street, Portland, with documentation of such participation provided to the
City Planning Authority at minimum every two years.

Phasing: DEVELOPER may construct the project in two phases as shown on the
Plans. Phase I is designed to stand alone in the event Phase II is not built.
Performance guarantees shall be posted separately for each phase. For purposes of
the time periods set forth in this paragraph 8 and in section 14-525 (f) of the Portland
City Code, commencement of construction on Phase I shall be deemed to constitute
commencement of construction on Phase II, provided that actual construction on
Phase II is commenced no later than 3 years after the commencement of construction
on Phase I. A separate performance guarantee for the cost of installing the sidewalks
and curbing for Phase II must be posted with the City prior to the issuance of a
building permit for Phase I of the project. If Phase II fails to be developed within the
time line set forth in this Agreement, the DEVELOPER shall nonetheless be required
to install such improvements upon demand by the City. Otherwise, the City shall call
on the performance guarantee and install said improvements itself.

A post development occupancy parking analysis shall be conducted by the
DEVELOPER six (6) months following the issuance of a certificate of occupancy for
Phase I. If the parking analysis demonstrates the inadequacy of a 1:1 /unit:parking
space ratio, then parking for Phase II of the project shall be increased accordingly as
determined by the Planning Board.

Subdivision and Site Plan Approval

After the conditional rezoning agreement was adopted, the applicant submitted plans for
subdivision and major site plan review. As the review process progressed, the applicant chose to
reduce the number of residential units and reduce the number of parking decks for the overall
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project. The approved plans for Phase I include two four-story residential buildings above one
level of structured parking. The Phase I project findings include the following:

Proposed Uses: 84 residential units
6, 772 square feet for commercial space and restaurant
One level of structured parking

Total Unit breakdown: 68 two-bedroom and 16 one-bedroom units

Unit breakdown: Building #1: 40 two-bedroom and 4 one-bedroom units
Building #2: 28 two-bedroom and 12 one-bedroom units

Parking Spaces: Total 130 spaces on-site. The proposal is to lease 18 spaces.
Eight leased spaces for residential units and 10 spaces for
employees.

Parking Ratio: 1 space/unit and 10 employee parking spaces for commercial

uses with the inclusion of the leased spaces. Parking for
customers will be available through a Park and Shop program at
the “Riverwalk” Garage with documentation of participation to
the Planning Authority every two years.

Building Height: Maximum height allowed for Buildings 1 and 2, shall not
exceed 74 feet above average grade. Proposed heights are 57.04
feet in Phase I (measured from average grade).

Building Footprint Total 65,675 square feet, both phases

The building elevations and materials at the time of the conditional rezoning and subdivision
review consisted of the following components:

PHASE I, BUILDINGS #1 AND #2:
Buildings #1 extends 80 feet along Middle and Newbury Streets and 210 feet
along Hancock Street. The exterior building entrance is located along Hancock
Street and all other access points are from the parking levels or the private
courtyard. Commercial space was shown along Middle Street. The exterior
material for the commercial spaces was a rough-faced gray granite veneer with
dark green finish for window surrounds. The exterior materials for the
residential building will be red brick with gray metal cladding on projecting
balconies and the fifth story along Middle and Newbury Streets. The center
portion of the building is proposed in brown brick with dark brown metal
cladding.

A private courtyard separates Building #1 and #2, which will be developed on
top of the parking garage roof (Attachment B). Access to the above grade
courtyard is from a stairway along Newbury and internally from the buildings.
The courtyard walls are proposed in a gold brick and the garage entrance is
stepped back between 10 and 16 feet from Middle Street.

Building #2 (closest to India Street) included a proposed 150 to 200 seat
restaurant and other retail space. A sandstone veneer with bronze finish windows
are proposed for the commercial space and brown brick with dark brown metal
cladding are proposed for the balconies and the fifth story. The center section of
the building will be clad in a gold brick with buff metal cladding. The Newbury
Street side of the building was proposed with brown brick. Two residential
entrances are proposed for this building: one within the commercial frontage
along Middle Street; and the second along Newbury Street.
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On July 10, 2007, the Planning Board held a public hearing on the subdivision and site plan for
Phase I and Phase II of the Village at OceanGate. The Board found unanimously that Phase I met
the conditional rezoning agreement and the Eastern Waterfront Design Guidelines. The Board
voted unanimously to table Phase II regarding the plans conformance with the conditional
rezoning agreement and the Eastern Waterfront Design Guidelines. A copy of the approval letter
is included as Attachment 3). Please note that the Planning Board did grant the following waiver
to reduce the overall contribution by half to the City’s tree fund:

The Planning Board acknowledges the applicant’s contribution to the
construction of Hancock Street and the additional costs for tree wells and tree
guards, so based upon the recommendation of the City Arborist the Planning
Board waives the financial contribution to the street fund to one half the amount
due as determined by the City Arborist.

Subdivision condition number 5 in the approval letter addresses the applicant paying an amount
to the City for the cost of reclaiming and repaving the upper section of Hancock Street, so that the
City could use those funds toward the rehabilitation of this street section. Subdivision Condition
number 10 and site plan conditions 3 and 4 require the applicant to submit revised plans meeting
the requirements of the Urban Designer and to address building awnings.

TIT. PROPOSED AMENDED CONDITIONAL REZONING AGREEMENT

A. Applicant’s Proposal

The Village at OceanGate, LLC is seeking an amendment to the conditional rezoning agreement
for the project at 112 Newbury Street, now called The Bay House. The applicant has a purchase
and sales agreement with Pearl Properties, LLC, c/o of Joseph W. Reynolds for the rear portion of
61 India Street (CBL 020 E 021). According to the revised plan, a total of 1,600 square feet
would be conveyed to the project for a total Phase I parcel area of approximately 50,050 square
feet. The proposed land to be incorporated within the conditional rezoning is shown on
Attachment 2, Exhibit A and in Attachment 6, revised plan set. The additional land area permits
adjustments in the footprint of the parking level and Building #2. The written application, which
includes the purchase and sales agreement and a cover letter from Mr. Greg Shinberg are included
as Attachment 2. The set of revised plans are included as Attachment 6.

As described in Mr. Shinberg’s letter, in addition to adding the land within the Conditional
Rezone agreement, the applicant is seeking additional modifications to the agreement and project.
The proposed revisions are noted below:

1. Adding 8 residential units: By adding the additional land to the project, the applicant
seeks to eliminate a jog in the footprint Building #2 and the parking level. This would
allow eight (8) units to be included within Phase I for a total of 92 residential units. The
proposed change in unit numbers is within the density limits of the conditional rezoning
agreement.

2. Reduce Commercial Space: The conditional rezoning agreement specified that a total
of 6,772 square feet of commercial/retail space was to be maintained on the ground level
along Middle Street and at the corner of Hancock Street. The square footage include
sufficient space for a 150 seat restaurant and kitchen. The applicant is seeking to
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maintain the storefronts along Middle Street, but to convert the back area that had been
intended for the restaurant to individual storage units. The applicant would like to reduce
the overall commercial space to 5,348 square feet.

3. Parking Revisions: The applicant is proposing to add one additional parking space in
the on-site parking level and to increase a lease for parking from the Gateway Parking
Garage from 15 to 17 spaces. The applicant states this will maintain the one to one
parking ratio. The Planning Staff and Thomas Errico, Consulting Traffic Engineer, are
requesting that the applicant submit an updated analysis of the parking demands and how
the proposal addresses those demands.

4. Exterior Facade Materials: The applicant is seeking to use concrete masonry units
(CMU Block) at the base of the building, rather than rough-faced gray granite veneer. As
a substitute for the metal siding the applicant is proposing cement board clapboard siding
and the elimination of some of the arched windows. The revised elevations are included
in Attachment 5. The Planning Staff has asked the applicant to bring samples of the
materials and colored elevations to the workshop.

5. Dimensional Modifications: The applicant is not seeking any additional dimensional
modifications, other than to add 1,600 square feet to the site. The Planning Staff
recommends that the applicant confirm no other dimensional standards need to be
adjusted for this proposal.

6. Community Contribution: According to Mr. Shinberg’s letter, the applicant is seeking
to reduce their financial contributions to a level that is proportional with the Phase I
project. Michael Farmer, Project Engineer, submitted comments from Public Works
based upon the application (Attachment 5). Per our conversation with Demetri Dasco (of
the Village at OceanGate LLC) on Friday, March 21, 2008, the applicant is no longer
seeking to reduce the tree replacement and repaving Hancock street fees. The
applicant’s specific request is as follows:

Required Community Contribution — Dedicated to Extend Hancock Street
between Middle and the Commercial Street Extension (Fore Street)
$200,000.00 Community Contribution

Proposed Financial Commitment
$124,000.00 or 62% of the total

The current cost of the Hancock Street extension is contracted for $ 275,000. The
extension of Hancock Street is part of the Eastern Waterfront Masterplan to increase
street and neighborhood connections.

The applicant had discussed the reduction in the community contribution with Joseph E.
Gray, Jr., City Manager, along with modifications in the underground electrical service.
Mr. Gray’s response is included as Attachment 4. Mr. Gray does not support any
waivers of creating a looped underground electrical system nor does CMP. However,
Mr. Gray does agree to the City sharing in the cost of the conduit bank in Hancock Street
up to $20,000 . Mr. Gray states he could support an apportionment of the Community
Contribution, provided that a “...performance guarantee securing the Phase II payment
obligation to the City within two years, and regardless of whether your Phase II project
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B.

moves forward.” Further, Mr Gray states, “I am not in favor of apportioning the traffic
improvement/traffic impact study contribution.”

Required sidewalk and curb improvements for Phase II: Per our conversation with
Demetri Dasco of the Village at OceanGate, LLC on March 21, 2008, the applicant
would like to revise the conditional rezoning agreement to clarify that if Phase II is not
approved, then the developer is relieved of the obligation of improving the sidewalks and
curb along Phase II.

Potential Points or Revised Conditions for the Board’s Consideration

A proposed amended conditional rezoning agreement has not been drafted for this workshop.
The potential points to include in a revised agreement include the following:

Iv.

L.
2.

Sk w

A map amendment incorporating the 1,600 square feet of area into the agreement;
Maintaining a minimum of 5,348 square feet of commercial/retail space along Middle
Street and Hancock as shown on the plans;

Revised parking numbers as outlined in the application;

Specification of the exterior materials to be used in Phase I;

Any revisions to dimensional standards as confirmed by the applicant and staff.

The applicant’s continued obligation to provide underground electrical service per the
specifications of the City and Central Maine Power;

An apportionment of the Community Contribution, provided that a performance
guarantee securing the Phase II payment obligation to the City within two years, and
regardless of whether your Phase II project moves forward.

If Phase II is not approved, then the developer is relieved of the obligation of improving
the sidewalks and curb along Phase II.

Next Steps

e  Address any additional information requested by the Planning Board and City Staff.
e  Finalize the conditional rezoning agreement
e  The applicant must hold a neighborhood meeting at least seven (7) days before a

public hearing and must give seven (7) days notice

e  Tentatively schedule either a workshop or public hearing.

Attachments
1.

AN
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Application from The Village at OceanGate

Subdivision and Site Plan Approval Letter, Dated July 20, 2007

Joseph E. Gray, Jr. City Manager, correspondence, February 22, 2008

Michael Farmer, memo, March 21, 2008

Revised Plan Set
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MEMO
TO: Barbara Barhydt
FROM: Mike Farmer, Engineering Division of DPW
DATE: March 21, 2008
RE: Bay House, 112 Newbury Street

DPW does not object to the idea of allowing the applicant to prorate the $200,000 Community
Contribution fee between Phase I and Phase IL, as has been previously discussed by City staff.

The March 4, 2008 letter from Shinburg Consulting, LLC indicates that the applicant is also now
requesting approval to prorate the tree replacement fee and the $43,000 fee that would be paid to
the City in lieu of the applicant being required to reclaim and repave Hancock Street
northwesterly of Middle Street. DPW is concerned that if prorating the $43,000 fee is approved
by the City and Phase II is not built, the City will not have sufficient funds to do the necessary
work in Hancock Street. For this reason, DPW recommends that the applicant be required to pay
the full $43,000 amount concurrent with Phase I, or that the applicant be required to provide a
guarantee, suitable to the City, to assure that the full $43,000 amount will be paid to the City.



Memorandum

Department of Planning and Development
Planning Division

To: Chair Tevanian and Members of the Portland Planning Board

From: Barbara Barhydt, Development Review Services Manager

Date: March 21, 2008

Re: Amended Conditional Rezoning Agreeement for The Village At Ocean Gate,

Applicant, Village at OceanGate, LLC
Tax Map 20, Block D, Lots 13, 14, 15, and 32; and Block E, lot 9.

L INTRODUCTION

The Village at OceanGate LLC submitted an application seeking amendments to the conditional
rezoning agreement for the Village at OceanGate project located at 112 Newbury Street. The
conditional rezoning agreement was adopted by the City Council on November 20, 2006
(Attachment 1). The agreement allows up to 176 residential units for both Phase I and II of this
project with a maximum of 66 residential units in Phase II. Phase I of this project received
subdivision and site plan approval on July 10, 2007 for a total of 84 residential units.

The applicant is seeking to incorporate 1,600 square feet of adjoining property to Phase I, so that
Building #2 may be redesigned to remove a jog in the structure. In addition, the proposal is to
reduce the amount of commercial space in Phase I to create more storage space for units, reduce
the community contribution and other associated fees to a level proportional to Phase I, increase
the number of residential units from 84 units to 92 units, revise the parking numbers and

changing the exterior fagade materials. The applicant’s written submittal for an amendment is
included as Attachment 2 and the revised plan set is Attachment 6.

The applicant is seeking the Planning Board’s recommendation to the City Council for the
proposed amended conditional rezoning agreement. The representatives for the applicant include
Sebago Technics, David White, Architect, and Greg Shinberg, Shinberg Consulting. A total of

194 notices were sent for this project. This memorandum includes the following sections:
I Introduction

IL Project History
A. Conditional Rezoning Agreement — 2007
B. Subdivision and Site Plan Review
II1. Proposed Amended Conditional Rezoning Agreement
i. Applicant’s Proposal

ii. Potential Points or Revised Conditions for the Board’s Consideration
Iv. Next Steps
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A Conditional Rezoning Agreement 2007

On November 20, 2007 the City Council
adopted the Conditional Rezoning
Agreement for the Village at OceanGate
Project, which rezoned the property,
which is composed of two sites with a
total of 1.81 acres, from B-2b to
Conditional B-5b. The agreement was
for a two-phase project that would have
up to 176 units. At that time, there were
iwo levels of structured parking in Phase
I'with a total of 145 on-site parking
spaces. Phase II had one level of
parking with 45 spaces. Excerpts of the
agreement are listed below and the
complete text is contained in
Attachment 1:

/ ROS Zone

roposed Conditional Rezoning from B-2b to B-5b &1
112-113 Newbury Street and 40 Hancock Stree

~ e e, 2001
1. Subdivision and Overall June, 2008 A

it Prepared by the Department @ Plenning and Development
m—m based upon GIS Werkgroup Dzta. M

a. Phase 1 of the

project, consisting of two buildings along Middle, Hancock and Newbury
Streets.

b. The Planning Board shall review both the Phase I and Phase II proposals and
apply the site plan and subdivision standards of the Portland Land Use Code

and the applicable standards of the Eastern Waterfront Design Standards to
each.

2. Permitted uses: Those uses allowed in the B-5b zoning district. The project shall
include not less than 6772 square feet of commercial/retail space on the ground level

along Middle Street and at the corner of Hancock and Middle Streets as depicted on
the Plans.

3. Phase I shall consist of, at minimum Buildings 1 and 2, while Phase 2 shall consist of
one or more buildings in accordance with §14-495(h).

4. Modifications to B-5b Regulations. The SITE shall be governed by the regulations
applicable to the B-5b zoning district, except as follows:

a. The maximum residential deﬁsi’[y on the SITE shall be 176 dwelling units.
b. The maximum front yard setback shall be ten (10) feet, except that a front

yard setback of no greater than sixteen (16) feet shall be allowed for the

parking garage entrance and associated facade as depicted on the Plans for
Phase 1.

c. The maximum height for the structures shall be:

OWPLANREZOWEVillage Cafe Site\AmendedConditionalRezoning\pbmemo 3-21-08.¢5¢
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Buildings 1 and 2: The maximum height of each building in Phase I shall not

exceed 74 feet from average grade, as measured and approved by the Zoning
Administrator.

d. An underground electrical vault will be installed within the right of way of
Newbury Street, the final location of such vault to be approved by the
Planning Authority. The CITY hereby grants license for such installation and
authorizes the City Manager to execute said license in such form and with
such terms and conditions as he deems appropriate.

Community Contribution. The community contribution under this Agreement shall
be $200,000.00, to be dedicated to extending Hancock Street between Middle Street
and the Commercial Street extension or to reimburse the City for expenses it incurs
in such extension; $5,000.00 dedicated to the India/Middle Street traffic
improvements to be commissioned by the City; and $5,000.00 to be dedicated to the
Eastern Waterfront Post-Development Traffic Impact Study to be commissioned by
the City. The community contribution under this Agreement is independent of any
conditions which the Planning Board may lawfully require under site plan review or

subdivision review. The community contribution shall be made prior to the issuance
of a building permit for Phase I.

The restaurant and/or retail/commercial uses on site shall participate in a Park and
Shop Program (or similar program) with the “Riverwalk Parking Garage located at
Middle Street, Portland, with documentation of such participation provided to the
City Planning Authority at minimum every two years.

Phasing: DEVELOPER may construct the project in two phases as shown on the
Plans. Phase I is designed to stand alone in the event Phase II is not built.
Performance guarantees shall be posted separately for each phase. For purposes of
the time periods set forth in this paragraph 8 and in section 14-525 (f) of the Portland
City Code, commencement of construction on Phase I shall be deemed to constitute
commencement of construction on Phase II, provided that actual construction on
Phase II is commenced no later than 3 years after the commencement of construction
on Phase I. A separate performance guarantee for the cost of installing the sidewalks
and curbing for Phase II must be posted with the City prior to the issuance of a
building permit for Phase I of the project. If Phase II fails to be developed within the
time line set forth in this Agreement, the DEVELOPER shall nonetheless be required
to install such improvements upon demand by the City. Otherwise, the City shall call
on the performance guarantee and install said improvements itself.

A post development occupancy parking analysis shall be conducted by the
DEVELOPER six (6) months following the issuance of a certificate of occupancy for
Phase 1. If the parking analysis demonstrates the inadequacy of a 1:1 /unit:parking

space ratio, then parking for Phase II of the project shall be increased accordingly as
determined by the Planning Board.

Subdivision and Site Plan Approval

After the conditional rezoning agreement was adopted, the applicant submitted plans for
subdivision and major site plan review. As the review process progressed, the applicant chose to
reduce the number of residential units and reduce the number of parking decks for the overall
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p;oj@cé Tz«; approved plans for Phase [ include two four-story residential buildings above one
level of structured parking. The Phase I project findings include the following:

Proposed Uses: 84 residential units
6, 772 square feet for commercial space and restaurant

v On@ level of structured parking

Total Unit breakdown: 68 two-bedroom and 16 one-bedroom units

Unit breakdown: Building #1: 40 two-bedroom and 4 one-bedroom units
Building #2: 28 two-bedroom and 12 one-bedroom units

Parking Spaces: Total 130 spaces on-site. The proposal is to lease 18 spaces.
Eight leased spaces for residential units and 10 spaces for
employees.

Parking Ratio: 1 space/unit and 10 employee parking spaces for commercial
uses with the inclusion of the leased spaces. Parking for
customers will be available through a Park and Shop program at
the “Riverwalk” Garage with documentation of participation to
the Planning Authority every two years.

Building Height: Maximum height allowed for Buildings 1 and 2, shall not
exceed 74 feet above average grade. Proposed heights are 57.04
feet in Phase I (measured from average grade).

Building Footprint Total 65,675 square feet, both phases

The building elevations and materials at the time of the conditional rezoning and subdivision
review consisted of the following components:

PHASE I, BUILDINGS #1 AND #2:

NEWitlage Cefe Stie\amendedConditions Rezovirg\pbirero 3-21-08.doc
o

Buildings #1 extends 80 feet along Middle and Newbury Streets and 210 feet
along Hancock Street. The exterior building entrance is located along Hancock
Street and all other access points are from the parking levels or the private
courtyard. Commercial space was shown along Middle Street. The exterior
material for the commercial spaces was a rough-faced gray granite veneer with
dark green finish for window surrounds. The exterior materials for the
residential building will be red brick with gray metal cladding on projecting
balconies and the fifth story along Middle and Newbury Streets. The center

portion of the building is proposed in brown brick with dark brown metal
cladding.

A private courtyard separates Building #1 and #2, which will be developed on
top of the parking garage roof (Attachment B). Access to the above grade
courtyard is from a stairway along Newbury and internally from the buildings.
The courtyard walls are proposed in 2 gold brick and the garage entrance is
stepped back between 10 and 16 feet from Middle Street.

Building #2 (closest to India Street) included a proposed 150 to 200 seat
restaurant and other retail space. A sandstone veneer with bronze finish windows
are proposed for the commercial space and brown brick with dark brown metal
cladding are proposed for the balconies and the fifth story. The center section of
the building will be clad in a gold brick with buff metal cladding. The Newbury
Street side of the building was proposed with brrwq brick. Two ms@@ﬂﬂaﬂ
entrances are proposed for this building: one wi
along Middle Street; and the sscond along New




On July 10, 2007, the Planning Board held a public hearing on the subdivision and site plan for
Phase I and Phase II of the Village at OceanGate. The Board found unanimously that Phase I met
the conditional rezoning agreement and the Eastern Waterfront Design Guidelines. The Board
voted unanimously to table Phase II regarding the plans conformance with the conditional
rezoning agreement and the Eastern Waterfront Design Guidelines. A copy of the approval letter
is included as Attachment 3). Please note that the Planning Board did grant the following waiver
to reduce the overall contribution by half to the City’s tree fund:

The Planning Board acknowledges the applicant’s contribution to the
construction of Hancock Street and the additional costs for tree wells and tree
guards, so based upon the recommendation of the City Arborist the Planning
Board waives the financial contribution to the street fund to one half the amount
due as determined by the City Arborist.

Subdivision condition number 5 in the approval letter addresses the applicant paying an amount
to the City for the cost of reclaiming and repaving the upper section of Hancock Street, so that the
City could use those funds toward the rehabilitation of this street section. Subdivision Condition
number 10 and site plan conditions 3 and 4 require the applicant to submit revised plans meeting
the requirements of the Urban Designer and to address building awnings.

T, PROPOSED AMENDED CONDITIONAL REZONING AGREEMENT

A. Applicant’s Proposal

The Village at OceanGate, LLC is seeking an amendment to the conditional rezoning agreement
for the project at 112 Newbury Street, now called The Bay House. The applicant has a purchase
and sales agreement with Pearl Properties, LLC, c/o of Joseph W. Reynolds for the rear portion of
61 India Street (CBL 020 E 021). According to the revised plan, a total of 1,600 square feet
would be conveyed to the project for a total Phase I parcel area of approximately 50,050 square
feet. The proposed land to be incorporated within the conditional rezoning is shown on
Attachment 2, Exhibit A and in Attachment 6, revised plan set. The additional land area permits
adjustments in the footprint of the parking level and Building #2. The written application, which
includes the purchase and sales agreement and a cover letter from Mr. Greg Shinberg are included
as Attachment 2. The set of revised plans are included as Attachment 6.

As described in Mr. Shinberg’s letter, in addition to adding the land within the Conditional

Rezone agreement, the applicant is seeking additional modifications to the agreement and project.
The proposed revisions are noted below:

1. Adding 8 residential units: By adding the additional land to the project, the applicant
seeks to eliminate a jog in the footprint Building #2 and the parking level. This would
allow eight (8) units to be included within Phase I for a total of 92 residential units. The

proposed change in unit numbers is within the density limits of the conditional rezoning
agreement.

2. Reduce Commercial Space: The conditional rezoning agreement specified that a total
of 6,772 square feet of commercial/retail space was to be maintained on the ground level
along Middle Street and at the corner of Hancock Street. The square footage include
sufficient space for a 150 seat restaurant and kitchen. The applicant is seeking to
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maintain the storefronis along Middle Street, but to convert the back area thai had been
intended for the restaurant to individual storage uniis. The applicant would like to reduce
the overall commercial space to 5,348 square feet.

Parking Revisions: The applicant is proposing to add one additional parking space in
the on-site parking level and to increase a lease for parking from the Gateway Parking
Garage from 15 o 17 spaces. The applicant states this will maintain the one to one
parking ratio. The Planning Sta7f and Thomas Errico, Consulting Traffic Engineer, are
requesiing that the applicant submit an updated analysis of the parking demands and how
the proposal addresses those demands.

Exterior Facade Materials: The applicant is seeking to use concrete masonry units
(CMU Block) at the base of the building, rather than rough-faced gray granite veneer. As
a substitute for the metal siding the applicant is proposing cement board clapboard siding
and the elimination of some of the arched windows. The revised elevations are included
in Attachment 5. The Planning Staff has asked the applicant to bring samples of the
materials and colored elevations to the workshop. :

Dimensional Modifications: The applicant is not seeking any additional dimensional
modifications, other than to add 1,600 square feet to the site. The Planning Staff

recommends that the applicant confirm no other dimensional standards need to be
adjusted for this proposal.

Community Contribution: According to Mr. Shinberg’s letter, the applicant is seeking
to reduce their financial contributions to a level that is proportional with the Phase I
project. Michael Farmer, Project Engineer, submitted comments from Public Works
based upon the application (Attachment 5). Per our conversation with Demetri Dasco (of
the Village at OceanGate LLC) on Friday, March 21, 2008, the applicant is no longer
seeking to reduce the tree replacement and repaving Hancock street fees. The
applicant’s specific request is as follows:

Required Community Contribution — Dedicated to Extend Hancock Street
between Middle and the Commercial Street Extension (Fore Street)
$200.000.00 Community Contribution

Proposed Financial Commitment
$124,000.00 or 62% of the total

The current cost of the Hancock Street extension is contracted for $ 275,000. The
extension of Hancock Street is part of the Eastern Waterfront Masterplan to increase
street and neighborhood connections.

The applicant had discussed the reduction in the community contribution with Joseph E.
Gray, Jr., City Manager, along with modifications in the underground electrical service.
Mr. Gray’s response is included as Attachment 4. Mr. Gray does not support any
waivers of creating a looped underground electrical system nor does CMP. However,
M. Gray does agree to the City sharing in the cost of the conduit bank in Hancock Street
up to $20,000 . Mr. Gray states he could support an apportienment of the Community
Contribution, provided that a “...performance guarantee securing the Phase II payment
obligation to the City within two years, and regardless of whether your Phase II project

o
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moves forward.” Further, Mr Gray states, “I am not in favor of apportioning the traffic
improvement/traffic impact study contribution.”

Required sidewalk and curb improvements for Phase II: Per our conversation with
Demetri Dasco of the Village at OceanGate, LLC on March 21, 2008, the applicant
would like to revise the conditional rezoning agreement to clarify that if Phase II is not

approved, then the developer is relieved of the obligation of improving the sidewalks and
curb along Phase II.

Potential Points or Revised Conditions for the Board’s Consideration

A proposed amended conditional rezoning agreement has not been drafted for this workshop.
The potential points to include in a revised agreement include the following:

Iv.

l.
2.

A

A map amendment incorporating the 1,600 square feet of area into the agreement;
Maintaining a minimum of 5,348 square feet of commercial/retail space along Middle
Street and Hancock as shown on the plans;

Revised parking numbers as outlined in the application;

Specification of the exterior materials to be used in Phase I;

Any revisions to dimensional standards as confirmed by the applicant and staff.

The applicant’s continued obligation to provide underground electrical service per the
specifications of the City and Central Maine Power;

An apportionment of the Community Contribution, provided that a performance
guarantee securing the Phase II payment obligation to the City within two years, and
regardless of whether your Phase II project moves forward.

If Phase II is not approved, then the developer is relieved of the obligation of improving
the sidewalks and curb along Phase II.

Next Steps

Address any additional information requested by the Planning Board and City Staff.
Finalize the conditional rezoning agreement

The applicant must hold a neighborhood meeting at least seven (7) days before a
public hearing and must give seven (7) days notice

e  Tentatively schedule either a workshop or public hearing.

Attachments
1.

S il
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Conditional Rezoning Agreement for the Village at OceanGate, adopted November 20,
2006

Application from The Village at OceanGate
Subdivision and Site Plan Approval Letter, Dated July 20, 2007

Joseph E. Gray, Jr. City Manager, correspondence, February 22, 2008
Michael Farmer, memo, March 21, 2008
Revised Plan Set



Conditional Zoning Agreement
The Village At Ocean Gate
112-113 Newbury Street, Portland, Maine

[ i

.. This agteement is made as of the ﬁ‘td‘%ay of 5W. 2006 by THE VILLAGE AT
OCEAN GATE, LLC, a Maine Limited Liability Corporation having a principal place of
business at Boston, Massachusetis (hereinafier “DEV ELOPER™).
WHEREAS, DEVELOPER, as assignee of the rights of the purchaser under a purchase and
sale agreement with the Village Café, Inc., has the right to purchase the property located at 112-
113 Newbury Street and 40 Hancock Street, Portland, Maine, consisting of the properiy shown
on the Portland Assessor’s Map as parcels 20-E-9, 20-D-13-15 and 20-D-32 and described in the
Cumberland County Registry of Deeds at Book 17317, Page 167, Book 3161, Page 504, Book
4357, Page 291, Book 3217, Page 83, Book 3004, Page 226, Book 3091, Page 703, Book 3752,
Page 140, Book 3112, Page 131, Book 3024, Page 132, Book 3291, Page 260, Book 2996, Pages

235 and 237, Book 4357, Page 289, Book 4094, Page 222 and Book 9520, Page 73 (hereinafter
the “SITE”); and

WHEREAS, the SITE is currenily in the B-2b zoning district and is adjacent to a B~5b district
to the southeast; and

WHEREAS, Developer has filed a Zone Change Application with the City of Portland
(hereinafter “CITY") to rezone the SITE to the B-5b zoning district subject to certain
modifications and conditions set forth in this Agreement in order to accommodate a mnixed-use
development consisting of up to 176 residential units; space for a 150- to 200-seat restaurant; and

sidewalk-level commercial space in a complex of buildings of varying sizes and heights
(hereinafter the “project”); and

WHEREAS, the Portland Planning Board has determined that the rezoning would provide

needed housing, would create a vibrant new neighborhood and would assist in revitalizing
adjacent areas; and '

WHEREAS, the Portland Planning Board, pursuant to 30-A M.R.S.A. § 4352(8), and after
notice and hearing and due deliberation, recommended rezoning the SITE; and

WHEREAS, the CITY, by and through its City Council, has determined that the rezoning is
appropriate due to the unusual nature and unique location of the development proposed, that the
uses proposed are consistent with the existing and permitted uses within the B-5b zone and that
the rezoning would be pursuant to and consistent with the CITY s Comprehensive Plan; and

WHEREAS, DEVELOPER has agreed to enter into this Agreement, with its concomitant terms
and conditions, which shall hereinafter bind DEVELOPER, its successors and assigns;

NOW, THEREFORE, in consideration of the rezoning of the SITE, DEVELOPER 3

grees to
[=4
be bound by the following terms and conditions:
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1. Map. The CITY shall amend the Zoning Map of the City of Portland, dated December
- 2000, as amended and on file in the Department of Planning and Developznent, and
incorporated by reference into the Zoning Ordinance by §14-49 of the Portland City

Code, by adopting the following map change. The underlying zone is changed from B-2b
to B-5b.

‘<4 ROS Zone
iN l Y //‘l‘ >
oy Bg2b;gne

N o e

roposed Conditional ReZoning fom -5
112-113 Newbury Street and 40 Hancock Street
June, 2006

T et o Wz T 4 me o€ T it 14 smd Gt nd ”X
ERE e N IR T ) 1

2. Subdivision and Overall Site Plan. Except as otherwise provided in this paragraph 2, the
SITE will be developed substantially in accordance with the Subdivision and Overall Site
Plan, Attachment 1, submitted by Sebago Technics, Inc., dated 8/03/05 as revised
November 17, 2006. Phase I of the project, consisting of two buildings along Middle,
Hancock and Newbury Streets shall conform to the building elevations and architectural
renderings submitted by David M. White, Architect, dated November 17, 2006,
Attachment 2 (collectively, “the Plans for Phase I”). Phase II of the project, consisting of
one or more buildings along Newbury and Hancock Streets shall meet the following
requirements:

- amaximum of sixty six (66) residential units shall be provided; and
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- & minirnum setback of twenty five (25) feet from the most westerly rear
property line (abuiting CBL 20-D-11) shall be provided and as illustrated
below ; and

Required Minimum Setback of 25 feat in Phase It
Depiction - Not to Scale

Prepam sty ha Dazarnont of Monrng 20 ¢ e relopnicy ’X
o Ui 335 Wrarhgr com Tt N

- the maximum height of any building(s) in Phase II shall be sixty-five
(65) feet measured from the existing Newbury Street grade.

The Planning Board shall review both the Phase I and Phase II proposals and apply the
site plan and subdivision standards of the Portland Land Use Code and the applicable
standards of the Eastern Waterfront Design Standards to each.

After the initial approval of the Plans for Phase I, and any plans submitted in connection
with the development of Phase II, the Planning Board may, upon application of
DEVELOPER and without the necessity of amending this Conditional Rezoning
Agreement, approve subsequent changes to the Plans for Phase I which decrease building
dimensions or reduce the density of development, provided that any such decrease or
reduction shall nonetheless be determined to substantially conform to the Plans.

The project shall incorporate light fixtures in “Downtown Black,” specifications to be
provided by the Planning Authority during subdivision review. In addition, all other
streetscape improvements will be consistent with the Hancock Street Extension Plans,
which improvements are currently represented on the Plans.

3. Permitied uses: Those uses allowed in the B-5b zoning district. The project shall include
not less than 6772 square feet of commercial/retail space on the ground level along
Middle Street and at the corner of Hancock and Middle Streets as depicted on the Plans,
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4. Phase I shall consist of, at minimum Buildings 1 and 2, while Phase 2 shall con sist of one
or more buildings in accordance with §14-495(h).

3

5. Modifications to B-5b Regulations. The SITE shall be governed by the regulations
applicable to the B-5b zoning district, except as follows:

°

a. The maximum residential density on the SITE shall be 176 dwelling uni ts.

b. The maximum front yard setback shall be ten (10) feet, except that a front yard
setback of no greater than sixteen (16) feet shall be allowed for the parking garage
entrance and associated fagade as depicted on the Plans for Phase 1.

¢. The maximum height for the structures shall be:

Buildings 1 and 2: The maximum height of each building in Phase I shall not

exceed 74 feet from average grade, as measured and approved by the Zoning
Administrator.

Building(s) in Phase II: The maximum height in Phase II shall not exceed sixty-
five (65) feet measured from the existing Newbury Street grade.

d. The comices of buildings, and storefront awnings along Middle and Hancock
Streets, will extend over the street rights of way in various locations as shown on
the Plans. The CITY hereby grants license for such overhangs and authorizes the

City Manager to execute said license in such form and with such terms and
conditions as he deems appropriate.

e. An underground electrical vault will be installed within the right of way of
Newbury Street, the final location of such vault to be approved by the Planning
Authority. The CITY hereby grants license for such installation and authorizes

the City Manager to execute said license in such form and with such terms and
conditions as he deems appropriate.

6. Community Contribution. The community contribution under this Agreement shall be
$200,000.00, to be dedicated to extending Hancock Street between Middle Street and the
Commercial Street extension or to reimburse the City for expenses it incurs in such
extension; $5,000.00 dedicated to the India/Middle Street traffic improvements to be
commissioned by the City; and $5,000.00 to be dedicated to the Eastern Waterfront Post-
Development Traffic Impact Study to be commissioned by the City. The community
contribution under this Agreement is independent of any conditions which the Planning
Board may lawfully require under site plan review or subdivision review. The community
contribution shall be made prior to the issuance of a building permit for Phase 1.

The restaurant and/or retail/commercial uses on site shall participate in a Park and Shop
Program (or similar program) with the “Riverwalk Parking Garage located at Middie

Street, Portland, with documentation of such participation provided to the City Planning
Authority at minimum every two years.
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7. This conditional rezoning shall become null and void and the SITE shall rexvert to the
existing B-2b zoning disirici in the event that DEVELOPER fails o commence
construction of Phase I within two years from the date of the Council voie_ with the
ability of the Planning Authority, in its sole discretion, to extend this perEod by an
additional one year and Phase II of the project must be commenced within two years
following the issuancé of a certificate of occupancy for Phase 1. If any required. approval,
including the approval of the conditional rezoning, has been appealecd, and if
DEVELOPER fails to commence construction within one (1) year from the final

dispesition of such appeal, this conditional rezoning shall become null and voicd and shall
revert.

8. Phasing: DEVELOPER may construct the project in two phases as shown on the Plans.
Phase 1 is designed to stand alone in the event Phase II is not built. Pexformance
guarantees shall be posted separately for each phase. For purposes of the time periods set
forth in this paragraph 8 and in section 14-525(f) of the Portland City Code,
commencement of construction on Phase 1 shall be deemed fo constitute commuencement
of construction on Phase II, provided that actual construction on Phase II is commenced
no later than 3 years after the commencement of construction on Phase 1. A separate
performance guarantee for the cost of installing the sidewalks and curbing fo Phase 11
must be posted with the City prior to the issuance of a building permit for Phase I of the
project. If Phase I fails to be developed within the time line set forth in this A greement,
the DEVELOPER shall nonetheless be required to install such improvements upon

demand by the City. Otherwise, the City shall call on the performance guarantee and
install said improvements itself.

9. A post development occupancy parking analysis shall be conducted by the
DEVELOPER six (6) months following the issuance of a certificate of occupancy for
Phase 1. If the parking analysis demonstrates the inadequacy of a 1:1 /unit:parkcing space

ratio, then parking for Phase II of the project shall be increased accordingly as
determined by the Planning Board.

10. The rezoning shall run with the SITE, shall bind and benefit DEVELOPER and any of
its successors and assigns, and shall inure to the benefit of and be enforceable by the
CITY, by and through its duly authorized representatives. Within thirty (30) days of the
City Council’s passing of the Conditional Zone, DEVELOPER shall file a copy of this
Agreement in the Cumberland County Registry of Deeds, along with a reference to the

Book and Page locations of the deeds for the SITE. DEVELOPER shall provide to the
CITY the Book and Page number of said recording.

L1. If any of the restrictions, provisions, conditions, or portions thereof set forth herein is for
any reason held invalid or unconstitutional by any court of competent jurisdiction, such
portion shall be deemed as a separate, distinct, and independent provision and such
determination shall not affect the validity of the remaining portions hereof.

[\

- Except as expressly modified herein, the development, use, and occupancy of the SITE

shall be governed by and comply with the provisions of the Land Use Code of the City o
Portland and any applicable amendments thereto or replacement thereof.

lcarpenter/elv/villageagreement/12 1806
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City of Portland, Maine Ay aw
Department of Planning and Development

Conditional/Contract Rezoning Application

Applieation ID: __ 1325 Application Date: __03/05/2008 CBL: 020 E021001  Property Location: _61 India St

Applicant Infermation: Property Owner:
Village at OceanGate, LLC. Pearl Properiies Lic
Name MName

198 Tutile Rd
Business Name Address
35 Fay Street, 1078 Cumberland , MIE 04021
Address

City, State aad Zip
Boston, MA 02118

City, State and Zip

Telephone Fax
617-482-3006 617-482-3007
Telephone Fax Amendment A [J
Applicant's Right, Title or Interest in Subject Property: Amendment B [J
See purchase and sale agreement. Amendment C
Current Zoning Designation: _BS56 Section 14:
Existing Use of Property: Requested:

Vacant lot - no structures.

Proposed Use of Property:

To consturct 8 additional units that will be added to
the approved conditional zoning agreement for the
Village at OceanGate located at 112-113 Newbury
Street.




LYy
Zoning Amendment Application

Department of Planning and Development
Planning Division and Planning Board

1. Applicant Information 2, Subject Property )
VILLAGE A oor mNGATE, UL bl INDIA ST Por7ion JF)
Name Address ' i

25 Fay ST 0B

Address

Bos7oN, A 02|18 Zo E 2|

Assessor’s Reference (Chart-Block-Lot)

Pogf/w\/b, HE ool

biT 492 3006 (o7 432 20071

Phone Fax
3. Property Owner: \'/Applicant Other 4. Billing Address:
Sare a0 abpe VILLAGE A ocBENGAE
Name Name
25 B\ 577 /0758
Address Address '
2
Boszon), MA, O3
Phone Fax
4, Right, Title, or Interest: Please idenufy the status of the applicant’s right, utle, or interest in the subject
property:
See borese 4 St Lo reciment
| /
Provide documentary evidence, attached to this application, of applicant’s right, title, or interest in the subject
property. (For example, 2 deed, option or contract to purchase or lease the subject property.)
5. Vicinity Map: Attach a map showing the subject parcel and abutting parcels, labeled as to ownership and/or
current use. (Applicant may utilize the City Zoning Map or Parcel Map as a source.)
6. Existing Use:

Describe the existing use of the subject property:

VACANT Lo [ Ne S7Rveruees

Department of Planning and Development ~ Portland City Hall ~ 389 Congress Street ~ Portland, Maine 04101 ~ ph (207)874-8721 or 874-8719 2



Qo

9.

10.

11.

Department of Planning and Developrrent ~ Portland City 21l ~ 389 Ceagress Steel ~ Fortlend, iw'aine 04101 ~ ph (207)874-8721 or 874-8719

Current Zoning Designation(s)

(=L C:""
o

Proposed Use of Property: Please describe the proposed use of the subject property. If construction or
development is proposed, please describe any changes to the physical condition of the propezty.

To  (opsTedey R O ADDTierAL  UNITS Tl il
Be  APeb Te  THz APPROVED  ConDTIONAL
ZoNnG  AGREZMENT Foe e ViebAQlE Al
OctpN GALE  LOSXTED A (12~ (2 JNEWBURY S77

Sketch Plan: On a separate sheet, please provide a sketch plan of the property showing existing and
proposed improvements, including such features as buildings, parking, driveways, walkways, landscape and

property boundaries. This may be a professionally drawn plan, or a carefully drawn plan, to scale, by the
applicant. (Scale to suit, range from 1”7 = 10’ to 1’ = 100"

Proposed Zoning: Please check all that apply:

Al Zoning Map Amendment, from to

B. Zoning Text Amendment to Section 14-
For Zoning Text amendment, attached on a separate sheet, the exact language being proposed,
including existing relevant text, in which language to be deleted is depicted as crossed out (exnmaple),
and language to be added is depicted with underline (example).

C.

Conditional or Contract Zone

A conditional or contract rezoning map be requested by an applicant in cases where limitations,
conditions, oz special assurances related to the physical development and operation of the property
are needed to ensure that the rezoning and subsequent development are consistent with the

comprehensive plan and compatible with surrounding neighborhood. (Please refer to Division 1.5,
Sections 14-60 to 62)

Application Fee: An Application Fee must be submitted by check payable to the City of Portland in
accordance with Section 14-54 of the Municipal Code (see below.) The applicant also agrees to pay all costs
of publication (or advertising) of the Workshop and Public Hearing notices as required for this application.
Such amount will be billed to the applicant following the appearance of the advertisement.

Fee for Service Deposit §200.00
(This fee is required for all applications in addition to the application fee listed below)

Zoning Map Amendment $2,000.00

Zoning Text Amendment %2,000.00

3



13.

Contract/Conditional Rezoning 1 d\

Under 5,000 sq. ft. $1,000.00
5,000 sq. ft. and over $3,000.00
Advertising/Notices:

Legal Adverusements Applicant to pay a percent of the total advertisement

Notices .75 cents each

(receipt of application, workshop and public hearing notices will be sent)

NOTE: Legal notices placed in the newspaper for the public hearing meeting are required by State Statue

and local ordinance. The cost of any and all newspaper advertisements, legal advertisements and Planning
Board nouces will be billed directly to the applicant.

Signature: The above information is true and accurate to the best of my knowledge.

%

tel 28 208

Signature oprpliéant Date of Filing

Further Information: g/wﬁ% @/JSU[,«%A/%/ L

Please contact the Planning Division for further information regarding the rezoning process. Applicants are
encouraged to make an appointment to discuss their rezoning requests before filing the application.

Applicants are encouraged to include a letter or narrative to accompany the rezoning application which can

provide additional background or context information, and describe the proposed rezoning and reasons for
the request in 2 manner that best suits the situation.

In the event of withdrawal of the zoning amendment application by the applicant, a refund of two-thirds of
the amount of the zone change fee will be made to the applicant as long as the request is submitted to the
Planning Division prior to the advertisement being submitted to the news paper.

Portdand Planning Board
Portand, Maine

Department of Planning and Development ~ Portland City Hall ~ 389 Congress Street ~ Portland, Maine 04101 ~ ph (207)874-8721 or 874-8719 4
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PACE  52/68

) SALE &@REE%W

THIS AGREEMENT made and entered into this m da,y of February, 2008 by and

between Pearl Properties, LLC, a Maine limited liability company (Seller) and Village a1 Ocean
Gate, LLC of 35 Fay Street, 107B Boston Massachusetts (Buyer).

WITNESSETH:

1/ CPREMISES. Seller ageees to sell and Buyer agrees to buy the land sitvated at the
rear of 631 Eadm ﬁg gt,fortland Maine (collectively the Premises), such land being
approximately square feet and depicted on Exhibit A, subject to the provisions of Section
14 below. The Westerly boundary of the Premises shall be no less than twelve (12) fest. from the
recently poured foundation on the Seller’s remaining land. Seller shall have the right, but not the
obligation to salvage, remove and retain for its ownership and use, any and all walls and bricks
located upon the Premises prior to the closing. Included in the sale of the Premises will be 2
construction casement to use that approximately 14 foot wide area of Seller’s retained land, also
depicted on Exhibit A, for temporary consituction purposes for the ipitial construction of
Buyer’s project to last the duration of the construction project and for the future mainienance of
the portions of the constructed building thereof,

2. PURCHASE PRICE. Subject to any adjustments and pro-rations hereinafter
described, Buyer agrees to pay for the Pr@mnsss the sum of Two Huodred Thousand Dollars

($200,000), payable as follows: | AP LA fféﬁfd @6
(a) egosxz - . . paid to Seller as adgpﬁlt mg

¢, which shall be credited toward the purchase pme at

e losmg

(b) Cash at Closing. 1 shall
be paid to the Seller by certified check or bank cashier (s) check at the closing.

ADDITIONAL CONSIDERATION. In addition to the Purchase Price, the Buyer
shall deliver the fol]owmg to Scll@r at closmg

(i) Pedestrian Easement. Buyer shall g,mm, subject to the condition below in this
paragraph, Seller an appmmmately SPELS -fpot wide pedestrian easement, in such
form apd oo any other reasonably ey terms and conditions reasonably
satisfactory to Seller, over land of the Buycr from the remaining land of the Seller to
Newbury Street in the area shown on Exhibit A. Buyer shall not be obligated to grant
the foregoing easement to Seller in the event that doing so materially and adversely
affects any municipal approvals for Seller’s Bay House Condominivm project.

(i1) Courivaid & 1
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remaining land and westerly of the Premises. In addition, Buyer shall finish pave the
14-foot casement running from Seller’s remaining Jand to Middle Street and more
particularly described in an instrument recorded in the Cumberland County Registry

Wof Deeds in Book 25615, Page 187. The finish paving shall be of the same type,
finish and quality as the paving that Buyer installs on the Premises. Such paving shall

W be completed within TiaeM (30) days of paving the Premises but no later than

Dee. 35T 2009. In the event that the Buyer defaults in its obligation to pave

hereunder, Seller shall be entitled to any and all lcgal and equitable remedies
including but not limited to any and all costs, expcnses and attorney’s fees associated
and/or incurred by Seller in enforcing or attempting to enforce the provisions of this
section. The provisions of this section shall survive closing.

3. TITLE. Seller shall convey the Premises to Buyer at the closing in fee simplc
with good and marketable title, free and clear of all liens. The Premises shall be conveyed
subject to exceptions from coverage set forth in Ticor Title Iusurance Company Owner's Policy #
74106-161258, as the sarne has been amended by endorsement, except for any mortgages or
other liens referenced therein. In the event that Seller is unable to convey title as aforesaid, upon
written notice from Buyer, Seller shall use reasonable efforts to remedy all title defects. In the
event that said defects are not remedied within Forty-Five (45) days from the date of such notice,
then the Deposit shall be returned to Buyer and this Agreement, and Seller (s) and Buyer (s)
obligations hereunder, will terminate. Buyer may, at Buyer(s) option, elect to close
notwithstanding such defects as may exist.

4, CLOSING. The closing of this transaction shall take place in the office of Tom
Hanson, Bernstein Shur, 100 Middle Street, PO Box 9729, Portland, ME 04104-5029 (or, if the
Buyer and the Seller mutually agree in advance and in writing, at another time and place) within
Fifieen (15) Days of the date of the approval by the City of Portland City Council of the amended
contract zone that shall include the Premises. Notwithstanding the foregoing, the closing shall
occur no later than August 1, 2008. At the closing, Seller shall execute and deliver to Buyer,
against payment of the balance of the purchase price, a Warranty Deed to the Premises (the
Deed).

5. RISK. OF LOSS. DAMAGE. DESTRUCTION AND INSURANCE. Prior to the
closing, the Premises shall be the sole responsibility of Seller and Seller shall bear the risk of any
loss to the Premises whether by fire or otherwise. In the event of any casualty loss, Buyer shall
have the alternative of either terminating this Agreement by written notice, whereupon Buyer
shall receive back the Deposit plus accrued interest, or of accepting the insurance proceeds made
available, if any, and closing notwithstanding such loss.

6. INSPECTION. At all reasonable times during the term hereof, Buyer shall have
the right to enter the Premises and perform such inspections, engineering tests, soil tests, surveys,
hazardous waste investigations, water tests, or other inspections as Buyer deems necessary or
appropriate provided that the Buyer’s activities shall not damage the Premises. Seller shall have
the right but not the obligation to have a representative present at each inspection. Buyer shall
keep the Premises free of all liéns in connection with its inspection of the Premises or shall
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remove any liens imumediately upon being notified of them. Buyer agrees 1o indemnify, defend
and hold Seller harmless from all damage, loss or claims relating directly or indirectly to any
physical damage to the Premises resulting from inspections or studies of the Premises made by
Buyer or its agents, which indemnity shall survive Closing. Buyer agrees o provide Seller with
copies of each of the reports completed regarding the Premises, Buyer agrees to retwm the
Premises as neatly as possible to iis original condition afier all of such tests and inspections. If
the resulis of a hazardous waste or other investigation done pursuait io this Paragraph are
unsatigfactory to Buyer, Buyer shall have the right to terminate this Agreement by written notice
and receive back the Deposit, plus acetued interest.

7. REPRESENTATIONS AND WARRANTIES. As amaterial part of the
consideration for this Agreement, Buyer represents to Seller that Buyer knows, has examined,
and has investigated (or, prior to the closing, shall know, shall have examined, and shall have
investigated) to Buyer’s satisfaction, operating information, environmental condition, physical
nature and condition of the Premises. Buyer agrees to take the Premises “AS 1S”, with all latent
and patent defects and no warranty by Seller that the Premises are fit for a particular purpose.
Buyer takes the Premises with the agreement that there are no express or implied warranties or
representations by Seller as to its physical condition, quality of consiruction or workmanship, or
amy other matter. Furthermore, Seller makes no agreement to alter, repair, or improve the
Premises,

8. POSSESSION. Seller shall deliver possession of the Premises to the Buyer upon
iransfer of title free and clear of all leases, tepancies 2nd occupancies by any person.

9. STMENTS. PRORATION AND COSTS. Real estaie taxes and
assessments and all utilities shall be prorated as of the closing on the basis of the latest available
tax bill. The Maine real estate transfer tax shall be paid equally by Seller and Buyer. The
recording fee for the Deed and any expenses related to Buyer (s) financing will be paid for by the
Buyer.

10.  CONDITIONS PRECEDENT. Buyer (s) obligation to close hereunder jis subject
to satisfaction of the following conditions at or before closing:

(a) As of the date hereof, and as of the date of closing, all of Seller (s) representations
and warranties shall be true and correct.

(b)  Approval by the City of Portland City Council of the amended contract zone that
shall include the Premises.

If the above listed condition is not satisfied within the time specified or if no time is
specified, by the closing date, Buyer shall be entitled to receive back the Deposit plus accrued
interest, whersupon this Agreement shall terminate and neither party will be under any further
obligation hereunder.

L

84/68



