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Zoning Board of Appeals: Interpretation Appeal

The reason that we are appearing before the ZBA today is because the term *accessory
structure” is not clearly defined in Chapter 14 (the Land Use Code) in relation to the B2-b
Zone.

1) The City of Portland Zoning Department is confused as to the guidelines of an
accessory structure in the B2-b Zone. This confusion has lead to inconsistency between
different employees who work or have worked for this department. See Exhibit A, a
timeline of events that have occurred in our process and Exhibit B, the letter from Ann
Machado stating the final denial.

2) There is no written text in Land Use Code, which the proposed structure does not
meet. See Exhibit C, all text that applies to accessory structures.

3) The main argument that the Zoning Department has made in regards to the proposed
structure is that an accessory structure can’t have direct access from the accessory
structure to the main structure. The Zoning Depattment has given no supporting evidence
to provide a reason behind this statement. A good example of an accessory structure that
would need a doorway leading into the main structure would be a large walk-in cooler in
a commercial application.

4) The term accessory structure is more specifically defined in all residential zones and
we are aware of this fact. We do not believe that it was an oversight in the writing the B2-
b code that the term accessory structure is more loosely defined. The reason for this belief
is because unlike the large parcels contained in any Residential Zone, “The B-2b zone is
appropriate in areas where a more compact urban development pattern exists”

5) We would agree that our interpretation of an accessory structure is not the most
typical, but in our compact urban neighborhood where land is scarce, we believe that our
interpretation is legitimate and our interpretation meets the Land Use Code.



Project Narrative
49-51 Hancock St. Portland, ME 04101

The construction of an accessory structure, which is subordinate and separate from the
existing residential building at 49-51 Hancock St Portland, ME,

The purpose of this accessory structure is to replace the existing parking spot off of
Federal St. with a parking spot in a garage, to replace the existing outdoor staircase
with a code compliant fire rated stair, and to provide ample storage for the tenants and
the owner.

-The proposed building is detached. It is composed of a separate foundation, walls,
and roof.

-The proposed building does not share a wall or roofline with the existing structure.
-All intended uses within the proposed structure are subordinate to the uses in the
existing structure,

-The proposed structure does not add any additional units or any additional living
space, therefore it is not a building addition.



Exibit A: Timeline
Pre-construction Meeting with City of Portland

Follow up Meeting with Marge Schmuckal
Marge agrees that the proposed structure is an accessory
Structure,

Marge Schmuckal retires as city employee
Bild Architecture and Casco Bay Engineering start work
Bild Architecture submits application for permit

Barbara Barnhydt to Bild Architecture
Sent e-mail: Application was submitted as level I, but is level 2
Because footprint of structure is over 500sf because it is 540sf

Liv Chase meets with Barbara Barnhydt

Liv agrees to reduce building footprint to 499sf

so that it qualifies for administrative authorization
instead of level 2 review. Barbara tells Liv that

this is the only issue thai she has seen in regards

to the application submittal and she is all set on her end.

Liv Chase meets with Ann Machado

The meeting was 1.5 hours. The discussion was over

the structure being accessory vs. a building addition.

Ann asked for evidence fo show that Marge Schmuckal
approved the building as an accessory. Liv said that she could
provide e-mail correspondence with Marge for the day after she
met with her(11/3/2014). Ann said that she didn't necessarily
agree with Marge's opinion but if Liv provided e-mail
correspondence and a project narrative explaining why the
structure was accessory, then she would move the permit
application forward,

Bild Architecture submits the revised architectural plans
Plans show the reduced footprint of 499sf, with 41sf
removed on the west side of the structure.

E-mail from Lannie Dobson to Liv Chase Ipm
Liv Chase receives invoice and confirmation from

Lannie Dobson that the application was entered

into the system

Payment Made from Liv Chase to City of Portland 2pm
Paid the City of Portland for building permitiapplication

Ann Machado to Liv Chase 4pm
E-mail stating that the proposed structure was not an

accessory structure, permit was placed on hold, and

Liv had 30 days

10/29/2014

11/3/2014

11/14/2014

11/9/2014

1/9/2015

1/20/2015

17212015

1/22/2015

1/27/2015

1/29/2014

1/29/2014

1/29/2014



Exibit B: E-mail from Ann Machado on 1/29/2015

Liv-
Thank you for meeting with me on January 22, 2015.

! have reviewed the information that was submilted with the building permit application ( #2015-
00151). 1 have also thought about our conversation at our meeting on January 22, 2015 about the
proposed structure. Since then | have talked with Afex Jaegerman, Barbara Barhydt and Jeff
Levine.

The consensus is that the proposed structure is an addition to the principal structure and not an
accessory structure. This decision is based on the fact that there is direct access from the
existing structure to the proposed structure through a door on the second floor. An
accessory structure is a defached structure. Since there is direct access between the exiting
building and the proposed building, the proposed building is attached and therefore it is not
accessory structure. Also since an accessory structure is detached, it should not share a common
wall with a principal structure even if the wall is fire rated.

Since the proposed structure is attached, it is an addition to the principal structure and therefore
must meet the required ten foot rear sethack (section 14-185). The permit will be on hold we
receive revised plans to meet the setback.

You have the right to appeal my decision. If you choose to exercise your right to appeal, you have
thirty days from the date of this email in which to file an appeal. If you fail to do so my decision is
binding and no longer subject fo appeal.

Please contact me with any questions.

Ann Machado



Exibit C: Chapter 14 (Land Use Code) text

14-47
Accessory uses: Uses which are customarily incidental and subordinate to the
location, function and operation of permitted uses.

Principal building: The building occupied by the chief or principal use on the
premises. When a garage is attached to the principal building in a substantial manner
as by a roof or common wall, it shall be considered as a part of the principal
building.

14-181

(b) B-2b Community Business Zone The B-2b zone is intended to provide
neighborhood and community retail, business and service establishments that are
oriented to and built close to the street. The B-2b zone is appropriate in areas
where a more compact urban development pattern exists such as on-peninsula or
in areas off-peninsula where a neighborhood compatible commercial district is
established which exhibits a pedestrian scale and character. Such locations may
include the peninsula and other arterials and intersections with an existing urban or
neighborhood oriented building pattern.

14-522
Building addition: Any attached structure which increases the total floor area of the
structure.
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MAINE REAL ESTATE TAX PAID
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WARRANTY DEED

KNOW ALL MEN BY THESE PRESENTS, that Federal Street Phoenix LLC, a Maine limited
liability company with a mailing address of P.O. Box 15372, Portland, ME 04112, for
consideration paid, grant an eighty percent (80%) interest to Investment Core LLC, a Maine

limited liability company with a mailing address of P.O. Box 15341, Portland, ME 04112, with
WARRANTY COVENANTS, the following:

A certain ot or parcel of land, with the buildings thereon situated on the southerly side of Federal
Street, being located seventy-five and ninety-nine hundredths (75.99) feet as measured along said
southerly sideline of Federal Street from its intersection with the said easterly sideline of Hancock
Street; thence South 14° 48° 557 East, along a line located ten (10) feet westerly of and parallel
with the brick wall line of the building standing on other land now or formerly of Donato

D’ Alfonso, a distance of thirty-cight and sixty-five hundredths (38.65) feet to land described in
the deed of Vencencea Romagno to Charles ., Joseph ., and John J. D’ Alfonso recorded in the
Cumberland County Registry of Deeds in Book 3032, Page 742; thence South 69° 3’ 25” West
along said land now or formerly of D’ Alfonso and more or less along the southerly face of a stone
retaining wall sixty-cight and ninety-six hundredths (68.96) feet to the said easterly sideline of
Hancock Street; thence in a northwesterly direction fifty-one and sixty-eight hundredths (51.68)
feet to the said southerly sideline of Federal Street; thence North 79° 4’ 507 East along the said

southerly sideline of Federal Street seventy-five and ninety-nine hundredths (75.99) feet to the
point of the beginning,

The premises are conveyed together with and subject to all rights, easements, privileges, and
appurtenances of record, insofar as the same are in force and applicable,

IN WITNESS WHEREQF, my hand and seal this 3/ day of December, 2014.

Federal Street Phoenix LLC

o2 — Reacaivad
y: Brent Adler Revorded Resister of Deads
Jan 132005 19 2391338
Cumhae land Count Y
Hancy 4. Lane

Its: Managing Member

STATE OF MAINE
COUNTY OF CUMBERLAND December 5/ 2014

The personally appeared before me, Brent Adler, duly authorized Managing Member of Federal
Street Phoenix LLC and acknowledged that he executed the same as his free act and deed in his
capacity on behalf of the limited liability company.

Notary-Rablici ATGTAGy at Law
AU s TJewer/
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WARRANTY DEED

KNOW ALL MEN BY THESE PRESENTS That HARDWORKING JACK.‘LLC. a
Maine Limited Liability C

Ompany, whose mailing address is P.0. Box 146 South
Windham, Maine 04082,

for one dollar ($1.00) and other valuable considerations
paid by SUNNY TIME SOLAR LLC. a Maine limited liability company with an
office address of ¢/o Liv R, Chase, -

Member, P.O. Box 16372, Portland,
Maine 04112, and BRENT L. ADLER, of Brunswick, Cumberland County, Maine,
¢/o P.O. Box 15372, Portland, Maine 041 12, does hereby remise, graryt ,
bargain, seil and convey, with warranty cove

nants unfo the saiig§U_NN_Y_‘Lmdi> Son N y Iihe
SOLAR LLC, AND BRENT L. ADLER, as tenants- in- commorrthe land and -
buildings located in Porti

' L
and, Cumberland County, Maine, described as foflows. Joi > LLC

- Shall oun
}(OY\L}J/# QQCF

yed to the Grantor herein by deed dated rent L.
Cumberiand County Registry of Deeds in Adler Shea il

w997, |
CF

See Schedule "A”

Being the same premises conve
September 13, 2012, and recorded in
Book 28934, Page 17

.

Witness my hand this 13thday of June, 2013.

- HARDWORKING JACK, LG

@,ﬂ\ Ty VN&Q%D@%(\ e

x ¢
Witne'ss by CYNTHIA FITZPATRM.
Sole Member

STATE OF MAINE

CUMBERLAND, 8. June 13, 2013

Then personally appeared the above-named CYNTHIA Fi
Sols Member of Hardworking Jack, LLC, an

instrument to be her free act and deed and
Jack, LLC.

TZPATRICK,
d acknowledged the foregoing

the free act and deed of Hardworking

Before me,

IV

“Dowen D Dye@
Mawe m\“{foméifd'f Law
Pre Ne. 4ig |
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SCHEDULE A

A certain lot or parcel of land, with the buildings thereon situated on the southetly side

of Federal Street and the easterly side of Hancock Street, and being numbered 49 and
51 Hancock Street, in the City of Portland, County of Cumberland and State of Maine,

bounded and described as follows:

Beginning at an iron rod with survey cap driven into the ground on the said southerly
sideline of Federal Street, being located seventy-five and ninety-nine hundredths
(75.99) fest as measured along sald southerly sideline of Federal Strest from its
intersection with the said easterly sideline of Hancock Street; thence $14° 48' 55"E,
alone a line located ten (10) feet westerly of and parailel with the brick wall line of the
building standing on other land now or formerly of Danato D’Alfonso, a distance of thirty-
eight and sixty-five hundredths (38.65) feet to tand described in the deed of Vencencea
Romagno to Charles J. Joseph D. and John J. D'Alfonso recorded in the Cumberland
County Registry of Deeds in Book 3032, Page 742; thence S 69° 3' 25"W along said
land now or formerly of D'Alfonso and more or less along the southerly face of a stone
retaining wall sixty-eight and ninety-six hundredths (68.96) feet to the said easterly
sideline of Hancock Street; Thence in a northwesterly direction fifty-one and sixty-eight
hundredths (51.68) feet to the said southerly sideline of Federal Street: thence N79° 04’
50°E along the sald southerly sideline of Federal Strest Seventy-five and ninety-nine
hundredths (75.99) feet to the point of beglnning.

The premises are conveyed together with and subject to any and all easements or
appurtenances of record, insofar as the same are in force and applicable,

Pleass note: That the underlined portion of the above description contains an addition to
a missing course to correct for a Scrivener's error in earlier deed desgriptions describing
the property.

Raceivad
Recorded Reaister of Daads
Jun 17,3013 01s52:20P )
Cunbarlond County =
Panaia £, Loviey
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Brent L. Adler, with a mailing address of P. O. Box 15372, Portland ME 041 12,
and Sunny Time Solar LLC, a limited liability company duly organized and
existing under the laws of the State of Maine, of the City of Portland, County of
Cumberland and State of Maine, with a mailing address of P, O. Box 15372,
Portland ME 04112, for consideration paid, grant a ninety-nine percent (99%)
undivided interest in common to Federal Street Phoenix LLC, a limited
liability company duly organized and existing under the laws of the State of Maine,
of the City of Portiand, County of Cumberland and State of Maine, and a one
percent (1%) undivided interest in common to Sunny Time Solar LLC, a
limited liability company duly organized and existing under the laws of the State of
Maine, of the City of Portland, County of Cumberiand and State of Maine, both
with a mailing address of P. O. Box 15372, Portland ME 04112, with Warranty
Covenants, the land in the City of PORTLAND, County of Cumberiand and
State of Maine, bounded and described as follows:

A certain lot or parcel of land, with the buildings thereon situated on the southerly side of
Federal Street and the easterly side of Hanecock Street, and being numbered 49 and 51
Hancock Street, in the City of PORTLAND, County of Cumberland and State of Maine,
bounded and described as follows:

Beginning at an iron rod with Survey cap driven into the ground on the said southerly
sideline of Federal Street, being located seventy-five and ninety-nine hundredths (75.99)
feet as measured along said southerly sideline of Federal Street from its intersection with
the said easterly sideline of Hancock Street; thence South 14° 48’ 55 East, along a line
located ten (10) feet westerly of and parallel with the brick wall line of the building
standing on other land now or formerty of Donato D’ Alfonso, a distance of thirty-eight
and sixty-five hundredths (38.65) feet to fand described in the deed of Vencencea
Romagno to Chatles J,, J oseph D. and John J. D*Alfonso recorded in the Cumberland
County Registry of Deeds in Book 3032, Page 742; thence South 69° 3° 25" West along
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said land now or formerly of D’ Alfonso and more or less along the southerly face of a
stone retaining wall sixty-eight and ninety-six hundredths (68.96) feet to the said easterly
sideline of Hancock Street; thence in a northwesterly direction fifty-one and sixty-eight
hundredths (51.68) feet to the said southerly sideline of Federa) Street; thence North 79°
04 50” East along the said southerly sideline of Federal Street seventy-five and ninety-
nine hundredths (75.99) feet to the point of beginning.

The premises are conveyed together with and subject to any and all easements or
appurtenances of record, insofar as the same are in force and applicable,

Meaning and intending to describe and convey the same premises conveyed to Sunny
Time Solar LLC (1% undivided inferest in cominon) and Brent L, Addley (99% undivided

Witness ouf hands and seals this date: July 19 , 2013,

Sunny Time Solar L1.C

P f
By: TZ Aase
Liv R, Chase
Its: Member

The Lender, People’s United Bank, whose address is 188 U. S. Route I,

Falmouth, ME 041053, hereby joins in this deed and consents fo the transfer of the
interest of Brent L. Adler hereby.
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State of Maine
Cumberiand, ss. July 19,2013

Personally appeared the above-named Brent L. Adler and acknowledged the
foregoing instrument to be his free act and deed. Before Me,

Losctn ¢ forvapar it

s
My Commission Expires
February 12, 2015

aY ) AARDLY N MECTRMICK
SEAL NOTARY PURLIC

State of Maine
Cumberland, ss. July 19,2013

Personally appeared the above-named Liv R. Chase in her capacity as sole Member
of Sunny Time Solar LLC, and acknowledged the foregoing instrument to be her
free act and deed in said capacity and individually. Before Me,

aff,zz,/qu, A

Myf)ommlssion Expires
February 12, 2015
SEAL  earoLyN MecorRMICK B
NOTH RJUET PUE)U(L Racopdad Engggﬁ of Donds

Aug N9, 2013 12354321 F
Cuabariend Counb
Panala E. Loviaes

State of Maine

Cumberland, ss. July e 2013

Personally appeared the above-named(t%me la. SH et Hade in histher ;
capacity as Vico f7esident of People’s United Bank and
acknowledged the foregoing instrument to be his/her free act and deed and the free
act and deed of said B?nk. Before me,

- - § i
\g} N LR _
] i PR y ] [T . MELINDA J, FIGGING
4’ [ 9y ,LLLQ/;;G:P&Q%‘%T AN Natary Public, Maine
7 Y { )Q iy Commisslon Expires June 1, 2014
{ : -
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