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PARKING LEASE AGREEMENT

BETWEEN CITY OF PORTLAND

AND 

RIVERWALK, LLC


This Parking Lease Agreement (the “Lease”) is made this _______ day of ____________________, 2005 by and between the City of Portland, a body politic and corporate with a place of business at 389 Congress Street, Portland, Maine (hereinafter "CITY'), and RIVERWALK, LLC, a Maine Limited Liability Company with a place of business at 2 Market Street, Suite 500, Portland, Maine (hereinafter "RIVERWALK").

W I T N E S S E T H


That RIVERWALK, for and in consideration of the rent hereinafter paid by the CITY, and other consideration, and the covenants hereinafter contained, to be kept and performed by the CITY, does hereby demise, lease and let unto the CITY the lesser of three hundred ten (310) parking spaces or fifty percent (50%) of the constructed and available for use spaces (hereinafter the “City Parking Spaces”) as of the first day of each month of this Lease to be located in a garage to be constructed at the intersection of Fore and Hancock Streets in Portland, Maine, to be known as in the Longfellow Parking Garage (hereinafter the "GARAGE" or the “Longfellow Garage”) upon the following terms and conditions:

1.
Term


This parking agreement shall be contingent upon, effective as of and the Initial Lease Term shall commence as of the date the Longfellow Garage opens for business, approximately eighteen (18) months from the beginning of construction, and shall continue for a period of five (5) years (the “Initial Lease Term”), and may be renewed as provided herein.    

2.
Rent

Subject to the credit for spaces leased set forth in Paragraph 4A below, the CITY agrees to pay RIVERWALK as rent for such use and occupancy for the CITY Parking Spaces that are constructed and available for use as of the first day of each month of the Initial Lease Term of this Lease the following amounts:


—
One Hundred Dollars ($100) per space per month for the first twenty-four (24) months of the Initial Lease Term of this Lease.


—
One Hundred Five Dollars ($105) per space per month for the final thirty-six (36) months of the Initial Lease Term of this Lease.

The expression “available for use” as applied to a parking space shall mean a parking space constructed and suitable for occupancy by an automobile.

3.
Renewal

The CITY shall have the option to renew this Lease for one five (5) year term (the “Renewal Term”).  The CITY shall notify RIVERWALK in writing six (6) months prior to the expiration of the Initial Lease Term of its intent to renew.  At the time of the renewal, CITY may, at its sole discretion, reduce the number of spaces that it leases by stating the lesser number in the renewal notice.  If the CITY does not specify a lesser number in the renewal notice, then the Renewal Term shall be for the same number of spaces as the Initial Lease Term.  


The Rent during the Renewal Term shall be adjusted at the beginning of the Renewal Term and at certain times thereafter, and shall be based upon the then market rates for similar monthly spaces except that in no event shall the rent for the parking spaces during the Renewal Term be less than the following:  


—
One Hundred Ten Dollars ($110) per space for the first and second year of the Renewal Term.


—
One Hundred Fifteen Dollars ($115) per space for the third and fourth year of the Renewal Term.


—
One Hundred Twenty Dollars ($120) per space for the fifth year of the Renewal Term.

4.
Management


A.
Spaces shall be leased by RIVERWALK as the Manager of the GARAGE.  Spaces shall be allocated between RIVERWALK and the CITY as follows:



On the first day of each month after the first month or partial month of the Initial Lease Term, and any renewal thereof, RIVERWALK shall take a census of all monthly cards issued on a monthly basis, plus any spaces owned or reserved by condominium residents, RIVERWALK, or any of its affiliated entities, or by any other entity that causes a parking space to be utilized on a monthly or longer term basis, collectively referred to as “Parkers”. Monthly, RIVERWALK shall allocate 50% of the Parkers as determined by said census to the CITY, to be credited toward the CITY's lease commitment.  RIVERWALK shall allocate the remaining 50% of the Parkers as determined by the monthly census to its account.  In the event that such allocation leads to a credit to the CITY that exceeds the CITY's lease commitment (i.e., the lesser of 310 spaces or 50% of the spaces constructed and available for use), the number of Parkers in excess of the CITY's lease commitment shall be allocated to RIVERWALK and no payment shall be due to RIVERWALK from the CITY.  In the event that the credit to the CITY in any given month does not meet the CITY's lease commitment, the CITY shall be responsible for payment to RIVERWALK the difference between the credit and its lease commitment at the rates indicated above.  


B.
Parking rates in the GARAGE shall be as established by RIVERWALK.  Hourly and monthly rates shall not be more than 110% of average rates being charged by City and/or private structured parking garages in the eastern waterfront.  

C.
RIVERWALK shall retain all daily and hourly revenue generated in the operation of GARAGE.


D.
At the termination and expiration of this Lease, island residents who apply for parking spaces at the Garage shall be placed at the beginning of any individual monthly parking space waiting list, until such time as 150 parking spaces are occupied by island residents.  The expression “island residents” shall mean residents of any island within the Portland city limits. If any of the 150 parking spaces occupied by island residents become vacant, they will be filled by the next islander on the waiting list, if any.  In no event shall RIVERWALK be obligated to leave spaces vacant, nor displace another leaseholder, in the GARAGE to meet this requirement.  In addition, islanders shall have the right (subject to the foregoing limitation of 150 spaces) to take priority on any list for parking that is longer term than monthly parking. However, priority shall be given to islanders under this provision only when the islander seeking priority is prepared to commit to the same or greater lease duration as the person ahead of whom he or she seeks priority.


E.
RIVERWALK agrees to make any and all routine repairs at RIVERWALK's sole cost and expense, and agrees to keep said GARAGE safe and in good order and condition at all times during the term hereof, and upon expiration of this Lease or any sooner termination thereof, the CITY will quit and surrender the possession of the GARAGE quietly and peaceably and in as good order and condition as they were at the commencement hereof, reasonable wear, tear, and damage by the elements excepted; CITY further agrees to leave the GARAGE free from all nuisance and dangerous and defective conditions not in existence at the commencement hereof.  RIVERWALK shall be responsible for all snow plowing, snow removal, sanding, lighting, signage, grading and other improvements it may need to operate the GARAGE.


F.
RIVERWALK shall maintain a reserve account to be utilized for the maintenance and repair of the GARAGE.  Four Dollars ($4.00) per space per month, or such other amount as the parties hereto may agree to in writing, shall be placed by RIVERWALK into said reserve account.  


G.
RIVERWALK shall bill during the first week of each month for sums due, if any, from the CITY under this Lease for the prior month or a pro-rated portion thereof if the Garage has not operated for a full month.  Invoices shall reflect the net amount due from the CITY.  The CITY shall pay RIVERWALK by the end of the third week of the month.  


H.
RIVERWALK shall perform all accounting, billing and collection functions related to the operation of the GARAGE, including but not limited to monthly parking customers.  


I.
All spaces in the GARAGE shall be taken on a first come, first served basis, with the exception of those spaces reserved for residential condominiums and hotel valet customers of RIVERWALK or its affiliates on land bordered by India, Free, Hancock and Commercial Streets, island residents to the extent set forth above, and spaces leased on a group basis.


J.
The City's representative for day-to-day operations of the GARAGE shall be City's Parking Manager.  


K.
RIVERWALK shall not lease space on any surface lot it may own in the vicinity of the GARAGE as long as CITY's lease commitment is not fulfilled. As long as the CITY’s lease commitment is not fulfilled and for the Initial Lease Term only, the CITY shall not lease any parking spaces on any surface lot it may own in the vicinity of the Garage except any city owned lot in the vicinity of GARAGE or Portland Ocean Terminal may be used for cruise ship, international ferry related parking and tenants of Portland Ocean Terminal, and except for CITY employee parking and except for parking spaces in the area currently licensed to Marino adjacent to the “279 Car Lot” . 


L. 
The GARAGE shall remain open at hours similar to the public parking garages in the area, and monthly parkers shall have access twenty-four hours a day.


M.
The GARAGE shall participate in a Park and Shop parking program or similar program.


N.  The GARAGE shall be available for snow ban parking, and rates shall not exceed 50% of the then current daily maximum rate charged for parking at the GARAGE.

5.
Liability


Prior to the execution of this Agreement, RIVERWALK will procure and maintain Public Liability Insurance coverage in amounts of not less than $400,000 combined single limit for bodily injury, death, and property damage, naming the CITY as an additional insured thereon.  RIVERWALK shall furnish upon written request of the CITY and thereafter maintain certificates evidencing such coverage, which certificates shall provide thirty (30) days notice (or such other advance notice as commercially available) to the CITY of termination of insurance from insurance company or agent.


To the fullest extent permitted by law, RIVERWALK shall defend, indemnify and hold harmless the CITY, its officers, agents and employees, from and against all claims, damages, losses, and expenses, just or unjust, including, but not limited to, the costs of defense and attorneys' fees, arising out of or resulting from the performance of this Agreement, provided that this indemnification shall not apply to any such claim, damage, loss or expense is attributable to bodily injury, sickness, disease, or death, or to injury to or destruction of tangible property, including the loss of use therefrom, and to the extent caused in whole or in part by any negligent act or omission of the CITY, anyone directly or indirectly employed by it, or anyone for whose act it may be liable, regardless of whether or not such claim, damage, loss or expense is caused in part by a party indemnified hereunder.  

6.
Default

In the event that the CITY shall be in default of any payment of rent or in the performance of any of the terms or conditions of this Lease herein agreed to be kept and performed by the CITY, RIVERWALK shall give the CITY a written notice of such default and a thirty (30) day opportunity to cure which shall be 30 (thirty) days unless the nature of the default is such that it is not reasonably curable within 30 (thirty) days, then within a reasonable period of time so long as the CITY is diligently proceeding with the cure.  The CITY shall be liable for costs incurred by RIVERWALK as a result of its default, and the CITY shall pay all costs of collection and cure, including reasonable attorney's fees.

In the event RIVERWALK shall be in default in the performance of any terms or conditions of this Lease herein agreed to be kept and performed by RIVERWALK, the CITY shall give a written notice of such default and a thirty (30) day opportunity to cure unless the nature of the default is such that it is not reasonably curable within 30 (thirty) days, then within a reasonable period of time so long as RIVERWALK is diligently proceeding with the cure.  In the event the default is not timely cured by RIVERWALK, the CITY shall have the right to terminate this Lease, with no further obligation of the CITY to RIVERWALK.  RIVERWALK shall be liable to the CITY for all costs incurred by it as a result of RIVERWALK's default, including the CITY's reasonable attorney's fees.

The CITY agrees to look solely to RIVERWALK's interest in the Premises for recovery of any judgment from RIVERWALK; it being specifically agreed that neither RIVERWALK, nor any of its officers, shareholders, employees, members or partners (as the case may be) nor anyone claiming under RIVERWALK shall ever be personally liable for any such judg​ment.  The provision contained in the foregoing sentence is not intend​ed to, and shall not, limit any right that the CITY might otherwise have to obtain injunctive relief against RIVERWALK or RIVERWALK’s successors in interest, or any other action not involving the personal liability of RIVERWALK or anyone claiming under RIVERWALK.

7.
 Assignment

RIVERWALK may not assign this Lease without the consent of the CITY which the CITY will not unreasonably withhold.   In granting or withholding consent the CITY may take into account the business reputation (including any past dealings with the CITY, if applicable) of the proposed assignee, as well as its financial capacity and technical ability to run the Garage.


Notwithstanding the foregoing, RIVERWALK may transfer its interest in this Lease to any entity in which RIVERWALK or its principals owns a controlling interest (meaning 51% or more) and may assign this Lease for collateral purposes to a lender.  And in the event of an involuntary “sale” of RIVERWALK’s interest in the Lease (e.g. via foreclosure or secured party sale, etc.) the CITY’s consent shall not be required.  Any such assignment (other than an assignment for collateral purposes) in order to be effective shall require the assumption by the assignee of RIVERWALK’s obligations under the Lease. 

The CITY may not assign its interest in this Lease without the prior written consent of RIVERWALK, which consent shall not be unreasonably withheld or delayed.  

8.
Termination


This Lease may be terminated by CITY upon the default by RIVERWALK of any of the material obligations under this Lease and the failure of RIVERWALK after written notice from the CITY to cure the default within the time periods provided herein or if RIVERWALK files a voluntary petition in bankruptcy, makes a general assignment for the benefit of creditors, or if any act occurs which operates to deprive RIVERWALK permanently of the rights, powers and privileges necessary for the proper conduct and operation of the GARAGE. 

9.
Estoppel and Subordination

 At any time, and from time to time, upon the written request of RIVERWALK, the CITY within fifteen (15) days of the date of such written request agrees to execute and deliver to RIVERWALK and/or its lenders and mortgagees, without charge and in a form reasonably satisfactory to RIVERWALK, the CITY, and/or such lender and mortga​gee, a written estoppel certificate: (i) ratifying this Lease; (ii) con​firm​ing the com​mencement and expiration dates of the term of this Lease; (iii) certifying that the Lease is in full force and effect and has not been modified, assigned, supplemented or amended except by such writings as shall be stated; (iv) certi​fying that all conditions and agreements under this Lease to be sat​isfied or performed by RIVERWALK have been satis​fied and performed except as shall be stated; (v) certifying that RIVERWALK is not in default under the Lease and there are no defenses or offsets against the enforcement of this Lease by RIVERWALK, or stating the defaults and/or defenses claimed by the CITY; (vi) reciting the amount of advance rent, if any, paid by the CITY and the date to which such rent has been paid and agrees not to prepay rent more than 10 days in advance; (vii) reciting the amount of security deposit deposited with RIVERWALK, if any; and (viii) any other information which RIVERWALK’s mortgag​ee shall reasonably require.  RIVERWALK shall be responsible for all legal and administrative fees incurred by CITY related to the execution of such written estoppel certificate.  The CITY agrees that, except as herein​after provided, this Lease is, and all of the CITY's rights here​un​der are and shall always be, subject and subordinate to any mortgage of the GARAGE ("Mortgage") that now exists, or may hereafter be placed upon the GARAGE or any part thereof; provided that so long as the CITY is in full compliance with the terms and provisions of this Lease (with all defaults, if any, fully and timely cured within applicable grace periods), any such mortgagee, or purchaser at a foreclosure sale shall recognize the CITY in accordance with the terms hereof and shall so long as the CITY is not in terminable default agree not to disturb the rights of the CITY hereunder.  RIVERWALK agrees to request from any holder of a Mortgage a recognition and non-disturbance agreement evidencing the foregoing agreement of such party upon the request of the CITY.  Should RIVERWALK or any lender, mortga​gee or pur​chaser desire confir​mation of such subordi​nation, the CITY upon written request, and from time to time, will execute and deliver without charge and in form satisfac​tory to RIVERWALK’s Mortgagee a document in reasonably satisfactory form to acknowl​edge such subordi​nation and recognition in recordable form.  

10.
Notices 

Any notices which are required hereunder, or which either RIVERWALK or the CITY may desire to serve upon the other shall be in writing and shall be deemed served when delivered personally, or when deposited in the United States mail, postage pre-paid, return receipt requested, addressed to RIVERWALK, LLC, 2 Market Street, Suite 500, Portland, ME 04101; or to the CITY addressed to: Joseph E. Gray, Jr., City Manager, 389 Congress Street, Portland, ME 04101, with a copy to City's Parking Manager.

11.
Waiver

Waiver by either party of any default in performance by the other of any of the terms, covenants, or conditions contained herein, shall not be deemed a continuing waiver of the same or any subsequent default herein.

12.
Compliance with Laws

Each party agrees to comply with all laws, ordinances, rules and regulations which may pertain or apply to the GARAGE and the use thereof.

13.
Arbitration


In the event of a dispute under the terms of this Lease, the parties agree to submit the matter to arbitration in Portland, Maine.  The arbitrator shall be selected by the parties.  Each party shall bear one-half of the cost of the arbitrator, and shall be responsible for their own costs and fees associated with the arbitration.  The arbitrator shall use rules promulgated by the American Arbitration Association for commercial disputes in conducting the arbitration and shall apply Maine Law.

14.
Audit

The CITY shall have the right, from reasonable time to time, to review and audit the financial accounts related to the operation of the GARAGE upon a ten (10) day written notice.  Records shall be provided for inspection at no cost to the CITY and shall be at RIVERWALK’s offices.
15.
Rules and Regulations

Rules and regulations related to the operation of the GARAGE shall be reviewed and approved by the CITY before implementation and such approval shall not be unreasonably conditioned, withheld or delayed.  

16.
Successors and Interest

All of the terms, covenants and conditions contained herein shall continue, and bind all successors in interest of RIVERWALK and the CITY respectively, herein.  

17.
Entire Agreement

This Lease Agreement represents the entire and complete Agreement and understanding between the parties and supercedes any prior Agreements or understandings, written or oral, between the parties with respect to the Lease of spaces within the Garage with respect to the parking arrangements in the GARAGE.

18.
Headings and Captions
The headings and captions appearing herein are for convenience or reference only and shall not in any way affect substantive provisions hereof.

19.
Governing Law

This Agreement shall be governed by and construed and enforced in accordance with the laws of the State of Maine.

IN WITNESS WHEREOF, the parties have hereunto caused this Agreement to be executed by their respective duly authorized officers as of the day and year first above written.

WITNESS:

CITY OF PORTLAND

                        

 


By:__________________________
 

Witness 





     Joseph E. Gray, Jr.








     Its City Manager











RIVERWALK, LLC

                      


 


By: _________________________

Witness




    
____________________________








(Print or type name)







   
Its: _________________________

Approved as to form:


   

Approved as to funds:

____________________________


____________________________

Corporation Counsel's Office

 

Finance Department
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