Planning & Wiban Development Department

Jeff Levine, AICP, Director
Marge Schmuckal, Zoning Administrator

August 15, 2014

Scott E. Herrick, Esq.

¢/o Drummond & Drummond
One Monument Way
Portland, ME 04101

RE: 15-17 Merrill Street, Portland, Maine; 14-F-9, 11 & 13 (the “Premises”) - R-6 Zone

REVISED

Dear Attorney Herrick,

1 am in receipt of your request for a determination letter concerning the Premises. | hereby certify with
respect to the above-referenced property owned by Cumberland Merrill Apartments, LLC and described
on the attached Exhibit A;

1. The applicable zoning code affecting the Premises is as follows:
Land Use Zoning Ordinance of the City of Portland revised through July 16, 2014.

2. The Premises are located in the following zoning district under the Land Use Zoning Ordinance:
R-6 Residential Zone, and the last recognized legal use of the Premises as a four {4} residential

apartment building is a permitted use thereunder. Because there were no actual building
permits in the Inspection Services microfiche, and the basis date of the current Land Use
Ordinance is June 5, 1957, the legal use was determined by using the Assessor’s pre-1957
Records and the 1955 City Directory, Both sources as shown previously indicate the use of the
building to be four {4) dwelling units. In an effort to support this evidence, | reviewed other
documentation records from the Assessor’s office.

a.

1970-1972 Assessor’s records: four (4) dwelling units and specifically states that the 3 floor
was vacant.

1973-1979 Assessor’s record: The 5/76 inspection date showed four (4) dwelling units.
There is a note on the card that the 3" floor was unlivable and could not be utilized as
apartments — no plumbing, would need extensive work to he able to be inhabited as
apartment. The same Assessor’s card was used for several years. The above statement was
crossed out and a note was added that in 1979 the Premises was remodeled and the use of
the building was then revised to six (6) dwelling units. There were no required building
permits found in the Inspection Services microfiche to legalize the change of use from four
{4) to six (6) dwelling units. | did review the copies of the City Directory dated 1902, 1927,
1944 and 1945. However, the Assessor’s record were more expianatory of the use and how
the building was inspected.

The legal use of the Premises is based upon the analysis of the Assessor’s records and the
lack of required permits in the Inspection Services records.
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3. It has now come to my attention that there is one unresolved violation concerning the use of
the building. it is currently a nonconforming six {6) residential unit building that must either be
legalized through available processes of the City or the illegal residential units should be
removed. Based upon our recent conversations with you, it appears that the Premises should be
able to be legalized using the “Legalization of Nonconforming Dwelling Units” (section 14-391)
application. | am not aware of any other unresolved violations with respect to any other City
ordinances, or building, environmental, or energy codes

[ INONE [ X1 URESOLVED VIOLATIONS EXIST AS STATED ABOVE
4. The following permits and approvals, as applicable to the Premises, have been obtained:
a. [ 1 [NotonfFile] Certificate of Occupancy
b. [ 1 I[N/A} Conditional Use Approval
c. [ T IN/A] Site Plan Approvals
d. [ ] [N/A] Subdivision Approvai
e. [ ] [Noton File] Building Permit
f. [ 1 IN/A] Condominium Conversion
g [X11] ] Copies of 1955 City Directory & Pre- 1957 Assessor’s records along with

Assessor’s record dating from 1970-1972 and 1973-1979

You have the right to appeal my determination concerning this matter. If you wish to exercise your right
to appeal, you have thirty (30} days from the date of this letter in which to appeal. If you should fail to
do so, my decision is binding and not subject to appeal. Please contact this office for the necessary
paperwork that is required to file an appeal.

Sincerely,
[Clja\rge Scl muckal {/\(\MWL

Zoning Administrator
City of Portland, Maine
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____Portland, Maine  {EIIHE

Planning & Wiban Development Department

Jeff Levine, AICP, Director

Marge Schmuckal, Zoning Administrator

July 17, 2014 , P,
TS

Scott E. Herrick, Esq. /‘7 i \ »id

¢/o Drummond & Drummond (A A

One Monument Way \V

Portland, Maine 04101
RE: 15-17 Merrill Street, Portland, Maine; 14-F-9, 11 &13 (the “Premises”) ~ R-6 Zone

Dear Attorney Herrick,

I'am in receipt of your request for a determination letter concerning the Premises. | hereby certify with
respect to the above-referenced property owned by Cumberland Merrill Apartments, LLC and described

on the attached Exhibit A:

Wb

PRy, /r:
L. The applicable zoning code affecting the Premises is as follows: .. 1" 1

Land Use Zoning Ordinance of the City of Portland revised through JU\'\V\Z, 2014.
)

2. The Premises are located in the following zoning district under the Land Use Zoning Ordinance:
-6 Residential Zone, and the current use of the Premises as a four (4) residential apartment

building is a permitted use thereunder.

3. There are no known, unresolved violations or pending enforcement actions with respect to any

applicable zoning codes, City ordinances, or building, environmental, or energy codes,
ordinances, or regulations except as follows:

[ X] NONE [ ] UNRESOLVED VIOLATIONS EXIST
4. The following permits and approvals, as applicable to the Premises, have been obtained:
{a) [ ] [Noton File] Certificate of Occupancy
(b) [ ] [N/A] Conditional Use Approval
{c) [ 1IN/A] Site Plan Approvals
(d) [ ] [N/A] Subdivision Approval
(e) [ 1 [Noton File] Building Permit
() [ 1 IN/A} Condominium Conversion
() (X1 {1 Copies of 1955 City Directory & Pre-1957 Assessor’s records

Very truly yours,

VL\%'\C(’ cc'? ((\W\ wv%{_y__‘\
Marge Schmuckai .
Zoning Administrator

City of Portland, Maine

389 Congress Street / www.portiandmaine.gov / tel, 207-874-8703 / tty, 2078748936 / fax, 207:874:8716
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endorse them.

IRS CIRCULAR 230 DISCLOSURE: To ensure compliance with requirements imposed by the IRS, we inform you that any tax advice conltained in
this communication, unless expressiy stated otherwise, was not intended or wrilten {o ba used, and cannot be used, for the purpose of {1) avoiding
tax-refaled penallies under the Internal Revenue Code or {2) promoting, markaling, of recommending to another pary any tax-related matter(s)
addressed hereln,

From: Marge Schmuckal [mailto:MES@portlandmaine.gov]
Sent: Monday, August 11, 2014 11:44 AM

To: Jeff Levine; Peck, Paul E,

Cc: Herrick, Scott E.; cooperproperties.joe@gmail.com
Subject: Re: 15-17 Merrill st. 8/13/14 2pm meeting

I could still make the 1:00 pm

>>> Jeff Levine 8/11/2014 11:41 AM >>>
Any chance of pushing this meeting up from 2 pm. Weds to 1 pm.? If not I can still make 2 pm. work.

Jeff

Jeff Levine, AICP

Director

Planning & Urban Development Department
389 Congress Street 4th Floor

Portland, Maine 04101

Phone (207)874-8720

Fax (207)756-8258
httpy/fwww.portlandmaine.gov/planning

@portlandplan

>>> "Peck, Paul E." <PPeck@DDLAW.COM> 8/5/2014 10:05 AM >>>

Hi Jeff. You asked for some background on this matter. | am attaching a Zoning determination letter we
received from the city. Item 2 references the current use as a 4 unit. The buiiding has been a 6 unit since before
the city had zoning codes. Scott Herrick can give you more information on this also. We wanted to talk about
the permitted use and the implications of the letter in regard to an appeal if required to the ZBA. The client
also would like to talk about his plans for the building. We look forward to the meeting. Thank you.

Paul E. Peck

Drummond & Drummond, LLP
One Monument Way

Portland, ME 04101

(207) 774-0317 (tel)

(207) 879-5870 (fax)

Firm website: www. ddlaw.com

file:///C:/U sers/MES/AppData/Local/ Temp/XPgrpwise/S3EB799BPortlandCityHall 10016...  8/13/2014
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Marge Schmuckal - RE: 15-17 Merrill st. 8/13/14 2pm meeting

From: "Herrick, Scott E." <SHerrick@DDLAW.COM>

To: "Marge Schmuckal" <MES@portlandmaine.gov>, "Jeff Levine" <ILEVINE@portla...
Date: 8/13/2014 2:43 PM

Subject: RE: 15-17 Merrill st. 8/13/14 2pm meeting

CC: <cooperproperties.joe@gmail.com>

Attachments: DOC081314-08132014135900,pdf

Marge and leff,

Thank you for meeting with us this afternoon. 1 think it helped us gain a better understanding of the process
and information available.

As we discussed, | have attached a copy of the 1902, 1927, 1944 and 1945 Portland Directory records. |
interpret them to show 1902 {6 occupants), 1927 {3 occupants in 15 Merrill), 1944 (3 Occupants in 17 Merrill)
and 1945 (3 occupants in 17 Merrill). | would suggest that this is sufficient evidence to show use as a 6 unit
prior to 1957.

My hope is that the Directory information, together with the knowledge that all assessment data after 1957
shows this as a 6 unit, and the fact that the owner of the property from 1977 on is willing to provide an
affidavit that he purchased this as a 6 unit, (and, | believe, is willing to confirm that the existing units had been
in use for a significant period of time prior to his purchase), is sufficient for the City to recognize the property
as a permitted 6 unit as a result of being used as a 6 unit prior to code. i think both parties acknowledge that
there are gaps in the pertinent records and there is conflicting information as to the historical use, but my hope
is that that the benefit of the doubt is given to my client.

Please confirm our understanding that the letter issued July 17, 2014 is being reevaluated based on this new
information and any determination contained in that letter will not be considered finalized until a new letter
has been issued.

Thanks again for your assistance.
Scott

Scott E. Herrick, Esq.
Drummond & Drummond, LLP
One Monument Way

Portland, ME 04101

(207) 774-0317 (tel)

(207) 879-5870 (fax)

Scolt's bio: www.ddtaw.com/sherrick. himl

Firm website: www.ddlaw.com

CONFIDENTIALITY NOTICE: The information contained in this message and any attachments is legally priviteged and confidential intended only for
the use of the individuat or enlity named above. If the reader of this message Is not the intended recipient, you are hereby notified that any
dissemination, distribution or copying of this message or any altachments Is strctly prohibited. If you are not the intended reciplent, please reply to
the sender that this message was mlsdirected, delete the message and any attachments and do not retaln any copies. This message and any
attachments may contain opinions, conclissions, and other information that do not relate to the official business of the firm. 1f so, this firm does not
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Marge Schmuckal - RE: 15-17 Merrill st. 8/13/14 2pm meeting

From: Marge Schmuckal

To: Scott E. Herrick

Date: 8/14/2014 12:33 PM

Subject: RE:15-17 Merrill st. 8/13/14 2pm meeting
cC Jeff Levine

Hi Scott,

I did receive what you sent. I am uncertain whether you want me to re-evaluate my determination based on the
information in the attachment, or whether you were going to submit a cover letter explaining your position with
maybe additional information. And yes, my new letter will take in account any of the additional information and
will have a "right to appeal” clause with a time certain to appeal if you feel it necessary. Please clarify.

thank you,

Marge Schmuckal

>>> "Herrick, Scott E." <SHerrick@DDLAW.COM > 8/14/2014 12:17 PM >>>
Marge,

I just wanted to confirm that you received the email below.
Thanks

Scott E. Herrick, Esq.
Drummond & Drummond, LLP
One Morument Way

Portland, ME 04101

(207) 774-0317 (tel)

(207) 879-5870 (fax)

Scolt’s bio: www.ddlaw.comisherrick.htmi

Firm website: www.ddlaw.com

CONFIDENTIALITY NOTICE: The information contained in this message and any altachments is legally privileged and confidential Intended only for
the use of the individual or enlity named above. If the reader of this message is not the intended recipient, you are hereby notified that any
dissemination, distribution or copying of this message or any altachments Is strictly prohibited. if you are not the intended recipient, please reply to
the sender that this message was misdirecled, delete the message and any attachments and do not retain any copies. This message and any
attachmenis may contain opinions, concluslons, and other information that do not refate to the official business of the fiem. If so, this firm does not
endorse them,

IRS CIRCULAR 230 DISCLOSURE: To ensure compliance with requirements imposad by the IRS, we inform you thal any {ax advice contained in
this communication, unless expressly slated otherwise, was not intended or wrillen to be used, and cannot bo used, for the purpose of {1) avolding
tax-relaled penalties under the Internal Revenue Code or (2) promoting, markeling, or recomimending to another party any tax-related matier(s)
addressed herein.

From: Herrick, Scott E.

Sent: Wednesday, August 13, 2014 2:44 PM

To: 'Marge Schmuckal'; Jeff Levine; Peck, Paul E.
Cc: cooperproperties.joe@gmail.com

Subject: RE: 15-17 Merrill st. 8/13/14 2pm meeting

file:///C:/Users/MES/AppData/Local/Temp/XPgrpwise/5 3ECACS88PortlandCityHall10016... 8/14/2014



Page 2 of 4

Marge and Jeff,

Thank you for meeting with us this afternoon. | think it helped us gain a better understanding of the process
and information available.

As we discussed, | have attached a copy of the 1902, 1927, 1944 and 1945 Portland Directory records. |
interpret them to show 1902 (6 occupants), 1927 (3 occupants in 15 Merrill), 1944 (3 Occupants in 17 Merrill)
and 1945 (3 occupants in 17 Merrill). | would suggest that this is sufficient evidence to show use as a § unit
prior to 1957,

My hope is that the Directory information, together with the knowledge that all assessment data after 1957
shows this as a 6 unit, and the fact that the owner of the property from 1977 on is willing to provide an
affidavit that he purchased this as a 6 unit, {and, | believe, is willing to confirm that the existing units had been
in use for a significant period of time prior to his purchase), is sufficient for the City to recognize the property
as a permitted 6 unit as a result of being used as a 6 unit prior to code. | think both parties acknowledge that
there are gaps in the pertinent records and there is conflicting information as to the historical use, but my hope
is that that the benefit of the doubt is given to my client.

Please confirm our understanding that the letter issued July 17, 2014 is being reevaluated based on this new
information and any determination contained in that letter will not be considered finalized until a new letter
has been issued.

Thanks again for your assistance.
Scott

Scott E. Herrick, Esq.
Drummond & Drummond, LLP
One Monument Way

Portland, ME 04101

(207) 774-0317 (tel)

{207) 879-5870 (fax)

Scott's bio: www.ddlaw.com/sherrick. himl

Firm website: www.ddlaw com

CONFIDENTIALITY NOTICE: The information contained in this message and any atiachments is legally privileged and confidential intended only for
the use of the individual or entity named above. If the reader of this message is not the intended reclpient, you are hereby notified that any
dissemination, distribution or copying of this message or any attachments is strictly prohibited. If you are not the intended reciplent, please reply to
the sender that this message was misdirected, delete the message and any attachments and do not retain any copies. This message and any
altachments may conlain opinions, conclusions, and other information that do not relate to the official business of the firm. If 50, this firm doas not
endorse tham.

IRS CIRCULAR 230 DISCLOSURE: To ensure compliance with requirements imposed by the IRS, we inform you that any tax advice contained in
this communication, uniess expressly stated othenwise, was not intended or written to be used, and cannot be used, for the purpose of (1) avolding
tax-refated penallies undsr the Internal Revenug Code or (2) promoling, marketing, or recommending to another party any tax-related malter(s)
addressed herein.

From: Marge Schmuckal [mailto:MES@portlandmaine.gov]

Sent: Monday, August 11, 2014 11:44 AM

To: Jeff Levine; Peck, Paul E,

Cc: Herrick, Scott E.; cooperproperties.ice@gmail.com
Subject: Re: 15-17 Merrill st. 8/13/14 2pm meeting
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I could still make the 1:00 pm

>>> Jeff Levine 8/11/2014 11:41 AM >>»
Any chance of pushing this meeting up from 2 pm. Weds to 1 pm.? If not I can still make 2 pm. work.

Jeff

Jeff Levine, AICP

Director

Planning & Urban Development Department
389 Congress Street 4th Floor

Portland, Maine 04101

Phone (207)874-8720

Fax (207)756-8258
httpi//fwww.portlandmaine.gov/planning

@portlandplan

>>> "Peck, Paul E." <PPeck@DDIAW.COM> 8/5/2014 10:05 AM >>>

Hi Jeff. You asked for some background on this matter. | am attaching a Zoning determination letter we
received from the city. item 2 references the current use as a 4 unit, The building has been a 6 unit since before
the city had zoning codes. Scott Herrick can give you more information on this also, We wanted to talk about
the permitted use and the implications of the letter in regard to an appeal if required to the ZBA. The client
also would like to talk about his plans for the building. We look forward to the meeting. Thank you.

Paul E. Peck

Drummond & Drummond, LLP
One Monument Way

Portland, ME 04101

(207) 774-0317 (tel)

(207) 879-5870 (fax)

Firm website: www ddlaw.com

CONFIDENTIALITY NOTICE: The information contained In this message and any attachments is legally privileged and confidential intended only for
the use of the individual or entity named above. if the reader of this message is not the intended reciplent, you are hereby notified that any
dissemination, distribution or copying of this message or any altachments is strictly prohibited, 1f you are not the intended recipient, please reply fo
ihe sender that this message was misdirected, delete the message and any altachments and do not retain any copies. This message and any
aftachments may contaln opinions, conclusions, and other information that do nol relate to the official business of the firm. If o, this firm does not
endorse them.,

IRS CIRCULAR 230 DISGLOSURE: To ensure compliance with requirements imposed by the IRS, we inform you that any tax advice contained in
ihis communication, unless expressly stated othenwise, was not intended or written to be used, and cannot be used, for the purpose of (1) aveiding
tax-related penalties under the Internal Revenue Code or (2} promoting, marketing, or recommending to another party any tax-related matter(s)
addressed herein.

From: Copier_3rd_Floor [mailto:Copier_3rd_Floor]
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Marge Schmuckal - Re: Fwd: 15-17 Merrill St. Portland

From: Marge Schmuckal "/);Lu»-g /6%16/ ‘ 7Z\
To: Jeff Levine ;j;ﬁ ké«(yv\*f/& C { ;\jf}é A { 3 ,

Date: 8/7/2014 4:54 PM

Subject: Re: Fwd: 15-17 Merrill St. Portland o o)
3ot ¥ NG AT to \ O
ok - changed the date & time Cee tge/\ 1 oAyl é/wj{ : P4 4

>>> Jeff Levine 8/7/2014 416 PM >>> e
Thx, actually the meeting time was moved to Weds the 13th at 2.

>>> Marge Schmuckal 08/07/14 15:36 PM >>>
Yes I can meet then - They should not miss their appeal deadline tho. 1 do have all my back up materials.
Marge

>>> Jeff Levine 8/7/2014 3:01 PM >>>
FYI, they have asked to meet. They feel the building is a legal 6 family. I will see if they have any additional data
that might affect your determination that it is a 4 unit.

>>> "Peck, Paul E." <PPeck@DDLAW.COM> 8/1/2014 10:45 AM >> >
Hi Jeff.
I'hope you and your family are having a great summer.
Our firm represents the new owner of the above property. I am attaching a July 17th, 2014 letter from Marge
Schmuckal that has raised a few issues that we would like to talk to you about. In addition the owner would like
to meet you and to talk about his future plans for the property.
Are you available to meet Tuesday around 4pm?
Thank you Jeff.
Paul E. Peck
Drummond & Drummond, LLP
One Monument Way
Portland, ME 04101

(207) 774-0317 (tel)
(207) 879-5870 (fax)

Firm website: www.ddlaw.com

CONFIDENTIALITY NOTICE: The information contained in this message and any attachments is legally privileged
and confidential intended only for the use of the individual or entity named above. If the reader of this message
is not the intended recipient, you are hereby notified that any dissemination, distribution or copying of this
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